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National Seminar on Racism

(Held at New Delhi on 11 August 2001)

Brief Overview:

With the objective of ascertaining the views of all sections of society including
academics, jurists, human rights activists, NGOs and others on the issue of Racism,
Racial Discrimination, Xenophobia and Related Intolerance, as well as on issues relating
to caste and race in India, the Commission held two National Seminars followed by
Public Consultations as steps preparatory to the World Conference in Durban. The first
was held in Bangalore on 3-4 August 2001 and the second in New Delhi on 11 August
2001.

Inaugurating the National Seminar on Racism in New Delhi, Mr. Justice J.S. Verma,
Chairperson, NHRC, said that the National Human Rights Commission is committed
to combating all forms of discrimination irrespective of the label or nomenclature under
which it occurs. The Commission’s effort is to eradicate discrimination wherever it is
found. Thus, it did not really matter whether the discrimination fell under the label of
caste, race, descent or any other category. None was acceptable.

The Chairperson reiterated the statement made by him at the Bangalore Seminar
to the effect that the Commission had not formed its opinion on the issue of whether
discrimination based on caste and race were co-terminous or similar, and that it would
formulate its position only after the Public Consultations had taken place and the
Commission had learnt the views of all concerned persons. He assured the gathering
that the Commission “had not mortgaged its mind to any preconceived notion or thought
on the issue of racism™, an issue which was being hotly debated. Justice Verma clarified
that he had politely declined the invitation to participate in a Committee constituted by
the Prime Minister to prepare for the World Conference for the obvious reason that that
would have been inconsistent with the autonomous character of the Commission. Additionally,
he stressed that the NHRC formed its opinion only after taking into account the views
of all concerned groups, howsoever diverse they might be.

He then invited opinions on two of the main concerns that had arisen prior to the
World Conference: whether ‘race’ included ‘caste’; and views and suggestions for
combating discrimination based on caste, which was expressly prohibited by the Constitution
of India and was contrary to various International Instruments to which India was a State
Party.

A number of distinguished participants expressed their views in the ensuing discussion,
They included Mr. Fali S. Nariman, noted Jurist and Member of Parliament; Swami
Agnivesh of Bandhua Mukti Morcha; Shanti Bhushan and Rajeev Dhawan, Senior
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Advocates; Mr. Kuldip Nayyar, Senior Columnist and Member of Parliament; Mr. Justice
Rajinder Sachar, Mr. Ravi Nair, Director, South Asia Human Rights Documentation
Centre, Mr. John Dayal, Secretary All India Christians’ Council, Dr. K.G. Kannabiran,
President, People’s Union for Civil Liberties (PUCL),yyv. R.M. Pal, Editor, PUCL
Bulletin, Dr. N.L. Mitra, Director, National Law University, Jodhpur and Professor
Yogesh Tyagi of Jawaharlal Nehru University.

Most of the participants argued that caste should be included within the ambit of
the World Conference Against Racism, with a number of them submitting detailed written
papers in support of their contention. Over 50 experts representing academics, ngos,
National/State Human Rights Institutions, civil servants, lawyers, media and UN agencies
participated in the National Seminar.
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NHRC’s SEMINAR ON RACISM

PRESENTATION OF MR. F.S. NARIMAN

SATURDAY 11™ AUGUST, 2001

My friend and colleague Eduardo Faleiro in a Special Mention on July 22" in the
Rajya Sabha deplored the fact that the Government of India has so far opposed the
inclusion of caste and caste based discrimination in the agenda of the Conference.

And whilst urging the Government to review its stance he said and (I quote):

“India has its own constitutional remedies for the ills of casteism. Yet this does not
prevent us from receiving global solidarity to address this multinational problem as
we do in the case of other global issues like Child Labour, Women, Ecology, AIDS,
Human Rights etc.”

A good point - some of us joined in this special mention but there were others who
vociferously opposed it. I must tell you that it is not going to be smooth sailing.

The Government of India moves at the speed of a glacier - and once it moves, like
the glacier, it does not retrace its steps:

Opinions have already hardened - official positions taken. That is why I believe
that the formulation of NHRC’s opinion will be perhaps too late - to move mountains.
But the NHRC is respected - not only in India but in the world. The first UN High
Commissioner for Human Rights told me some years ago at a lunch in Geneva that
the UN High Commission looks closely at what the NHRC does and says. Since the
UN High Commission is a continuing body, I have no doubt that the present incumbent
Ms. Mary Robinson will also lend her ear to what this Commission says. That is why
I think this meeting is worthwhile.

The basic reason why most people in this country would not like to see Caste
Discrimination on the Agenda in Durban is that they believe we should not air our internal
problems at international conferences.

The trouble is that many of us still have a very myopic view of this over-arching
national problem. We believe that a spirit of nationalism, a pride in national sovereignty,
prevents us from seeking outside help to solve internal problems.

This is perhaps the weakest argument of all: we cannot be party to an International
Treaty or Convention and then say that anything pertaining to it is an “internal matter.”
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Absolute national sovereignty is an Austinian concept popular in the 19" and early
part of the 20™ century. John Austin was a lawyer - a poor lawyer at that: his biographer
says that he practiced law for seven years unsuccessfully. But Austin was a thinker and
evolved into a jurist whose work eventually exerted a profound influence on English
jurisprudence. He has given his name to the doctrine of Austinian sovereignty, but neither
Austin nor the Austinian School of Lawyers served mankind well when they formulated
the concept, or the fiction of the absolutely sovereign nation State. We now know after
two world wars and innumerable skirmishes thereafter that nation States are as dependent
on one another, as individuals and families are to each other. The greatest obstacle to
world peace is the immense concentration of power in Nation States, especially when
fed by a fanatical spirit of nationalism.

The task before NGOs and lawyers of the 21 century is to find ways to defuse
that power. They have found it to a limited extent in the European Union, in the Nafta
Accord between Canada and the US, and in the Inter-American Convention in South
America - but alas the nation States of Asia - India in particular-stand out as champions
of the Austinian theory of absolute national sovereignty.

Absolute sovereignty is just as absurd as absolute freedom of speech and expression.

A few days ago I received printed bulletin from the World Press Freedom Committee
which operates from the United States. It was stated in the bulletin that the Committee
in its letter to the U.N.H.R. Commissioner Mary Robinson had expressed concern over
a statement assigning to the news media “a moral and social obligation™ to fight racism
and associated evils. The statement rather pompously proclaimed that “the press must
not be assigned roles or obligations by outside forces”

[t said that the Durban conference should make no such assertion. There, you have
the absurd case for absolute press freedom - freedom to preach or not to preach racial
discrimination!

We sometimes forget that Human rights transcends national barriers: if they did
not we would not, have seen the end of - apartheid.

[.et me give you three reasons why this question of caste discrimination ought not
to be excluded from the Agenda of the UN World Conference against Racism to be held
in Durban at the end of this month:

I.  first, caste and caste discrimination is nothing if not based on descent and discrimination
by descent was expressly prohibited in the Government of India Act, 1935 - which is
the forerunner to our Constitution - Section 298 read:

298 - ( 1 ) No subject of His Majesty domiciled in India shall on grounds only of
religion, place of birth, descent, colour or any of them be ineligible for office under the
Crown in India, or be prohibited on any such grounds from acquiring, holding or
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disposing of property or carrying on any occupation, trade, business or profession in
British India.

A Chamar, a Chamkatiya and Kahar, remains a Chamar, a Chamkatiya, a Kahar
generation after generation - and so does a Yadav. A former Law Minister of India who
himselfbelonged to one of the backward classes told me how deep routed was the problem
even amongst the Judges. Racial discrimination is defined in the Convention that we
have ratified as discrimination based on descent.

When people say “don’t put caste discrimination in India on the Agenda of the UN
Conference on Racism”, they forget Gandhi.

In the United Nations when speaking against apartheid in South Africa we have
always relied on CERD (the Convention on the Elimination of Racial Discrimination)
and now that apartheid is dismantled, we have forgotten what the greatest champion
against apartheid Mahatma Gandhi said in a speech to the AICC in Bombay way back
on 7" July, 1946:

“Our sins have a strange way of coming home to roost. We turned a portion of ourselves
into pariahs and today (he was speaking in 1946) the whites of South Africa are doing
the same to our compatriots there.”

The whites of South Africa have stopped - they were made to stop: but some of
us continue to do to their own compatriots what the whites were doing to the blacks
in South Africa - not obtrusively but often unobtrusively.

In his latest book Revenge and Reconciliation ( 1999). Gandhiji’s grandson (Rajmohan)
relates all this. He also recalls a letter written by C.F. Andrews (Charlie Andrews) to
his grandfather way back in 1921 wherein he mentions that the removal of British rule
will be easier to attain than removal of untouchability. To use his own words:

“It is not impossible that India may free herself from English domination before India
has become free of the curse of untouchability”.

II. The second reason for non-exclusion for the Durban Agenda is: that we must do honour
to our own Constitution. Our Constitution makes no difference between “race” and
“caste” this is why it defines in Article 366 (the definition clause of our Constitution)
“Scheduled Castes” as meaning such “castes, races or tribes or parts of or groups within
in such castes, races or tribes, as are deemed under Article 341 to be Scheduled Castes
for the purposes of this Constitution.” And Article 341(1) says “The President, may
with respect to any State, or Union Territory, and where it is a State, after consultation
with the Governor thereof by public notification specify the castes, races or tribes or
parts of or groups within castes, races or tribes which shall for the purposes of this
Constitution be deemed to be Scheduled Castes in relation to that State or Union territory,
as the case may be.”
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Marc Galanter says in his excellent treatise on the subject: “1ndia embraced equality
as a cardinal value against a background of elaborate, valued and clearly perceived
inequalities”. In other words, when drafting the Constitution, we were atoning for the
past.

What was the past? We must go back over two millenniums.

The Aryans were the first invaders of the land inhabited by the serpent-worshiping
Nagas and other ancient tribes in the north and by the Dravidians in the south. The Aryans
subjugated India without pretending to elevate it. They wanted land and pasture for their
cattle; slowly they made their way eastward along the Indus and the Ganges Until all
Hindustan was under their control. Outnumbered by a subject people whom they considered
inferior, the Vedic Aryans sought to preserve their racial identity. In a couple of centuries.
however, they were assimilated and absorbed.

The first caste division was not by status but by color (as Will Durant reminds us
in his story of Civilization). The first caste division separated the fair Aryans with long
noses from the dark, broad-nosed Dravidians: “It was merely the marriage regulation
of an endogamous group” (as Durant puts it). But that was only how it all started.

As the India pictured in the Vedas (2000-1000 B.C.)* changed to the conditions
described in the great Hindu epics of the Mahabarata and the Ramayana ( 1000-400
B.C.), occupations became hereditary and more specialized, and caste divisions were
more rigidly defined.

First were the Kshatrivas (or fighters), who considered it a sin to die in bed. But
as conditions of war gave way to peace and as religion and ritual (largely an aid to
agriculture in the face of incalculable elements) grew in importance and complexity,
requiring proficient intermediaries between men and gods, and the Brahmins consolidated
their position.

They alone knew the ancient Sanskrit (the oldest in the European group of languages);
they alone could recite the Vedas. They were able to recreate the past and form the future
in their own image, molding each generation into one with greater reverence for the
priests, building for their caste a prestige that in later centuries gave them the supreme
place in Hindu society.

Below the Brahmins and Kshatriyas were the Vaishyas-farmers and traders. These
three castes (or varnas) were regarded as twice born, the second birth (or regeneration)
consisting in the study of the Vedas and in the performance of sacraments. The twice-
born status was denied to the fourth varna, the Shudras-or the working class who made
up most of the population. Over the years a fifth category long unrecognized in theory,
the Outcastes, emerged-unconverted native tribes, captives of war, and men reduced to
slavery as punishment.
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This small group of the casteless formed the nucleus of what has now become the
world’s largest minority: the untouchables (euphemistically described as “the Scheduled
Castes™).

All this can be summed up in the phrase: you can never erase your past history.
The Soviet Union tried for decades but it all came back - it has come back to haunt
the Russian Republic.

III. The Third reason that I would offer is the discipline of the Convention.

I read only last week a very learned piece in The Hindu by my good friend Prof.
Madhava Menon. I have great regard and affection for him - particularly because he
expresses his views frankly and without hypocrisy. Menon says that there should be
visible physical characteristics distinguishing higher and lower castes to make them
qualify as “races”.

He says one can successfully establish that caste is different from race in conception
and fact. He may be right. At the same time I am happy to see that being the humanist
that he is he also says: “Does all this resolve the problem of inequality and unfair
discrimination? Certainly not. They both need to be addressed”.

Granted then that there is some doubt as to whether caste is race or whether racial
discrimination by descent includes caste discrimination, the Government of India have
had their say. As you will recall under Article 9 of the Convention (CERD) defines and
condemns racial discrimination, and commits States to change national laws and policies
which create or perpetuate racial discrimination. The CERD was the first human rights
instrument to establish an international monitoring system. And India was one of the
first few countries to sign and ratify the convention. It has since been ratified by most
of the nations of the civilised world.

In order to monitor and review actions taken by States to fulfil their obligations,
the Convention established (in Article 8) the (Committee on the Elimination of Racial
Discrimination (CERD), the first body created by the United Nations to monitor the
implementation by States of a human rights treaty. Its mandate is to review the legal,
judicial, administrative and other steps taken by individual nation States to fulfil their
obligations to combat racial discrimination.

Obviously it is the Committee as a body that is entrusted with the interpretation
of the Convention - like the Supreme Court of India is entrusted with the interpretation
of our Constitution.

At meetings held on 7" and 8" August, 1996, the Committee on the Elimination
of Racial Discrimination (CERD) - this is the Committee which oversees and monitors
Reports filed under the CERD - considered the 10" to the 14™ Periodic Reports of India.
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This was under Article 9 of the Convention.

At its meeting held on 22" August, 1996, the Committee on the Elimination of Racial
Discrimination started its report on INDIA by saying in typically diplomatic language:

“The Committee expresses it appreciation for the opportunity to resume its dialogue
with the State party (i.e. India) on the basis of it tenth and fourteenth periodic reports.

And then from the very second sentence onwards comes criticism - expressed
diplomatically - but criticism none the less (and I quote):

“The Committee regrets the brevity of the report, all the more so since 10 years have
passed since the previous report was submitted”.

The periodic report is to be submitted under Article 9 every 2 years: and we had
at that time 5 consecutive defaults stretching over a decade.

The Committee then goes on:

“The Committee regrets that the report does not provide concrete information on the
implementation of the Convention in practice; it furthermore regrets that the report,
and the delegation’s claim that the situation of the scheduled castes and scheduled
tribes does not fall within the scope of the Convention.”

In paragraph 7 of India’s report the Government had said and I quote:

7. Article 1 of the Convention includes in the definition of racial discrimination the
term “descent”. Both castes and tribes are systems based on “descent” since people are
normally born into a particular caste or a palticular tribe. It is obvious, however, that
the use of the term “descent” in the Convention clearly refers to “race”. Communities
which fall under the definition of Scheduled Castes and Scheduled Tribes are unique to
Indian society and its historical process. As conveyed to the Committee during the
presentation of India’s last periodic report, it is, therefore, submitted that the policies
of the Indian Government relating to Scheduled Castes and Scheduled Tribes do not
come under the purview of Article 1 of the Convention. As a matter of courtesy to the
members of the Committee, the Government is, however, happy to provide any
information that they may require on this subject.”

To this the Committee responded (in 1996) as follows:

[3

‘Principal subjects of concern

Noting the declaration in paragraph 7 of the report, reiterated in the oral presentation,
the Committee states that the term “descent” mentioned in article |1 of the Convention
does not solely refer to race. The Committee affirms that the situation of the scheduled
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castes and scheduled tribes falls within the scope of the Convention. It emphasizes its
great concern that during the discussion of the report. there was no inclination on the
side of the State party to reconsider its position.”

Well there you have it. We have argued before the only body there is in the world
to interpret the Convention which we have signed and ratified that scheduled castes and
scheduled tribes being unique to Indian society do not come under the purview of Article
1 of the Convention. The Committee after considering our Contentions has rejected the
argument. [t has affirmed that the situation of the scheduled castes and scheduled tribes
falls within the scope of the Convention. It has even expressed its great concern that
the Government of India has chosen not to reconsider its position.

We are still a party to the Convention - we have not denounced it and if we are
to proclaim to the world that we are people who take our international obligations
seriously (as our Constitution enjoins us) we must accept the verdict - it was a unanimous
verdict of the Committee of representatives of various states which after mature consideration
took the view that caste discrimination in India was covered by the Convention. The
position that continues to be maintained by the Government of India is in my submission
hopelessly indefensible.

[t is in the teeth of Dale Carnagie’s hackneyed but excellent advice on how “to win
friends and influence people”! If we are to stake a claim to a seat on the UN Security
Council we must be show to the world that we are truly international - that we are a
global player willing to abide by decisions reached by consensus by various nation states,
and ready to comply with international treaties and conventions as interpreted by the
body appointed to interpret them.

On 10™ December every year we officially celebrate the anniversary of the Universal
Declaration of Human Rights, to which document India has made a marked contribution.
We do this to show to the world and reassure ourselves of India’s commitment to the
rule of law, to international obligations and to the promotion of inalienable human rights.
By refusing to accept the decision of the Commission, the organ appointed under the
Convention to monitor obligations of states, we are showing scant regard for international
obligations.

There is nothing wrong in accepting the verdict of a body which is outside this
country specially in respect of international obligations which we have voluntarily
submitted by signing and ratifying the Convention.

Only the other day in this city, we heard Lord Gordon Slynn a Senior Law Lord
in England speaking to us about the new Human Rights Act in England.

He was here in his capacity as Executive Chairman of the International Law
Association overseeing arrangements for an ILA Conference to be held here next April.
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Someone asked him what would happen if an English Court misconstrued the European
Human Rights Convention to which the United Kingdom is a party: he said that under
the Convention the aggrieved person could approach the European Court of Human
Rights at Strasbourg which could overrule the English Courts — even the House of Lords
as it has frequently done.

And then he said something very significant - he said that in the Human Rights
field which was trans-national it was good to have a back stop somewhere other than
in one’s own country: in other words sacrifice a bit of your national sovereignty for
a bit of human rights!

There is another even more basic reason we should not resist caste discrimination
being placed on the Agenda - because it produces a reaction, a counter-productive effect,
a supposition that we have something to hide, I submit we have not. It is precisely to
counter these problems that we have enacted laws, and tried to Implement them from
time to time and the Supreme Court and the NHRC has come down heavily on perpetrators
of caste discrimination. All this must be collated by NGOs since the Government will
not do so - this must be brought to the notice of the world community.

Unfortunately what is lacking are not laws and rules but the will to implement them.

Whatever the nation’s karma, the founding fathers cannot be faulted for a lack of
idealism, nor can Providence. Truly, it is not in our stars but in ourselves that we are
thus. It is not because of our Constitution but despite its provisions that we have failed
to achieve what were naively assumed (in 1950) to be achievable goals.

We have abolished untouchability and outlawed backwardness in the Constitution
of India. Alas, many of us have not eliminated it from our hearts.

We cannot do it alone - there are too many of us who think and react differently.
“Caste” is in the psyche of the Indian people — we need, as Eduardio Falerio pointed
out the other day in the Rajya Sabha increasing “Global solidarity.”



