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CHAIRPERSON
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PREFACE

The Commission has, under Section 12 (h) of the Protection of Human Rights Act,
1993, a statutory responsibility to "spread human rights literacy among various sections
of society and promote awareness of the safeguards available for the protection of these
rights through publications, the media, seminars and other available means".

2
z

In pursuance, the Commission has been undertaking various activities including
conduct of training programmes, seminars and workshops, circulation of newsletters
and special reporis. In 2002, the Commission started an Annual Journal to facilitate
sharing of ideas, experiences and information on human rights issues, both national
and international. By facilitating research and publication, the Comnission sought to
create an important platform for building a body of high quality scholarship on human
rights and a community of hunum rights scholars.

[t was thought the Journal should be devoted to a single theme and from this year
the Comynission will make beginning. Accordingly, globalizntion has been chosen as
the theme. While globalization is a potent force, it 1s also a fact that its benefits have not
been shared equitably and there is recognition that countries which are alveady poor and
underdeveloped should not become further marginalized and dispossessed. The Journal
seeks to review various facets of globalization and tts implications for human rights.

Scholars have emphasized the need for a paradigm shift from a narrow markets
based approach to a broader sociad justice based approach for protecting the rights of the
poor, marginalized and deprived. All countries of the world, international and inter-
governmental organizations and civil sociefy have to play an important role in this
regard and ensure that private sector, businesses and multinational corporations comply
with their Corporate social responstbility obligations.

As in earlier years, there is a section on important Statements of the Conumnission
which includes, mmong others, reconnmendations made by i on missing children, juvenile
justice and effects of corruption on good governance and human rights.

[ sincerely hope that the Journal will stimulate thinking and research and also

spread awareness about Human Rights issues.
el

o, 3
28th November, 2007 Justice S. Rajendra Babu
{Former Chief Justice of India)

Journal of the National Human Rights Commision Vol. 6, 2007, 5
@ National Human Rights Commission, 2007. All rights reserved.




Globalization and Human
Rights

Justice S. Rajendra Babu*

After the Berlin Wall was broken and Soviet Russia disintegrated, the
whole world opened up. The extraordinary explosion of information
technology has considerably reduced the dual concepts of time and space.
After the industrial revolution, the greatest evolution that has taken place -
in the world for man is in the information technology. The information
technology (IT) has emerged perhaps as the most dominant force in the
global system of production, although the significant ramifications are
equally important in all other spheres of contemporary human existence.
Thus, political events and developments in technology have shrunk the
world into global village and the stage was set for globalization. The concept
of globalization is not economic alone but includes other fields also.

The contribution of IT and the attendant forces on the global economy

is significant. There is a new economic dimension of globalization that
stands over other human values or phenomencon, indeed, infact, above the
‘basic conditions of human beings themselves. The unfortunate consequence
is to denigrate the social, cultural and political roots and ramifications of
the phenomenon of globalization. It is notorious that it is a serious mistake
to think of globalization only as a result of market forces alone, for the
boundaries within which the market operates are defined politically, in
direct negotiations between governments in multilateral forums, including
World Trade Organisation. In all such negotiations the power game is always
present which are dictated by very few actors. The impact affects the vast
majority and in consequence, understanding the political and other
dimensions of the phenomenon of globalization is necessary to the

development of a rational and considered view.

The recognition of human rights and the weaving of a web of
globalization are probably the most important political develepments of
our times. The slow, quiet power of human rights pressures and aspirations
helped bring down the Soviet empire, transform long suffering Latin
America, and construct unprecedented international institutions, like the

* Chairperson, National Human Rights Commission (Former Chief Justice of India).

fournal of the National Human Rights Commision Vol. 6, 2007, 7-12
@ National Human Rights Commission, 2007. All rights reserved.
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United Nations. The world is also more connected by trade, more susceptible
to neighbours' weapons and distant wars, more bound together by the very
vanishing air that we breathe and the microbes it carries across the border.
Globalization in all these forms affects human rights conditions for better
and for worse and at the same time spread of human rights ideals and
institutions affects the shape of international integration. It would have
probably touched one's conscience when one reads about the mass graves
or of women threatened with mutilation or about the victims of latest wars.
Tens of thousands of Muslims are rescuing their lives in Bosnia, Afghanistan
and Iraq and we now believe that atrocities of desperate regimes make our
own world more dangerous. After the concept of globalization has taken
roots, world has become small after all but often a very brutal and a
desperate one. Understanding these connections is the key to building a
small world worth living in.

Globalization and human rights both have roots in the powerful ideas
of liberalism which includes the dignity of the individual, the desirability
of freedom, the superiority of reason over belief and the possibility of progress
through exchange. With the end of Cold War, most international interactions,
from negotiations to lower tariffs to appeals against torture, shared the
common elements of third worldview. However, by the end of the twentieth
century, the relationship between globalization and human rights had
become too complicated and at times even contradictory. The first generation
of rights inscribed in international treaties and institutions protect the
individual's life, liberty and bodily integrity from persecution and
discrimination. The second generation of social and economic rights was
introduced to international debate by developing countries. One significant
result of this is the new trade agreement granting poor countries free access
to patented pharmaceuticals which seems to be the legal basis for the right
to health claimed by African AIDS patients. New challenges such as
environmental devastation and new movements such as indigenous
peoples' campaigns raise questions of a third generation of coliective and
cultural rights, which may be necessary to counter fundamental threats to
survival and self-determination not captured by individual civil liberties.
Human rights promise the first half of the liberal vision through principle
and law but each of these kinds of rights is sometimes threatened by
globalization's promise of progress through exchange.

Both promoters and protesters of globalization often equate it with
trade. But globalization is actually an interconnected process of institutional,
demographic and cultural connection and not just economics. The desire
for more consumers goes on cultural flows and the customer best depends
on social exchanges resulting in more migration, more transnational
boycotts and organizations and even more international law. Although
previous waves of globalization have occurred, the current era is
distinguished by the strength and combination of four elements- connection,
cosmopolitanism, communication and commeodification. Connection is
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greater traffic in bodies, goods, services and information across borders.
Cosmopolitanism describes the growth of multiple centers of power and
influence above, below and across national governments, international
organizations, grassroots groups and transnational bodies. Communication
is an increase in technological capacity that strengthens transnational
networks of all kinds from multinational corporations to non-governmental
organizations to terrorists and diffuses ideas and values more quickly and
broadly. Commodification is the expansion of world markets and the
extension of market-like behaviour across more states and social realms.
[ncrease in global capital flows, privatization of formerly state-owned
enterprises and increased employment of children.

These disparate aspects of globalization help to explain why it is
double-edged sword for human rights. If connection can bring human rights
monitors to Latin America, it also brings sex tourists to Thailand.
Cosmopolitanism creates UN Human Rights Council and countless NGOs
to condemn China's abuse of political dissidents. Yet commodification
makes China the United States of America’s second leading trade partner.

Although contradictory, these patterns are not random, research can
help some factors that enhance or diminish the impact of globalization on
rights. In general, interstate forms of international connection, such as
conflict and migration, are threatening human rights. But commodification
and markets have a more mixed effect, sometimes providing employment
and mobility but often fostering economic exploitation which also may
generate coercion and violence by businesses, smugglers and corrupt
governments. Moreover, human rights are strengthened by the growth of
cosmopolitan connections and global civil society, from international courts
to transnational social movements. However, important exceptions to these
trends exist.

Then what kinds of rights are being affected? Civil rights are often
enhanced by the connection, communication and cosmopolitanism of
globalization. The whole world is watching and it will block trade if it is
with a nation indulging in torture of well-known political prisoners or in
chiid labour. But economic rights are often undermined by commodification
and other forms of connection. Under pressure to service foreign debts,
governments cut basic entitlements or ignore labour rights to attract foreign
investors. Indigenous peoples are able to modify international projects that
imperil their land, livelihoods and cultures in Brazil but not in China.

Globalization increases the importance of degree and direction of
national governance. By combining these factors of the forms of
globalization, the type of rights affected, and the citizenship of the recipients,
we can more accurately gauge the probable impact of globalization on rights.
Many human rights activists use global communications to capture the
hearts and minds of global public who will pressure governments from the
grassroots. They provide information on global suffering, affecting images
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that promote identification with victims. They must also construct
cosmopolitan institutions at multiple levels, including global, regional and
sectoral organizations. To enforce the international standards on global
and private actors, activists parficipate in global civic initiatives that bypass
governments such as codes of conduct for multinational organizations.
Most of the leading threats to human rights today reflect insufficient global
governance. In the least-developed corners of the globe, certain states resist
universal standards and international law even as they seek global trade
and security support. Terrorism flourishes in societies experiencing an
unheaithy and unsustainable imbalance in these aspects of globalization.

Cold War gave rise to the question of priority of human rights. While
International Covenant on Civil and Political Rights recognized rights
relating to participation in public life and freedom from governmental
interference in matters of conscience etc, the other Covenant enumerates
social and economic rights such as right to food, clothing and shelter, health,
education, wark, social security and safe and fair conditions for work. In
addition to these Covenants, a large number of conventions and declarations
dealing with specific issues such as torture, minority rights, social
discrimination, children rights and the elimination of all forms of
discrimination against women. A third type of rights were also recognized
which may be classified as group or collective rights which includes the
right to self determination, right to development, right to peace, right to
food, right to disarmament, indigenous rights and minority rights. There is
a great deal of debate about the true position of these rights and modes of
their enforcement.

The States which had been parties to all these Conventions have always
given priority to one category of rights over the other. It may sound intriguing
but the stark reality is that most states are more responsive to the needs of
MNCs and investment firms than to the needs of the poor, powerless and
voiceless segments of their populations. The welfare state has not been able
to narrow the gap between rich and poor without the power to impose real
redistribution on economic elites and any redistributive policies will come
inevitably at the expense of macro economic health because they will be
financed through inflationary spending rather than through real
redistribution. Thus, there is a lukewarm attitude of states towards social
and economic rights which require huge investment and heavy deployment
of manpower for their realization. Quite often, these rights are more
important than civil and political rights because without adequate food,
free speech or right to vote is meaningless. Considering the existing
mechanisms for protecting human rights in the context of globalization,
both human rights law and the implementing machinery should be
strengthened, It is necessary to develop more precise definitions and
standards for these rights to develop enforcement strategies on both national -
_ and international levels. International economic organizations, the
transnational corporations and banks and investment firms by and Jarge
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operate outside the rule of law and seldom care for human rights. In as
much as these organizations are creations of the States, if there is political
will, it will not be difficult for them to make them to be responsive to human
rights norms and hold them accountable under the rule of law. States can
govern their own institutions or organizations but the MNCs themselves
may not be bound to do so. Thus, there is an urgent need to address human
rights concerns but for that purpose, the existing international legal system
cannot be relied upon because it is still weak and inadequate and thereis a
lack of political will necessary for rapid innovations. One approach might
be to recognize transnational organizations as an organ of the society and
take note of the Universal Declaration of Human Rights as a common
standard of achievement for all peoples and all nations to the end that
every individualand every organ of the society shall strive by teaching and
education to promote respect for these rights and freedoms. Every possible
approach should be to treat the MNCs as accountable under the
international law. Considering the fact that MINCs themselves recognize
the importance of certain human rights as key to the success of their
business, the civil society organizations should persuade them to make a
binding legal commitment to implement human rights standards for a
common purpose. This commitment could take the legal form of a multilateral
treaty among MNCs which would oblige them by virtue of the good faith
principle, to implement their commitment in practice.

What emerges from this discussion is that the major economic players
must be subject to universal international law because unless all states are
bound, an exempted recalcitrant state could act as a spoiler for the entire
international community. As these players control such vast flows of capital,
it is only the system of international law which can hold them accountable
in a comprehensive and meaningful way. International law has proved its
enduring capacity to expand, change and adapt itself according to the
pressing needs of time.

The multiple and contradictory consequences of globalization and new
challenge that they pose for observance of human rights have potential to
undermine the traditicnal mechanisms for the protection of human rights.
The decline in power of the state and its capacity to control in economic
matters and to some extent to political matters on the one hand and the
backlash against the homogenization of culture in the context of
globalization as manifested in the assertion of ethnic and other identities
and the rise of religious fundamentalism, excessive nationalism, ethnic
cleansing and terrorism which also seem to be fuelled by the process of
globalization will thus not only weaken the regulatory capacity of states
which are traditionally expected to protect human rights but also present
serious threats to human dignity and human rights. The effect of
globalization is that it has miserably failed to prevent widespread
deprivation of human rights of the world's poor. The failure of international
law to regulate the principal agents of globalization has serious implications
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for developing countries and in particular the poor. As international law is
the only legal system with the potential to regulate these major economic
players, it is a serious challenge for all concerned to find ways to ensure the
observance of the rule of law and human rights by these entities. For this
purpose new theory, new concept, new procedures and new international
legislation are required. As globalization appears to be an irreversible
process, the only way to tackle this problem is to promulgate standards,
streamline procedures and to develop enforcement strategies on both
national and international levels.

[t cannot be seriously disputed that globalization has a potentiality to
offer a host of opportunities for economic growth, employment generation
and the well-being of all people but the present trend is limited to trade and
culture and does not cover globalization of labour and knowledge. Even
economic globalization has not yielded the kind of benefits envisaged earlier;
it has not led to markets becoming genuinely free. Further market forces by
themselves can neither deliver the desired economic growth nor can it be
expected to perform those social welfare activities which were earlier done
by the state because their main concern is to earn huge profits and not to
address the social objectives. If the financial crises as a result of globalization
have introduced risk and uncertainty in trade, industry and finance, the
world-wide struggle for competitive advantage has had detrimental impact
on enviranmental protection. Ensuring a claim for poor countries and poor
people in the global forums is very much needed to make international law
responsive to their concerns.

The problem now before us is to make globalization authentic and
genuine so that its benefits can reach equitably poor countries and to poor
people within the developing world. It requires a political, economic, ethical
and spiritual vision based on respect for human rights, human dignity,
equality, peace, democracy, mutual responsibility and corporation and full
respect for the various religious and ethical values and cultural background
of people. Therefore, the warld's leaders must come forward with strong
commitment on these aspects.

Undoubtedly, despite these challenges, globalization provides space,
the rise of transnational society, ideas and methodologies represented by
good governance and democratic entitlement provide new opportunities to
re-structure the international human rights system and shape the structure
and practice by humane governance.

In the era of globalization, defending human rights means more than
condemning distant dictators but means tracing global connections,
acknowledging global responsibilities, and rethinking national interest. In
a small world, the rights you save may someday be your own,




Human Rights Dimensions of
Uneugal Trade

Professor A. Jayagovind*

INTRODUCTION

There exist more than one hundred bilateral and multilateral treaties
on human rights and overwhelming majority of states have accepted
obligations thereunder. Hence we can conclude that there exists an
“inalienable core” of human rights and this “inalienable core” has become
“erga omnes obligation of jus cogence nature”, This is so notwithstanding
that states still hold divergent views on precise scope, imeaning, priority
and jus cogence nature of specific human rights. During the period of Cold
War, there used to be heated debates regarding the relative priority to be
accorded to civil and political rights an one hand and socio-economic rights
on the other. However, as twentieth century was closing on, there was
greater appreciation of the unified nature of human rights. The Vienna
Declaration on Human Rights, 1993, categorically asserts that all human
rights whether first, second or third generation are “universal, indivisible,
interdependent and inter-related”. The inalienable core refers to the essence
of all these rights and jus cogence nature of this inalienable core has been
accepted by the international community despite the absence of an
authoritative interpretation of this inalienable core. It is against this
background that we have to expiore the possibility of developing a human
rights approach to International Trade Law with a view to addressing the
problems of inequities in international trade.

The interface between human rights and infernational trade is mainly
discussed under two heads:

(a) Impact of free trade on economic development and distributive
justice;

(b) Use of trade policy to promote human rights in a positive and
effective way.

* Vice-Chancellor, NLSIU, Bangalore

! Ernst Ulrich Petersman, “Trade and Human Rights”, in Patrick Macrory et al (ed) The
World Trade Organisation: Legal, Political and Economic Analysis Volume Il (Springer
U.5.A. 2005), pp. 628-29.
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As for (a), the case for free trade as expounded by classical economists
rests on the assumption that it would promote all round economic prosperity
in the long run despite some initial hardships. This assumption has been
contested by quite a few thinkers from time to time. The moderate version of
this opposition, mainly represented by Keynes and others, holds that while
free trade is by and large beneficial, governmental intervention may be
required from time to time to correct distortions. The Post-War international
-economic organization is mainly based on this view. The radical version
however rejects free trade option altogether and there are very few subscribers
to this radical view.

As far as (b} is concerned, the issue is debated as a contest between free
trade and fair trade. The developed countries often accuse developing
countries that they indulge in production processes involving the violation
of human rights; and the consequent reduction in production cost gives
developing countries unfair advantages. In the context of the World Trade
Organisation (WTQO), the issue is articulated in terms of the inclusion of
social clauses into the WTO Agreement.

Human rights dimensions of the present international trade regime
can be understood by a detailed consideration of the issues raised above.

UNEQUAL TRADE

Free trade and free market presuppose free competition which in turn
assumes some basic equality among the participants® Equality is not to be
understood in terms of relative economic strength, but in terms of
vulnerability relevant to the given situation. For example, in Indian Law of
Contract, only adults with sound mind can enter into contractual relations.
In other words, minority and lack of mental ability are considered as
vulnerability factors. Similarly in the context of international trade,
developing countries sought to highlight their vulnerability in terms of
structural deficiencies of their economies. They argue that equality would
be equitable only when applied among equals and so viewed, international
trade would be eguitable only when their special vulnerable situation is
properly acknowledged and provided for.

The concept of unequal trade in the context of international negotiations
was articulated by Raul Pribisch. He propounded his Centre-Periphery
Theory to explain the unequal nature of international trade. The Centre
here stood for developed countries while the Periphery referred to
developing countries. He pointed out that due to structural deficiencies,
the developing countries were not in a position to absorb new productive
technologies effectively and accumulate required capital to promote
economic development. Primary goods produced by these countries had

* Gupnar Myrdal, Economic Theory and Underdeveloped Regions (London : Harper
Touch books, 1971} pp. 50-51.




Human Rights Dimensions of Unevgal Trade

low price elasticity which in turn necessitated the substantiai reduction in
price to maintain the demand. As a result, the terms of trade had been going
against developing countries; and Prebisch and another British economist
Singer demonstrated this declining trend empirically through the data for
the period between 1870 and 1930. Based on export pessimism engendered
thereby, Raul Prebisch advocated the strategy of import substitution to
promote industrialization in developing countries®.

Raul Prebisch as the first Secretary-General of the United Nations
Conference on Trade and Development led the movement for the reformation
international economic institutions to address the concerns of developing
countries. In his path-breaking report: Towards a New Trade Policy for
Development, he explained the nature of unequal trade as follows:

These rules and principles are based on the abstract
notion of economic homogeneity which conceal great
structural differences between industrial countries and
peripheral countries with ali their important
implications. Hence the GATT has not served the
developing countries as it has served the developed
countries.*

Prebisch believed that market forces, if properly harnessed, would
promaote economic development and his referm proposais were based on
this assumption. Through UNCTAD, he advocated international commodity
agreements to stabilize commodity prices and Generalized Scheme
Preferences (GSP) to give a boost to the exports from developing countries.
In the decades of sixties and seventies, quite a few international commodity
agreements were concluded, bul they soon hit the road blocks. In retrospect,
they proved to be of limited use. The concept of GSF was introduced into the
GATT through the Enabling Clause, 1979. All the leading countries such as
the U.S.A., the EC, Japan, Canada etc adopted the GSP idea but in retrospect,
it was found that these schemes were heavily qualified and quantitatively
small.®

Unequal nature of inteynational trade continued, notwithstanding the
concerted efforts of developing countries to change the system. The moves
such as the Declaration of New International Economic Order and the
Charter of Economic Rights and Duties, 1976 were of limited value, When
the Uruguay Round of Negotiations were launched in 1986, the developing
countries were not enthusiastic about them, but soon they were sucked into
it. The outcome in 1994 was far from satisfactory from their point of view.

' Research and Information System for Non-Aligned and other Developing Cauntries,
Raul Prebisch and Development Strategy (New Delhi, 1987), pp. 245-46.

' Raui Prebisch, New Trade Policy for Development U.N. Document : E/Conf. 46/3.
1964 p.6

* Ratnakar Adhikari, “LDCs in Multilaterial Trading System” in Patrick Macrory et al
{ed) supra no.1 p.246.
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Under the Uruguay Round, developing countries as a whole increased the
percentage of bound tariffs from 21 % to 73%. They also undertook additional
commitments in respect of intellectual property rights and investment
measures. Somewhat costly obligations such as improvements of customs
valuation, import trade etc., were imposed upon them without providing
for any financial facility for these purposes. Butin return, they got precious
little. As T.N. Srinivasan putit:

A fairly strong case can be made that the Uruguay Round
Agreement was unbalanced; the developing countries
undertook many costly commitments, and in return
obtained only a few commitments by industrialized
countries to phase out GATT-inconsistent MFA quotas
and engage in liberalization of GATT-inconsistent
intervention in agricultural trade.®

Even in relation to textile trade, the liberalization was heavily back
loaded in the sense that 49% of liberalization took place in the final year. As
the liberalization process was on, the developed countries often resorted to
antidumping duties on textile imports from countries like India.” Despite
the elaborate agreement on Subsidies and Countervailing Measures, the
U.S.A. continued to subsidize cotton and other agricultural products.
Desgpite the WTO ruling against upland cotton,® the USA has not withdrawn
these subsidies. It is against this background that the developing countries
wanted a new trade round to discuss their problems of economic
development. At their instance, the Ministerial conference held at Doha
was designated as Doha Development Round. Para.2 of Doha Development
Round read:

The majority of WTQ members are developing countries.
We seek to place their needs and interests at the heart of
the Work Programme adopted in the Declaration.
Recalling the Preamble to Marrakesh Agreement, we
shall continue to make positive efforts designed to ensure
that developing conntries, especially the least developed
countries among them, secure a share in the growth of
world trade commensurate with the needs of their
development. In this context, enhanced market access,
balanced rules and well- targetted and sustainably
financed technical assistance and capacity pragrammes
have important roles to play.

¢ T.N. Srinivasan, “Emerging Issues in World Trading System” in Ratnakar Adhikari
and Prema-Chandra {ed). Developing Countries in the World Trading System : The
Uruguay Round and Beyond (U.S.A.: Edward Elgar, 2002}, p.32.

7 EC: Anti-Dumping Duties on [mports of Cotton-Type Bed Linen from India (WT/
D5/141/ R. 2000.

# 1.5. Subsidies on Upland Cotton {WT/DS/267/R.2004
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The Declaration mandated that the negotiations thereunder must be
concluded by 1 January 2005, and the Ministerial meetings held in between
must take stock of the progress and give appropriate directions. Butin reality
the deadlines were missed several times and the deliberations are still
continuing. The central issue pertains to the agricultural subsidies
maintained by the U.S. A, and the EC in contravention of the spirit of the
WTQO Agreement if not the letter thereof.

HUMAN RIGHTS DIMENSIONS

The GATT-WTO regime sought to establish right to trade as human
right. Though the Agreement speaks in terms of free movements of goods
and principle of non-discrimination in respect of goods irrespective of their
origin, the relevant provision could be well interpreted in terms of human
right to trade. The right to trade pertains to traders as well as producers.
The intention of the WTO is that a producer should have right to sell his
product anywhere in the world for the best possible price. Similarly, a buyer
should have a right to buy his requirement from anywhere in the world. In
so far as trade is essential for livelihood, the unequal trade impinges upon
right to livelihood of the people from developing countries.

The impact of unequal trade on livelihood of people in developing
countries has been well-documented. Agricultural subsidies which are at
the centre of the present impasse in Doha Round negotiations have
tremiendous impact on the livelihood in developing countries. According to
the study commissioned by International Labour Organization, between
1960 and 2000, the world prices for 1§ commuodities fell by an average of
25% in real terms. The fall was specially significant in the case of cotton, i.e.
47% 7 It is estimated that if this subsidy is removed, the price would increase
by 13%, which would in turn benefit the most vulnerable sections of
population in Western Africa.

International Covenant on Economic, Social and Cultural Rights, 1966
affirms that all individuals irrespective of their nationality are entitled to
certain basic socio-econamic rights. At several places, it imposes obligation
on states to take appropriate national and international measures for the
realization of these rights. [tis well accepted that civil and political rights
will have no meaning in the absence of minimum social and economic
security. From this point of view, right to livelihood may be considered as
the “inalienable core” referred to earlier. All states are under a legal
obligation to ensure at least a minimum sustenance to all human beings.

Article 2 of International Covenant on Economic, Social and Cultural
Rights, 1966 reads:

* The World Cammission on the Social Dimensions of Globalization. A Fair Globalization
» Creating Opportunities for All (ILO, 2004), para. 373.
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Each State Party to the present Covenant undertakes to
take steps individually and through international
assistance and cooperation, especially economic and
technical, to the maximum of its available resources, with
a view to achieving progressively the full realization of
rights recognized in the present covenant by all
appropriate means, including particularly the adoption
of legislative measures.

The implication of the above provision is that a state’s obligation to
protect economic, social and rights extends heyond its borders. The
'legislative measures” refer to accepting appropriate treaty obligations. In
other words, whenever states meet to negotiate various economic and
commercial treaties, they have to fully realize and act as the protectors of
human rights. Various inequitable features of the WTO system have afready
been highlighted and the Doha Round which is intended to correct the
distortions and deficiencies has not made any substantial headway. The
legal case in this connection can be made out by reference to right to
livelihood which permeates the entire covenant on Economic, Social and
Cultural Rights.

SOCIAL CLAUSES

In the ongoing debate between developed and developing countries,
developed countries often accuse developing countries of “social dumping”,
i.e. unfair means of production extensively used in developing countries
confer upen the manufacturers thereof undue cost advantages; and the
cheaper goods so produced are dumped in developed countries” markets
cansing material injury to their economy. Lax labour and environmental
standards prevailing in developing countries are often cited as examples
“unfair” trade practice. The arguments used by developed countries can be
of summed up as follows:

(1) Laxenvironmental and labour policies confer cost advantages and
thereby increase the competitiveness of industries in developing
countries;

(2) Laxstandards in developing countrics may aktract investment to
develaping countries and this may lead to the “race to the bottom”;

(3} Because of constraints imposed by the WTO such as banning of
guantitative restrictions, a country following proper [abour and
environmental standards cannot protect its industries from unfair
competition from abroad;

(4) The free trade regime of WTO will make it difficult for like-minded
countries committed to higher standards to use trade as a weapon
to force other countries to follow “fair policies”.
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The developing countries retort by putting forth the following arguments:

(a) Developed countries use these agreements only as a cover-up for
their protectionist policies. Just as so-called human rights
viclations are used selectively by developed countries in
international politics, certain industries such as textiles, wherein
developing countries have certain competitive advantages, are
selective targetted by developed countries.

(b) Developed countries are using these arguments to thwart the
efforts of developing countries to industrialize their economies. ™

From a larger perspective, there is a consensus that certain core labour
standards such as minimum wages, banning of child labour, equal pay for
equal work and right to collective bargaining ought to be followed by every
country. But any arbitrary imposition of them from outside may cause more
harm than good. For example, banning of child labour in poor countries
may result in pushing working children to streets. There are already
organizations such as International Labour Organisation proving
appropriate forum for these issues.

If domestic experiences are of any indication in this regard, higher labour
and environmental standards are normally adopied with the rising national
income. Therefore in 50 far as free trade contributes to the rising income, there
is a better chance for higher labour and environmental standards.

The present clamour for intraduction of social clauses into the WTO
will be of use anly if such a move is followed by closer international economic
cooperation. The Havana Charter of 1948 could be a good example in this
regard. Article 7of this Charter provided:

All countries have a common interestin the achievement
and maintenance of fair labour standards related
productivity and thus in the improvement of wages and
working conditions as productivity may permit.

The “common interest” referred to in the above quote was reflected in
«close international cooperation between developed and developing
countries envisaged therein. [t is instructive to note that all those altruistic
aspects of Havana Charter were outright jettisoned. Therefore, there is no
pointin talking about social clauses in the present juncture, when there is
sharp clearage between developed and developing countries,

TRIPS AND PUBLIC HEALTH

Pharmaceutical industry is a good example for unequal trade.
Practically all major pharmaceutical companies are from developed

" Arnab Basu et al , "Labour Standards, Social Labels and the WTQ” in Ratnakar
Adhikari et at, {ed}. Supra. No.3, pp.116-30
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countries and they have their branches and subsidiaries in developing
countries. India at the time of Independence realized that its pharmaceutical
industries were controlled by foreign companies leading huge outflow of
foreign exchange; and the Patents Act, 1970 was a decisive move to reorganize
pharmaceutical sector with a view to promoting public health. This was
one of the successful legislations in the sense that it facilitated the growth
of indigenous industry and availability of basic medicines to the common
people. When India became a party to the WTO, the concerns were expressed
about the impact of TRIPs on public health services in India.

The developing countries were given ten years time to implement the
TRIPs Agreement. As the deadline of 2004 was approaching, serious
concerns were expressed about the impact of TRIPs on public health system
in developing countries. The issue was raised in Doha deliberations and
declaration on TRIPs and Public Health was issued as part of Doha
Declaration. The important aspect of this declaration was the assertion of
the right of governments to issue compulsory licences in the event of what
they consider as national emergency. Paragraph 5 of the Declaration reads:

Each member has the right to determine what constitutes
a naticnal emergency or other circumstances of exireme
urgency, it being understood that public health crises,
including those relating to HIV/AIDS, tuberculosis,
malaria and other epidemics can represent a national
emergency or other circumstances of extreme urgency.

The issuance of compulsory licence will not be of any use, if there is no
domestic technological capability to utilize such licence. Paragraph 6 of
Doha Declaration recegnizes this problem and it directed the TRIPs Council
to find some solution. One solution, floated in the TRIPs Council, meeting
was that the government of the country which does not have the necessary
technological capability should be able to issue compulsory licence to an
industry located in another country having such capability. The U.5.A.
opposed this proposal and the TRIPs has not yet come up with any viable
solution so far.

Right to health is an important component of right to life and livelihood; '
and governments especially in developing countries have a duty ensuve
reasonable health care to the general public. This is reflected in Article 8 of
the TRIPs:

Members may, in formulating and amending their laws
and regulations, adopt measures necessary to protect
public health and nutrition and to promote the public
interest in sectors of vital importance to their socio-
economic and technological development, provided that
such measures are consistent with the provisions of their
Agreement.
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It is clear from the above provision that the members of the WTO can
use compulsory licensing provision to solve the public health crisis. Issuing
compulsory licence to an enterprise outside the national territory can be
one option in this connection and the latest amendment to Indian Patents
Act provides for this contingency.

CONCLUSION

Globalization has no doubt contributed to economic prosperity, but
the question is: prosperity for whom? While elitist sections have benefited
from globalization everywhere, vulnerable sections continue to be in
miserable position. Human rights approach to trade requires us to evaluate
the benefits of globalization from global point of view: how mankind as a
whole has benefited from this phenomencn. The extreme view that whole
process of globalization should be jettisoned is to throw away the baby
with bathwater. On the other hand, the moderate view advocated by people
like Raul Prebisch, Joseph Stiglitz, feffrey Sachs and others is that we have
to focus upon the reforms of the existing institutional structure.

Our experience with import substitution and other socialistic measures
drive home the point that distributive justice, without adequate attention to
production, would end up in redistributing poverty. In so far as globalization
can contribute to production, we should adopt open economy policies and
at the same time, every effort should be made to empower the people to reap
the benefits of globalization.




Globalisation and the Indian
Constitution

Prof. Ranbir Singh'

Globalization refers to the current hyper-acceleration of
communication and trade across geopolitical borders,
though its roots can be traced back to European conquest
and colonization on several continents. The two dominant
forces that have shaped globalization are trade and war,
Both have become increasingly intertwined, since they
depend on access to communication and media. The
'development' that invariably goes hand in hand with
globalization can be an expression of genuine human
progress or can mask the cynical profit seeking of
governments, corporations, and their shareholders. The
challenge for rights discourses is to promote sustainable
development that is decided, directed, and controlled by
the local community, whose long-term commitment to the
region ensures responsible stewardship of the environment,
Global sustainability is the guarantee for enduring human
rights and genuine human development.”

Conceptualizing the pertinent issues...

The very first Article of the Indian Constitution reads, 'India, that is,
Bharat shall be a Union of States’ which speaks volumes about the fact that
the unity and integrity of the Nation are indestructible. The Preambular
values of Equality, Liberty and Justice further enhance the democratic
content of the Constitution. It is in this background of a detailed and well
written constitution that India has managed to survive as the world's largest
democracy, despite suspicions about the same from all quarters at the eve of
Independence.

“Vice-Chaneellor, NALSAR, Univarsity of Law, Hyderabad, Email: ve@nalsarlawuniv.org
I acknowledge with thanks the valuable research input provided by Mr. Ketan Mukhija,
a recent passed oot student of NALSAR in preparing this article.

“ The Concise Guide to Global Human Rights by Daniel Fischlin, Martha Nandorfy
Oxford University Press, 2007,

.h.n-:rln.a‘l -o.f‘t.}r.e-N:.et-i‘ormf Human .R.ights Commision Vol 6 2007, 22-36

© National Human Rights Commission, 2007. All rights reserved.




Globalisation and the Indian Constitution

In this day and age, when the forces of globalization have dramatically
changed the face of the world, the significance of having a constitution that
guarantees the rights of the citizens and provides for institutions to realize
these guaranteed rights in practice cannot be over-emphasized. The lack of
constitutional guarantees, either in theory or practice, is synonymous with
arbitrariness.

in the words of eminent legal scholar, Prof Baxi, "The Indian
Constitution's remarkable persona manifests itself in massive normative
assault against dominant institutions of civil society. In a society marked
by millennial conception of hierarchical equality, the Constitution proctaims
all citizens as free and equal. For a society almost irredeemably patriarchal
in character, the Constitution asserts values and rights of gender equality
casting (since 1976) an obligation by way of citizenship on all to renounce
practices derogatory of women. In contrast to the Hindu society's
valorization of 'purity' and 'pollution’, Article 17 of the Constitution
prohibits, as a matter of fundamental right, the notion and practice of
"untouchability". Through Article 23, a fundamental right against
exploitation, the Constitution outlaws bonded labour, beggar, and other
forms of servitude in a society slow to emerge from semi feudal relations of
agrarian production. Proclaiming a charter of rights to conscience and
religion, the constitution mandates reform of Hindu religion. In these, and
many related vital respects, the constitution declares a war on social
practices and beliefs deeply roated in Indian society and culture.

The symbolic significance of all these normative aspirations is
immense, even when sonorous words written on parchment do not by
themselves transform material social relations. But, as development since
its adoption have shown these texts of justice and rights has helped to
energize state action, to defeudalize public discourse on power, to sustain
momentous scope for rigorous redirection of the Indian future. The
constitution provides basis as much for legitimation of power as for its
delegitimation.

To this inaugural dimension of Indian constitutionalism must be added
the departures its theory of rights marks in terms of the classical liberal
theory of human rights. This occurs in a least five distinct ways. First, the
Indian constitution is practically unique in the annals of waorld
constitutionalism in recognizing basic human needs as human rights, whose
progressive realization is a constitutional obligation of the state. Formulated
as Directive Principles of State Policy, unenforceable in principle by courts
(but now being gradually enforced by activist jurisprudence), the
Constitution of India anticipates by two decades the bifurcation of
international human rights conventions into the International Covenant
on Civil and Political Rights and the sister covenant on Social, Economic
and Cultural Rights. Second, the fundamental rights are subject to
limitations (reasonable restrictions) placed by legislation, subject to judicial
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review. Third, and perhaps most critical, the constitution does not merely
conceive of human rights as a corpus of constraints on state power but also
addresses them to institutions in civil society (notably through constitutional
outlawry of untouchability and semi-slavery); what is more, the constitution
creates offences (a task normally assigned to criminal law) in the part
enunciating fundamental rights and overrides federal principles by
providing on obligation on Parliament to enact further suitable legislation.
Fourth, the constitution provides notjust for affirmative action programmes
for the scheduled castes, scheduled tribes and other backward classes but
also provides for a scheme of reservation of seats in state legislatures and
Parliament providing secure modes of access to political power and
principle now extended to grassroots governance in villages and cities,
extending the reservation to women, by the commonly known as Panchayati
Raj amendment to the constitution. Fifth, the fifth and the sixth schedules
to the constitution provide for autonomy to Hill District Councils, such that
they have the power not merely to declare that the state law is inapplicable
but also the Federal law may not operate in the indigenous areas.”

The Indian constitutionalism extends conceptions of rights,
innovatively, to civil society, embraces social and economic rights, provides
of rights to political participation for the "weaker" sections of society, and
reconfigures 'positive’ and 'negative’ liberties.

However, as Indian state assumed various roles over the years, it was
expected that there shall be a bitter discord within the state and its organs
as the constitution written 60 years back may fail to accommodate the
requisite changes and may thus become redundant.

The majority of fears however proved to be unfounded. Today India is
emerging as one of the biggest capital markets of the world. It is regarded as
ope of the greatest success stories for times to come. The multinational
exposure of the Indian firms can be gauged from their growing foreign
clientele, mergers and acquisitions, listings on foreign bourses, burgeoning
forex reserves on account of investment inflows, etc. But still, more than
two-thirds of India's population is dependent on agriculture and almost
unaffected by the achievements of globalization, The point being made here
is that it is well recognized that India has tremendous potential to excel in
all fora, yet it needs to be ensured that such potential should not be
annihilated; instead, these sources should be tapped for economic growth
and for equitable distribution of the fruits of globalization.The wealth
generated from globalisation should be distributed and reach all legitimate
recipients. Globalization and liberalization have become the order of the
day. But if we are able to accommodate our own inherent, indigenous and
unique features, then we can give a new, improvised model of economic
development based on the true spirit and ethos of India.

As the openness of the economy and the country's foreign orientation
undergo a dramatic shift, various kinds of conflicts may take shape, which
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might prove difficuit to solve within the ambit of the constitutional
mechanisms. To begin with, rapid globalization and liberalization have
led the union government to sign several international treaties with little or
no consultation with the states. Conflicts arise when the interests of the
centre differ from those of the states. Though treaty-making power lies with
the centre, it needs to consult the states before signing agreements that affect
state jurisdiction under the Constitution. Moreover, the process of
consultation needs to be institutionalized in the federal polity. In view of
the growing trend of federalization in India wherein "province" or "state-
building" has captured the psychology of provincial leaders, and coalition
building at the centre has become a governing mode of administration, it is
fortunate that foreign relations particularly having to do with trade treaties,
agreements and conventions with foreign countries, even though enumerated
exclusively under the centre's jurisdiction, should be conducted on a broad-
based consensus between the centre and the states through a well-
institutionalized process of mutual consultation and negotiations. In the
absence of such a mechanism, it is likely that the centre will face more and
more challenges to its treaty-making powers from the state governments. So
far, the Supreme Court has recognized that the treaty-making power of the
centre overrides the normal federal-state jurisdictional lines, according to
the Constitution, in the limited number of cases it has dealt with (exceptin
the Berubari case29, where the court called for a constitutional amendment
for the cession of Indian territory to another country), but the centre's power
15 not absolute. International treaties and other agreements can be
challenged in the court of law if these are in violation of fundamental rights
of the people but more so if they are notin line with the "basic structure” of
the Constitution. First, enunciated in thé Keshavananda vs State of Kerala
(1973),30 the doctrine of "basic structure” as developed by the Supreme
Court gives the court the power to review the constitutionality of any
legislative and executive action if it is not in conformity with the basic
structure of the Constitution.

This doctrine is still in the making, but federalism has certainly been
recognized as falling within the ambit of "basic structure". Before treaty
making and treaty implementation, conflicts become the burden of the
Supreme Court of India to settle, it will augur well for centre-state relations
if some cooperative mechanism is put in place whereby the state
governments become partners with the céntre in concluding international
treaties, accords and agreements.’

Similarly, another example outside the economic sphere which can be
cited is, in the current era of globalization, almost all the Indian languages
have been cornered to a position of helpless defense, because the shield is
lifted away from them and as English takes centre stage in all fields, they

' Rekha Saxena, "Treaty-Making Powers: A Case for 'Federalisation' and
‘Parliamentarisation,” Economic and Political Weekly January 6, 2007,




run the risk of being marginalized. How they are going to defend their own
territories and continue a meaningful existence is the question that we should
ponder in the near future. Whether positive or negative, the effect of
globalization on all languages is not uniform. It varies from language to
language. It is dependent on the status ascribed to that language. The effect
on the different domains of language use in a language is also different.
Some kinds of language use get more benefit from the processes of
globalization and industrialization, but other kinds of language use may
not benefit at all. Language use in the domain of mass media, for example,
is bound to benefit, but, as explained earlier, the language use in the area of
medium of instruction may be threatened by these developments.

The widespread arbitrariness evident in India indicates that there are
fundamental constitutional deficiencies - either in the conception of rights
as contained therein or the enabling mechanisms emanating from the
constitutive law? The post-1991 period has seen notable changes in India's
macroeconomic policies, with the result that the Indian economy today is
far more open and far more integrated with the global system than anytime
since the 1960s. External trade has been considerably liberalized. Import
substitution which was the centerpiece of the country's development strategy
has been substituted by export orientation. Industrial licensing system has
been abolished. The erstwhile limitations on foreign investment and capital
and technology flows have been erased.®

Globalization, however, is a complex process that is having a massive
impact on living standards across both the developed and developing
world. In general, the balance of evidence suggests that globalisation is
helping to reduce poverty and raise living standards. There is also, however,
evidence that globalization has deleterious consequences as well. For
example, in India, inter-regional inequality appears to have widened during
the globalization era, The challenge before India is in many ways unique. It
is a country rich in knowledge and the production of technology. Historically,
it has not, however, seen this knowledge as a commodity. In recent decades
this has changed somewhat, and India has rapidly increased its integration
with the global economy. Indeed the World Bank recently judged India to
be one of the world's 'fast globalisers'. Despite the large steps taken by
India recently, the rest of the world must recognize that India's democratic
tradition, and its history of diverse views, mean that the reforms will
continue to be implemented unevenly, and slowly. India will, however, get
there in the end.*

> "One Country, One Polity Constitution Seminar 1114, Los Angeies, November 21, 1999,
‘It Is Time For The People To Write Their Own Constitution,

» Impact of Globalization on Cities and City-Related Policies in India' Om Prakash
Mathur,

* 'Ingdian Federalism, Economic Reform and Globalization’, Nirvikar Singh, T.N.
Srinivasan, in UC Santa Cruz and Yale University Revised Draft May 20, 2002,
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The advent of globalisation presents a new series of challenges to the
administration. Activated by technological improvements, a new inter-
national relationship of our interests across issues and boundaries has
come into being. Trade and financial developmentis have tightened to mesh
of economic linkages across boundaries and regardless of preferences. The
new state of affairs just cannot be wished away but must be engaged with,
We should build up expertise to ensure that the interests of our country and
the people are not overwhelmed by the forces of globalization and that our
interests are properly served. We must evolve our foreign and domestic
policies to control our future and serve our interests better.

Excessive Deference to the Executive-The observed shift from
Activist to Active

"It is discernible that the strength of a judiciary is
praportionate to the weakness of the executive."?

The judiciary's strength has always shown the potential to withstand
the political tides. It is more than ironic that judicial activism really grew to
being an almost conscious activity of the Court in the post emergency period,
when there was an extremely weak government at the Centre.® On the other
hand, in periods of stronger government, the judiciary has played a more
restrained role. However, in recent times the judiciary could do more to
capitalize on political turmoil and coalition governments at the Centre o
bring judicial activism to the heights it had reached earlier.

Interfering in Functioning

The Court has periodically used doctrines like lifting the corporate
veil and an expansion of 'state’ for the perspective of fundamental rights to
interfere in the functioning of autonomous bodies. In very recent times, it
has done the very same things with private educational institutions and
even the BCCI(full form). This certainly depicts an activist disposition of
the Court, but it has also been deferring so much power to the Executive, in
the name of not interfering with the economic policy of liberalization’. In
the early phase of activism, the judiciary sought in numerous cases to take
over the management of certain companies, ordered CBI investigations, tried
to prevent corruption etc. However, in very similar circumstances in the
liberalized era the Court has taken markedly different positions. For
instance, in the case State of Karnataka v. Arun Kumar® the Karnataka High
Courthad ordered a CBI investigation into the circumstances under which

> Desai, Ashok H., and Muralidhar, S., "Public Interest Litigation: Potential and
Problems”, in Kirpal, B.N., Subramanium, Gepal and Ramachandran, Raju, ed., "Supreme
but not Infallible®, 2000, p. 162

* This was the Janata Party who came ta power and ruled till 1979

7 Azadi Bachao Andolan, (2003} § SCALE 287

f(2001) 1 SCC 210
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a power project had been approved in the state. However, the Supreme
Court chose to make short shrift of the elaborate high court judgment by
holding that, "...none of the 13 circumstances noticed by the high court can
be characterized as giving rise to any suspicion, much less the basis for
investigation by a criminal investigation agency."® In the past, in very similar
circumstances CBI investigations had been allowed. Similarly, the Supreme
Court dismissed the plea for an independent investigation into the
Government's decision to sell developed off shore gas and oil fields from
ONGC to ajoint private venture.' Thus, they have chosen instead to support
the Executive, by simply not interfering,

Disallowing Challenges to Economic Reforms

It will be seen that the Supreme Court has almost without exception
negated all challenges to any element of the economic reforms package of
the government when such challenges were based on specific violations of
law or evidence of corruption.”

In the much criticized case of BALCO Employees Union v. Union of India,”
the Supreme Court refused to accept the petition of B.L. Wadera on the
ground that he was not directly affected by the disinvestments of BALCO. ©
This was inspite of the fact that there existed sufficient grounds to show
that there was a contravention of existing laws and procedures. This
effectively means that the public cannot challenge by way of PIL the misuse
of the public exchequer, unless she/he was personally affected. It is
significant that these observations were made in a case involving a challenge
to an element of the so-called 'economic reforms' of the government. The
Court very emphatically stated,

"...public interest litigation was not meant to be a weapon to challenge the
financial or econontic decisions wiich had been taken by the government in exercise
of their administrative power... The decision to disinvest and the implemerntation

¢ (2001) 1 5CC 210 at p. 223

“ See Centre for Public Interest Litigation v. Union of India, {2000) 8 SCC 606; Vishal
Jeet v. Union of India, (1990) 3 SCC 318

1 1t js ironic to note that when locus standi was expanded, the Court took a completely
different line, claiming that the person approaching the Court need not have any interest
in the proceedings at all. He/she only needed to feel solidarity with the cause of the
people concerned. However, they should not be pursuing any personal motives.

2 (2002) 2 SCC 343. This decision is also in stark similarity to the decision taken in
Cogentrix case

% n this instance, the main petition had been filed by the Employees Union of the
Government who were challenging the disinvestment of BALCO on various grounds,
including arbitrary and non-transparent fixation of its reserve price. These were extremely
valid grounds as the challenge to sell off the PSU was based on completely non-
transparent and arbitrary valuation of the compaity conducted in less than a week by a
valuer of immovable property having no experience in the valuation of companies. The
Court refused to examine this challenge, stating that the valuation had been done by a
known method. See, Bhushan, Prashant, op. cit, p. 1771
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thereof is purely an administrative decision relating to the economic policy of the
state and challenge to the same at the instance of a busy body[emphasis added]
cannot fall within the parameters of public interest litigation."

When the validity of Enron was being challenged as violative of the
Electricity Supply Act while trying to set-up the Dhabol power plant,” the
Supreme Court refused to examine the challenge to the project itself on the
ground that they did not think it to be in public interest to go into the validity
of a project, which had been substantially set up against which several
previous challenges had been rejected by the courts. This was said despite
the fact that construction of Phase 2 of the project (which was more than
twice the size of phase 1) had not even commenced at the time, and that
none of the previous challenges to the project were on the based on the
grounds and materials on which this challenge was based "

In a starkly similar vein, in Delhi Science Forum v. Union of India®
wherein the petitioners had challenged the award of telecom licenses to
private companies on various grounds, including that one of the companies
HFCL, which had made the highest bids in nine circles had a very small net
worth which made it ineligible. The Court observed, while dismissing the
matter it had been evaluated by the tender evaluation committee and there
were no allegations of malafides against it. The challenges were repelled on
the ground that they amounted to challenging the economic policies of the
government which was not permissible.

Cases such as CPIL v. Union of India,” where the Supreme Courtactually
allowed challenges to purported implementation of the new economic
policy™ are indeed a rarity and an exception to the current trend. The
judiciary has decided to take. The judiciary has chosen to not to allow
questioning of the economic policy. Though these decisions may in some
way be technically correct, it is difficult not to get the feeling that they were
influenced by their own approval of the policies of liberalization,
privatization and globalization.” While a policy of non-interference is
definitely to be appreciated in certain circumstances, this stance is giving
the Executive a completely free hand to carry outliberalization irrespective
of its conformity to constitutional mandates. The current trend of cases’
cannot be referred to as judicial restraint being practiced by the Court.

Y CITO v, State of Maharashtra {2004) 3 JT 71; They rejected the claim that this would
be ruinous to the finances of the state electricity board and that there was adequate
circumstantial evidence of corruption in the sanction of the project.

» Bhushan, Prashant, op. cit., p. 1772

= AIR 1996 SC 1356

7 (2003) Supp 1 JT 515

" 1t was here that the government oil companies nationalized by acts of parliament
which specifically mandated the companies to remain government companies coutd not
be privatized without amending the acts and thus taking the approval of Parliament.
¥ Sea Bhushan, Prashant, op. cit.,, p. 1772
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Pro-Development Stances

The 1990's have been the decade where it has been said that the activism
of the Supreme Court has been concentrated on ifs involvement with protecting
the environment. The Supreme Court has béen particularly active especially
in those instances involving the urban environment or deforestation. Thus,
the Court has taken sweeping, bold steps to move polluting industries out of
Delhi.® However, it must be noted that in a humber of cases where the cause
of the environment was pitted against 'development projects' such as large
dams, or even hotels and housing colonies, the cause of the environment
gave way to the interest of such development. It is important to note that in
many cases, the legal soundness of the case was also evident from the fact
that some of the judges gave dissenting judgments or that the Court went
against the advice of its own expert committees.

This attitude showing the Court favouring 'development' over the rights
of oustees or the environment is most clearly evident in the manner in which
the court has sought to push the mega project called the 'interlinking of
rivers'.? Similarly in Narmada Bachao Andolan v. Union of India, 2 the majority
judges® still went on to approve the project and allowed it to go on without
any comprehensive environmental impact assessment that was necessary
even according to the government's own rules and notifications. There are
several passages in the majority judgment extolling the virtues of the
development brought in by large dams. This is exiremely ironic as the
Narmada Bachao Andolan had been disallowed from making any
submissions with regard to the advantages and disadvantages of big dams.
The judgment even goes on to gratuitously emphasize the myth that the
Bhakra dam was responsible for the Green Revolution in our country. They
also made disparaging remarks against Narmada Bachao Andolan being
an anti-development organization. In the recent judgmentin N.D. Jayal v.
Union of India,® the majority did not ensure compliance with the conditions

¥ Bhushan, Prashant, op. cit., p. 1772

2 This project had its origins in the President's speech in 2003. A claim was advanced
that the problems of floods and drought could be solved through the interlinking of
rivers. A short application was filed praying that the Court direct the government to
take up this project which the Court allowed by issuing notices to all the states and the
centre. Orders were passed which are now being treated as directions of the Court and
thus enforceable law. Onily the Union of India and the State of Tamil Nadu had filed
responses, and the Court presumed that all the other states were in approval, in spite of
the Union of India's submission that the project would cost the government Rs. 5, 60,
000/ - crore and would take 43 years to complete. The court stated that since this was
in national interest, funds could not be claimed as a constraint and the project should be
completed in 10 years. See Bhushan, Prashant, op. cit, p. 1773

2 (2000) 10 SCC 664

B Ingpite of a strong dissent by Justice Bharucha, which peinted out that the Sardar
Sarovar project was proceeding without a comprehensive environmental appraisal and
without even the necessary environmental impact studies having been done, a5 was
very evident from the documents of the government itself,

*(2003) 7 SCALE 54
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of environmental clearance of the project. In fact, the government's own
expert committee had come up with an elaborate report depicting a series of
violations of conditions on which environmental clearance had been granted.

Developmental Activism?

Where spaces exist in the Constitution, it is easy for activistjudges to
read rights in. However, even for activists it becomes extremely difficult to
accede to social demands requiring them to render constitutionafly invalid,
in the title of human rights or human violation, 'development’ projects that
violate the integrity of environment or the projects of economic liberalization
that elevate the rights of multinational enterprises over the human,
constitutional rights of the Indian citizens.” Hence this has led to a situation
wherein the Court may be passing a range of activist decisions on one hand,
but negating their effect when they have more pressing compulsions in the
form of development. This could in a way be described as activism, but
would one want to describe it so? However, it is all broadly referred to as
judicial activism and this slant becomes problematic because it fails to
differentiate between several meanings that could be attributed to judicial
activism.

It must be borne in mind that terms such as activism and restraint are
very subjective terms. There is no clear definition on what is activism (as
mentioned earlier). However, in order to determine the legitimacy in
decisions, it might be pertinent to utilize criteria that helps to differentiate
between the 'good' and the 'bad' in judicial activism. Although we may not
be able to agree on whether particular decisions are good or bad, we may be
able to agree on the criteria for making that evaluation and how it should be
used.® A very useful set of criteria is as follows:

* How closely does the ruling adhere to the constitutional text?;

*  History of the practice;

*  The extent to which the Court has imposed affirmative obligations
on the political branches; and

*  Consistency with precedent?

While per se these decisions might appear to fulfill the above criteria, a
closer look clearly depicts that it fails on most counts. The Court has at
several instances (some of which have been enumerated above) to conform
to the rights and duties faid down in the Constitution. On the second count,
it is admitted that they have set up some of these practices only a couple of

¥ Baxi, Upendra, "The Avatars of Indian Judicial Activism: Explorations in the
Geographies of [In]justice’, Verma, SK., and Kusum {ed.), "Fifty Years of the Supreme
Court", 2001, p. 169

* This is a concept that has been borrowed from the jurist Aurther Hellman, For more
details see, Hellman, Aurther D., op. cit.

7 Hellman, Aurther D., op. cit.
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decades past, but they still have deviated from the practice for no real
explicable reason. For instance, they relaxed the mles of locus standi in earlier
cases, but took a more restrictive stand in later cases.”® The Court has not
imposed much affirmative obligations on the political branches and has
maintained a relative amount of consistency with precedent. From this, it is
easy to conclude that this is 'activism' that is not sufficient.

This kind of decision-making can be better described (in terms
borrowed from Baxi) as judicial activity rather than judicial activism.? When
the court is 'active' it acts as a trustee of state regime, power and authority.
Therefore it defers to the executive and the legislature and shuns any
appearance of policy making, supports patriarchy and other forms of violent
social exclusion and promotes stability over change. However when a court
is 'activist, it holds judicial power in a fiduciary capacity for civil and
democratic rights of all peoples, especially the disadvantaged, dispossessed
and the deprived.” Baxi says that an activist disposition makes a judge
want to remedy the situation before them, but an activist ideclogy wants
them to systematically improve the state of affairs,

Straying from Commitment to the Masses

In a developing country, the legal process tends to intimidate the
litigant. A poor person who enters the legal stream, whether as a claimant,
a witness or a party, may well find the experience traumatic.” The early
phase of the working of the Supreme Court was marked by the distinct
absence of a huge portion of the population. Unaware or distrustful of the
Court processes, several claims were not even brought before the judiciary.
However, with social movements and the emergence of PIL, this was all to
change. The Supreme Court was to become the Court for the masses,
especially poor and illiterate litigants.

Judicial Activism in the area of human rights has been facilitated in
considerable measure by PIL. In fact, the guarantees of fundamenta! rights
and the assurances of directive principles, described as the 'conscience of
the Constitution',”? would have remained largely empty promises for the
majority of the illiterate and indigent citizens under adversarial proceedings.
The PIL has served as a conscious attempt to transform the promise they
offer into reality."™ This is exemplified by the active concern the Court

% 1t is admitted that there has been an aver-burdening on the Court in the form of PILs,
ut this is not an adequate means of dealing with the issue. Either proper rules relating
to locus standi should be put into place, or standard norms should be followed.

¥ Baxi, Upendra, op. cit,, p. 165 :

" Baxi, Upendra, op. cit., p. 165

. Desai, Ashok H., and Muralidhar, 5., op. cit.,, p. 162

2 Austin, Granville, "The Indian Constitution: Cornerstone of a Nation", Oxford
University Press, New Delhi, 1999, p. 30

3 Desai, Ashok H, and Muralidhar, 5, op. cit,, p. 159
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showed in the early phases of PIL in articulating the rights of detenues and
undertrials® including arbitrary arrests, custodial violence and extra-
judicial killings, conditions in prisons and other custodial institutions like
children's home, women's homes, mental asylums, encounter killings in
Punjab, and the rights of victims of crimes.” Even compensation was
provided for in certain instances. At a slightly later point of time, changes
inemployment law and laws of tenancy were also to prove reflective of the
Court's intention of upholding the Directive Principles of State Policy and
the Constitutional philosophy.* Thus, judicial activism in favour of the
weaker classes was promoted and became the constitutional culture. ¥ While
'special reasons' are bound to differ from judge to judge depending upon
his value system and social philosophy, it was a distinct trend that all laws
were sought to be interpreted keeping in view the word socialist in the
Preamble of the Constitution and the Directive Principles which echoed the
language of socialism.

This position was to change in a later period during the phase of economic
reforms, which seems to have coincided with an apparently decreased sensitivity
of the Court to the rights of the poor. This is evident from the attitude that the
Court has displayed towards slum dwellers, oustees and workmen.® Coming
ata phase, where there exists a tremendous amount of constitutional faith and
belief in the judiciary, precipitated by the initial judicial activism, people have
great expectations which the judiciary may not always be able to fulfill. *

Originally, when PIL emerged locus standi was relaxed for the sake of
those people who would otherwise not be able to approach the Court. Now
some PILs are being admitted against these very people. One of the starkest
examples is that a PIL was admitted to prevent begging, almost reducing
poverty to a crime.®® Similarly, when polluting industries were being shut

¥ Hussainara Khatoon v. State of Bihar, (1950) 1 SCC 81 and D. K. Basu v. State of
Waest Bengal, (1997} 1 SCC 416

% This is fust a small selection of cases on Human Rights, but aptly characterizes the
extent of the rights laid down by the Courts. However, it is by no means exhaustive, as
there are a plethora of decisions of the Court in the last few decades.

*# For example, all termination was held to be retrenchment, giving workmen a right to
compensation of their services being terminated. Similarly, the law of landlord and
tenant was interpreted in favour of the tenants on the ground of Rule of Law.

¥ Das, Gobind, op. cit, pp. 25-26

* Bhushan, Prashant, op. cit, p. 1773

¥ Baxi, Upendra, op cit, p. 136

* The Delhi High Court order to clear the capital of beggars is a clear example of
completely ignoring destitute people and the problems they face. it has not been
uncommon in the past for vagrancy to be a crime and beggars to be shifted out of cities
to 'clean' them up.

The PIL flied before the Court described beggars and the homeless as the 'ugly face of
the nation's capital' See Gopalakrishnan, Amulya, "Poverty as a Crime", Frontline,
November 9th-22nd, 2002, htip://www.frontlineonnet.com/f11923/stories/
20021122004703000.hitm

The Kerala High Court had also passed similar orders in Kerala Leprosy Patients
Organisation Committee v, State of Kerala, AIR 1992 Ker 344.
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down, the workmen were not even heard. Earlier, the workmen were always
given at least a hearing. Previously, the court had been particularly
supportive of the rights of workers in companies that were being wound
up, allowing challenges to the sale of a plant by the management and had
even disallowed the sale as it drastically affected workers rights.*' Similarly,
in regard to big developmental projects, the oustees and displaced persons
are not even consulted

Itis acknowledged that the entire process of PIL has faced a great deal
of opposition over the last decade. It has been suggested that when courts
become engaged in social legislation, almost inevitably voters, legislators,
and other elected officials will conclude that the activities of judges should
be closely monitored. There has even been a move to restrict and regulate
the filing of PILs [discussed eatlier]. However, at the end of the day, it must
be borne in mind that while it might not be possible for the Courts to right
every wrong, irrespective of how genuine it might be, it is still important for
them fo play a truly activist role in frying to reform the social scenario, at
least through the creation of rights. They might not be able to exercise any
control over implementation as that is completely out of the purview of
their jurisdiction, but they can certainly continue to articulate and sanctify
the rights envisaged in our Constitution.

Any judiciary can become strong only when people repose faith in it.
For the judiciary and its actions, whether activist or restraintivist, to obtain
legitimacy the people must necessarily derive faith from such institution or
actions. Thus, while validity might be a legal concept, legitimacy is very
much a sociological one. The legitimacy of a court is built on a feeling among
the people that the decisions of such a court are principled, objective and
just and, therefore, a constitutional court has to strive to sustain its own
social legitimacy and accountability through a concern for the poor,
disadvantaged and powerless minorities.**

The legitimacy of the Indian judiciary had its origins in the increasing
pluralisation of the Indian polity, the need for a counter-majoritarian check
on democracy and the relative erosion of the high profile political leadership
that prevailed before independence.” As thejudiciary grew more powerful,
so did its legitimacy with the peaple. In the 1970's and 1980's, the higher
judiciary had created a new jurisprudence which had worked to develop
and strengthen the rights of the poor and disadvantaged and also maintain
a balance between law and equity.

it Fertilizer Corporation Kangar Union v. Union of India, {1981) 2 5CR 52; National
Textile Workers Union v. R. R. Ramakrishnan, {1983} 1 SCR 922

2 Wallace, J. Clifford, op. cit.

# Sathe, S.P., op. cit., pp. 22-24

H Sathe, 5P, op. cit.. p. 6
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Conclusion-Reaffirming Faith

For the ordinary citizen the changed outlook and values displayed by
the judiciary in recent times is a matter of serious concern and it has to be
borne in mind that the casual nonchalance with which India is being pushed
to a course will have unparalleled and unprecedented, financial, social
and environmental consequences. Economic globalization seeks to make
the world safer for the foreign investor and hence this world, more than any
other, requires the state to step up for the protection of civil and democratic
human rights. This onus falls more on the judiciary than any of the other
institutions of the state, making it vital for it to play an activist role.*

This activist role will have to be a vibrant and dynamic one. They will
be required to attract as well as admonish social petitioners. Hence neither
activism nor restraint can be sought in absolutes, but more in the form of
gradations of the two.

As the guardian of the Constitution, the Court is needed to reclaim its
old role and continue along the path of activism that it tread so willingly in
the past. Itis acknowledged that this aggravated state of affairs described is
largely subjective, just like the concept of judicial activism is. It is not
uncommon for several critiques to arise in one era, because people find the
legislatures more congenial to their political preferences than the courts
only to swing around at a later point of time when the winds of opposing
political influences blow. A judicial doctrine that waxes and wanes with
the political tides is unworthy of the name 'philosophy.' Itis nothing more
than a rationalization of a willingness to use whatever means are expedient
to reach one's preferred results. Regardless of one's political or social view,
one should reject such a judicial approach.*®

It is true that globalization, liberalization and privatization are here to
stay, but the Court is still the guardian of a constitution that proclaims a
welfare state and the socialist philosophy. The onset of economic reforms
does not detract from this duty. The mechanism of PIL was put into place
for the disadvantaged and downtrodden and should not be abused. There
is a need to foster judicial respect. While the judiciary is need to play an
activist and not merely an active role, it should delineate the limit of activism
to ensure respect for the other organs in the system of checks and balances.
Judicial activism does not mean governance by the judiciary. Itis a counter-
majoritarin decision on democracy. It must function within the limits of
constitutional democracy.

Thus, a reopening of constitutional spaces is a crying need and this
needs judicial activism in its truest sense. In the midst of rapid liberalization
and development the judiciary can make efforts to promote sustainable

* Baxi, Upendra, op. cit,, p. 159
¥ Wallace, ]. Clitford, op. cit.
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development which will take into account various competing factors, rather
than purely economic development. No longer can the process of
development be viewed a dichotomy of black and white. It is the task of the
judiciary to find the shades of grey that will promote the economic
development of our country, while still driving it to achieving the status of
an ideal welfare state in tune with constitutional ideals enshrined in Art.38
which reads:

“the state siall strive to promote the welfare of the people by
securing and protecting as effectively as it may a social order
in which justice, social, economic and political, shall inform
all the institutions of national life".




Impact of Globalization on the
Vulnerable Groups

Aruna (Limaye) Sharma

For the purpose of analyzing the impact of globalization on the
vulnerable, it is important to understand the two terms i.e. globalization
and vulnerable groups. This essay is focusing on analyzing the visible and
invisible impact of globalization on vulnerable groups in India. The essay
highlights the issue whether the adverse impact on the vulnerable groups
is an outcome of globalization regime or is it more an impact of the failure
within the country to invest in improving capacity and capability of the
vulnerable groups so that they can actively participate and make informed
choices to take advantage of globalization.

The positive impact of globalization is India being visualized as a
threat due to its army of skilled professionals (Prestowitz 2005 and Friedman
2005).Thus it is a case of skilled large population becoming an asset. 35% of
India's population is under the age of fifteen. The global profile of India is
one of rising economic and political power (Nayar and Paul 2003} with
young population but, on the other hand, India has challenge to ensure
basics like food security, primary education, health care and sustainable
livelihood to more than one-forth of its population. India's citizens are poor
and impoverished. 104.6 billion in 2006 (16.9 per cent of the world
population) has 26 per cent of its people below the national poverty line.
(Poverty estimates). At macro level 26% do need clarity, but at cutting edge
the need to ensure that the most vulnerable are not missed out. The actual
list in any village have many discrepancies and it is sad that widow,
orphans, elderly persons with no one to support, disabled do get left out
from the list and thus become out of focus. A lopsided growth rate is not
what is committed in our constitution, where equity of opportunity is
reiterated in both fundamental rights and directive principles of state policy.
Globalization is not just a process "integrating economy", but it alse
integrates issues related to competence, technology and governance. In a
globalize world, as technology becomes its main motor, knowledge assumes
a powerful role in production, making its possession essential for nations.
Thus, the challenge is to increase the knowledge base i.e. skilled and
trained manpower to compete the new markets.

Tournal of the National Human Rights Comttision Vol. 6 2007, 37-44
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When we define vulnerable groups, the common factor among such
groups is that they are those who are unskilled, malnourished, illiterate
and poor. They are not equipped to encase the opportunities triggered by
globalization. Thus, either they miss the bus or perpetuate the vulnerability.
Thus, when we analyze the impact of globalization on vulnerable groups,
it is assessment of not only those who are currently poor but also those who
are likely to be poor in the future (Chaudhuri 1994, 2000, Chaudhuri, Jalan
and Suryahadi 2002). The focus.of vulnerability assessment thus should be
on following three groups in context of our country.

(i) those who are currently poor and permanently poor (dalits, tribals
and poorest of poor) '

(i) those who are likely to become poor in future due to lack of skills
to compete for opportunities thrown by globalization. (Children
who are missing formal education, malnourished and those who
are in poverty trap).

(ili) thase who are likely to became poor due ta false and high
aspirations from globalization (instances of heavy indebtedness
of farmers),

(iv) those who are reaping benefits today will miss out due to failure
of India to come up with their own 'brand’.

[ndia's year-to-year growth rate could well hit double figures at some
point in 2007, and the country may even grow faster than China. Today,
GDP grew by 9.2% and average annual pace is more than 8%, compared
with around 6% in the 1980s and 1990s, and measly 3.5% during the three
decades before 1980. The government's eleventh five-year plan 2008-2012
has an ambitious target of 9% average annual growth. Indians are rightly
proud of the huge global success of firms such as INFOSYS and that of Tata
Steel's 5.8 billion pounds acquisition of Britain's Corus. However, on the
other hand, itis a fact that more than 60% of India's labour force is engaged
in low productivity activities like farming, subsistence agriculture, wage
employment and seasonal employment. The biggest obstacle is lack of
infrastructure, poor quality of public services and not so effective delivery
system. World Bank in its report stated, "when systems are failing, it is not
enough to fix the pipes, one needs to fix the institutions that fix the pipes".

While globalization creates enormous potential for economic
advancement, it also creates new vulnerabilities and insecurities. The
massive problem of continuing absolute poverty and rising inequalities in
India arises out of a basic asymmetry between growth of the national product
and the source income of the majority of India's population (Sinha, Aseema
2003) The share of manufacturing and service sector show an increase
which is a positive trend, but the percentage of labour force in agriculture,
informal and unorganized sector continues to show increasing trend. This
makes the advantages of high GDP lopsided. The employment in organized
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sector has "declined significantly" (Srinivasan and Tendulkar 2003). This
scenario is potential for perpetuating the vulnerability and poverty.

India is visualized, becoming a competitor to most developed countries by
2020, but it can be realized not by just having a consistent high growth rate
but focused public policies to build capacity of the vulnerable. The first
vulnerable group is those who are poor and constituted majority from
discriminated class like dalits, tribals and disabled. Effectiveness of targeted
interventions toward these groups depends upon both design and
implementation. The approach to reducing poverty over the past half a
century has evolved in response to a variety of experiences and deepening
of understanding of complexity of development process itself. Village is the
basic unit for development. It is, therefore, imperative that to enable 'life
with human dignity' is made a reality. The focus of implementing agencies
is to make the vulnerable groups access the various targeted intervention
for them. It is equally important to ensure that the amenities are available.
Government, through its various schemes and agencies, create a platform
to translate the resources to the beneficiaries. How effective is this platform?
The reduction in poverty is not showing the decline to the desired levels.
The NFHS-3 report states that 28% of rural population is in the lowest
wealth quintile. India is targeting to become super power in coming two to
three decades, and inbuilt advantage is having young population. However,
the real challenge is the young population, whether it is malnourished,
illiterate and unskilled or educated, healthy and skilled. The need of the
day is, therefore, to converge all the resources that are available at the cutting
edge i.e. the district. The challenge is for the government, NGOs, corporate
sector, thinkers, and philanthropists to intervene to improve the management
of execution by in building the system of converging these available
resources.

The vulnerable i.e. the poor, small and marginal farmers, labourer in
informal and unorganized sector are not equipped because of lack of
education, continued existence at subsistence levels and access to even
basic needs. Thus, they are not participant in the growth process. Much can
be argued that the increase in GDP would make sufficient resources
available to improve infrastructure and opportunities for vulnerable. This
argument is based on assumption that the continued 26% of population
below poverty line and increased employment percentage in unorganized
sector is more because of lack of financial resources. However, the truth lies
elsewhere. India on date is providing not less than 1,200 crores to each
district for developing infrastructure and also ensuring improvement in
quality of life by providing food security, health care and education. Plethora
of schemes is targeting to improve skills and entrepreneurship so as to
increase sustainable livelihood opportunities. Thus, the problem is more of
improving the management of these available resources than arguing on
trickle down impact of increase in GDP.
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The question of impact of globalization on vulnerable groups can be
better addressed if we analyze the mechanisms and linkages between the
rising growth rates on the conditions of volnerable populations. India
adopted planned economy and interventions through line departments to
assist vulnerable to move into better income areas and sectors. The study of
inter state impact of growth rate itself show the discrepancy. The percentage
of rural poor has increased in the vulnerable states like Bihar, UP, MP, West
Bengal, Orissa and Assam, and Ravallion and Chaudhuri (1997) have
analyzed that "India's economic growth has not been occurring in states
where it would have the most impact on poverty nationally. Growth has
concentrated in states like Gujarat, Maharastra, Rajasthan, Tamil Nadu |
and Karnataka (Ahluwalia 2000, 2002; Bhattacharya and S. Sakthivel 2004;
Shetty 2003). This reiterates the argument that the impact on vulnerable
groups is more because of failure in improving the capabilities of these
states to participate in the process of globalization than the increase in
poverty as a derivative of the globalization process. Negative impact of
globalization is aggravated due to failure of execution of basic programs of
the government. The issue is therefore to improve the management to ensure
access to the 1200 crores, which is available in the district per annum to the
vulnerable groups.

The second category is of those children (the future of India) who will
miss opportunity due to delay in execution of compulsory education, food
security, health care and immunization program. NFHS-3 has surveyed
that only 83% of primary school children attend school. Thus “there is still
a major 17% left out who are potential vulnerable who will fail to participate
in the process of globalization. Similarly, the Infant Mortality Rate (IMR)
continues to be 57 deaths before the age of one per 1000 births, reflecting on
the insufficient mechanism for delivery of health care. The children who
are born and survive are also neglected as only 44% of children are fully
vaccinated for six major childhood illness. The graph of improvement from
NFHS-1 and NFHS-2 is not something to indicate that necessary steps have
been taken to improve the management of execution, even though sufficient
quantities of vaccines are available, The nutritional status among children
as highlighted by NFHS-3 is almost half of children under age of five who
are stunted, and 20% are wasted. Thus this category, which have to face the
future challenges of global competition, is the victim of poor management
and delivery systein failure of the development programs. The impact on
these vulnerable children because of globalization will be more a case of
missing opportunity. Arguments holding globalization responsible for the
impact on vulnerable is more inclusive when one looks at the middie classes
in India. It is at the same time more exclusive in nature when one looks at
the lower classes in society. Globalization has created a situation where it
has become more the rule than the exception that production is separated
from the markets, and labour front capital. On one hand India boasts of the
skilled manpower on par with the werld's best in terms of technology,
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medical tourism, software companies and IT sector. We also have high
standard educational institutions producing the best manpower. But on
the other hand, we are not able to provide even basic primary education to
100% children in age group of 6 to 14, the IMR and MMR continues to be
high and we still have a high percentage of malnutrition. It is not
globalization which is responsible for this dichotomy but failure of our
management of these programs.

The third category is of new vulnerable groups; deep recession in the
power loom sector in Tamil Nadu, shift from product patenting to process
patenting, a crisis in the edible oil industry after the slashing of import
tariffs, collapse in coffee prices and farmer suicides in Kerala, Andhra
Pradesh and Maharastra. Bankruptcy among the cotton farmers and farmers
in Andhra Pradesh and Maharastra is leading to an increase in farmers
suicides (Sainath 2002), the displacement of traditional fishing by
commercial shrimp farmers in Kerala and Orissa are the illustration of ill
informed choices made by the individuals. The false presumptions of
productivity, external factors of WTQ regime, and shift to commercial crops
without sufficient forward and backward linkages, all have led to new
category of vulnerable groups. The absence of regulatory system in terms of
cheap loans, adequate technical knowledge, non-listing of risk factors, and
deterioration of infrastructure has resulted in these vulnerable groups
resarting to suicide.

The solution argued is more by advocating either for India to leave the
WTO or protection from competition from imports as well as foreign
takeovers. i.e. protection for inefficiency in terms of high cost of manufacture,
poor quality of products and low productivity. The argument to impose
protectionist duties on milk powder and garments produced in other Third
World countries and the demand for deregulation of the labour market to
face the increased competition resulting from trade liberalization is again
an attempt to not accept the real problem of improving the technology and
skills among the labour but perpetuating the inefficiency. The exports do
face stiff competition from cheaper and/or better quality products from
countries like Taiwan, China and South Korea with considerably higher
labour standards than India. The interventions in India have, therefore, to
be for better labour standards than making of case of continuing to depend
the advantage in competition on cheap labour. It is unfortunate that whether
it is I'T sector or pharmaceuticals, the focus is more of improving the skill
levels of Indians and no efforts to develop a brand name. The danger is
falling in the trap of history repeating itself (Chitnis Shekhar june 2005).
When East India Company came in India 500 years ago, large ships were
allowed western exploration and direct access to the best products and
labour of the East. Traders bought the best of Indian products at premium
(thus more income to middle class) but sold them under their own brands.
In turn the traders did set up modern system of distribution, education and
communication. Are we falling in the same trap? In spite of globalization
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today, cotton and tea equals software services and BPO, East India Company
can draw parallel to multi national brands and companies and the
communication to that of IT infrastructure. The focus on branding is still
taking back seat. The small scale industries have been captivated by Chinese
goods and retail small shops by the malls and organized sale points. We
have only 20 year of window of opportunity, and next opportunity may be
500 years away, can we take this challenge?

The vulnerable groups identified and special interventions listed for
them in the eleventh plan are to be targeted to improve their capability and
equip them to take up the competition than resorting to protective policies.
Globalization does give opportunity to the best and thus skilled manpower,
research, efficiency; infrastructure will decide the impact on the vulnerable
groups. Failure to focus on the same will relapse these vulnerable groups
into vicious cycle. The adverse impact on the vulnerable groups is more of
a failure to invest in developing their capability than an outcome of
globalization. The challenge is therefore to converge the available resources
and effectively manage the delivery system targeting to enhance the living
conditions, exposure and opportunities of the vulnerable groups.
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Globalization, Human Rights
“and the Courts - The Indian
Experience

Dr. K.N. Chandrasekharan Pillai*

Generally speaking, globalization refers to a process by which the
Earth is considered to be one single unit where social and economic
interactions among the people are based on interdependence. World
becomes a society with global values. It involves flow of information, capital
and goods. Different societies with different value systems confront each
other. These are efforts made by each to have integration. But they are not
successful. Notwithstanding the failure the efforts continue unabated and
the conflicts also continue. The conflicts could be located in areas
wherefrom the sovereign states have been constrained to withdraw. This
situation has created a division of opinion with reference to globalization.
While one side argues that globalization brought with it prosperity and
quality of human life the other side argues that globalization has resulted
in denial of human rights.

The emergence of globalization is the result of serious efforts made by
liberal western countries to bring the whole world under one market-oriented
economic order. The multinational corporations having their head offices
in various western capitalist countries have become power centers replacing
the sovereign governments. The states leave a vacuum in this respect in the
matter of protection of human rights. This situation has been gradually
brought forth by a continuous process of creating inter-dependence among
the various states and multinational entities like World Bank and
[nternational Monetary Fund etc. No country in the world could successfully
resist the tempo of creation of interdependence resulting in globalization.

[t may not be correct to argue that globalization has brought forth only
chaos. Ithas on the contrary made itself successful inimproving the quality
of human life socially economically and culturally. But it cannot be denied
that globalization ruined the national structures evolved for the protection
of human rights. This is because the citizens are now required to approach
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authority structures other than their own sovereigns. In such a situation
every developing country is required to be watchful before globalization of
its economy is permitted. India is in such a situation wherein if has to
permit globalization by a slow and steady process failing which it may
experience the adverse impact of globalization on a large scale.

Developments preceding globalization of Indian economy will show
that it was in the wake of external repayments liability crisis in 1991 that
the Indian government took a turn towards globalization. Import licensing
was abolished; tariffs on imports were removed. India started favoring FDI.
Foreign investment by Indian companies was encouraged. Capital market
Reform was effected by setting up of Securities and Exchange Board of India.
Monopolies by public sector undertakings was not encouraged; on the
contrary the economy started encouraging competition. In sum, competitive
market solution to economic issues was being tried. This situation has
resulied in the reduction in the governmental role in economic management.
India has had an impeccable record of human rights protection in terms of
its constitution and practice. Naturally the limited role now being played
by the governmental agencies makes India to experience the stress arising
out of the vacuum.

The UDHR defines in its preamble "a common standard of achievements
for all peoples and nations, to the end that every individual and every organ of
society shall strive.... to promote respect for these rights and freedoms". These
words underline the importance of the UDHR for non-state actors as well. In
this situation it is the rule of survival of the fittest, which has sway. The week
and the meek can assert their rights only if the state authorities help them. But
as discussed, they can hardly pay heed to this obligation in the changed
circumstances. There is therefore tension in the Indian context giving rise to a
debate with regard to the role of courts. This is quite frequently reflected in the
judgment of the Supreme Court.

Recently in State of UP v. Jeet S. Bisht' conflicting opinions were
expressed indicating the tension experienced by the state agencies in the
context of globalization. The question was whether it was proper for the
judiciary to issue directions to government for setting up consumer court in
the State of U.P. Justice Markandey Katju opined that the judiciary is not
entitled to issue such directions.

He asserted thus: -

"Thus the above decision (Deok Nandan Aggarwal, 1992
Supp (1) SCC 323) clearly lays down that in the garb of
affirmative action or judicial activism this court cannot
amend the law as that would be a naked usurpation of
legislative power. This court must exercise judicial
restraint in this connection”,

1 (2007) 6 SCC (Cri) 586
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We regret to say that the directions are really an encroachment into the
legislative and executive domain. Whether there should be one state
consumer forum or five more state consumer forum is entirely for the
legislature and executive to decide.............

We are constrained to make these observations because in recent years
it has been noticed that the judiciary has not been exercising self-restraint
and has been very frequently encroaching into the legislative or executive
domain. We should do introspection and self criticism in this connection",

These observations invited a sharp reaction from Justice 5.B. Sinha
who said thus:

"With the advent of globalization, we are witnessing a
shift from formalism to a value-laden approach to
decimation of law as purely an autonomous discipline
{with the emergence of cross-cutting realms such as law
and Economics, Law and Philosophy, law and Society,
IPR et al) we see that laws embody a goal which may
have its provenance in the sciences other than law as
well. It is no more the blank letter in the law which guides
the interpretation but the goal which is embodied by the
particular body of law, which may be termed as the
rationality of law"?,

The trend shown by Justice Katju in the above case has been the
consistent position of the Supreme Court. In R.K. Garg v. Union of India?,
questioning the validity of Bearer bonds, the court observed: -

"There may be crudities and inequities in complicated
experimental economic legislation but on that account
alone it cannot be struck down as invalid".

It disowned interpretation of import policy in Liberty Oil Mills v. UOI®
on the plea that it has no competence to do so. It declared: "Obviously
courts do not possess the expertise and are consequently incompetent to
pass judgment on the appropriateness or adequacy of a particular import
policy" ‘

In Balco Employees Union v. Union of India®, thé court okayed
disinvestments resorted to by the government and said:

"In matters relating to economic issues, the government has, while
taking a decision, right to trial and error as long as both trial and error are
bona fide and within limits of authority".

t Ibid 607-609
3 Ibid 616-617
1+ (1981) 4 5CC 675
5 (1984) 3 SCC 465
¢ {2002) 2 SCC 333
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In Dhampur Sugar (Kashipur) Ltd. v, Uttaranchal” the court ckayed the
orders passed by the State Government giving effect to a change in the policy
of giving license to an industry which was under the earlier law rejected.
The Supreme Court took the position that the court does not have any
jurisdiction to decide the desirability of changing a policy by the executive
and the legislature.

This attitude of non-interference with the executive or legislative act
even if it runs contrary to the human rights seems to be a fall out of the
globalization syndrome to which India along with other developing nations
came to be trapped. Itis however heartening to note that there is still an
urge to intervene in such matters from a section of the judiciary by way of
advancing arguments enabling the judiciary to assert power and fill the
gap left by the state machinery.

The debate in Siate of UP v. Jeet S. Bish#® is referred to the CJI for reference
to a larger bench. It is hoped that our judiciary may be willing to fill the gap
left by the absence of sovereign state. So far so good.

7 (2007) 8 SCC 418
¥ {2007) 6 SCC (Cri.) 586




1. Recommendations of NHRC on
handling cases related to Missing Children

INTRODUCTION

The briital killing of several innocent children in Nithari village of
Noida district in Uttar Pradesh shook the nation’s conscience, It sparked
off nationwide indignation on the abuse to which the victims were subjected
and gross violations of their human rights. In order to putan end to gross
violations of rights of children and also to prevent more lives from being
lost in similar crimes, the National Human Rights Commission constituted
a Committee on February 12, 2007 headed by Shri P.C. Sharma, Member,
NHRC to look into the issue of missing children in depth. The Committee
was asked to examine the problem of missing children and bring this issue
to the forefront as a National Priority. The Commission felt that missing
children remained a neglected, low-priority intervention area for everyone
other than those who have lost their children. The Committee was also
asked to evolve simple and practical guidelines so that the Commission
could erme up with appropriate recommendations.

The Committee held wide ranging consultations with various
stakeholders in Government, including the Ministry of Home Affairs,
Ministry of Women & Child Development, Ministry of Labour, Ministry of
Socia} Welfare, Delhi Government, Delhi Police, National Crime Records
Bureau, UNICEFT and leading NGOs in India werking in this field and also
experts having in-depth knowledge of the subject.

After carrying out intensive consultations, the NHRC Committee came
out with the following recommendations which were approved by the
Commission: :

Recommendations

The NHRC Committee after interacting with the stakeholders has
proposed the following recommendations/suggestions to contain the
problem of missing children:

1.  PRIORTY ISSUE: [rrefutably, the problem of ‘Missing Children' is a
grave matfer which is also a human rights issue. It is acknowledged that it

Tournal of the National Human Rights Commision Vol. 6 2007, 49-56
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has not been received the attention it deserves from the government and
society at large. Therefore, this issue needs to be made a "priority issue" by
all stakeholders, especially the law enforcement agencies: The Directors
General of Police of States should take appropriate steps‘to issue police
orders/circulars/standing instructions etc., sensitize all officers in this
regard and also make them accountable.

2.  MISSING PERSONS SQUAD/DESK IN POLICE STATIONS: The
Committee recommends that every Police Station across the country should
have Special Squad/Missing Persons Desk to trace missing children. This
Squad/Desk should have a Registering Officer who should be made
responsible of registering complaints of missing children. He/she should
maintain complete records of efforts made by them to trace missing children
as well as by the Special Squad. The Registering Officer should also write
incident reports and keep them on record in Station Diary/ case diary, as
the case may be. In addition to this, the Registering Officer should also
work as an Enquiry Officer whereby he/she should be made responsible
for following up the entire procedure of tracing/ tracking the misting child.
The JAPU (Juvenile Aid police Unit) can, if required, be utilized for
addressing the issue of missing children, even though the children who are
missing can never be labeled as juveniles, but are, in fact, children in need
of care and attention. The functoning of this unit/squad should be regularly
monitored/ reviewed by Senior Officers and wherever necessary timely
instructions and assistance should be provided to the Registering-cum-
Enquiry Officer.

3. COURT DIRECTIVES: There is a need to reiterate the implemeptation
of the Supreme Court Guidelines given on 14/11/2002 in Writ Petition
(Cri.) No 610 of 1996 filed by Horilal Vs. Commissioner of Police, Delhi &
Ors. in all police stations across the country. This would entail prompt
and effective steps for tracing missing children.

As per the directions given by the Delhi High Court, a Cell relatmg to
missing persons/ children was set up in the Central Bureau of Investigation
(CBI). This Cell has been functioning ever since but due to lack of adequate
resources, desired results could not be achieved. Since the CBl is a Central
investigating agency having powers and jurisdiction to take up cases of
inter-state and international ramifications, it would be desirable to
strengthen this Cell to enhance its capacity to coordinate and investigate
criminal cases relating to missing children and persons.

4. ROLE OF DISTRICT ADMINISTRATION : The legls]ahon enjoins
upon the district ad ministration in the country to get places where children
are employed, periodically inspected. The Committee notices with deep
anguish thatin this task the district administration all over the country has
failed. This is evident from the fact that even today, the number of children’_
found engaged as domestic help and bonded /child labour is enormous.
Again, it is a matter of concern that in the identified cases of child labour
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and bonded labour in which prosecutions are launched against the employer
the conviction rate is not even 1 per cent which obviously has resulted due
to lack of supervision. Such an apathy towards this vital issue has to be
curbed in favour of a proactive approach. The Committee urges the
authorities concerned to hold district administration accountable for
dereliction in discharging this responsibility.

The Committee is of the opinion that this exercise of regular
inspections, if undertaken with all earnest, will ensure linking back a large
number of children missing from their homes.

5. MANDATORY REPORTING : The State Police Headquarters should
evolve a system of mandatory reporting whereby all incidents of missing
children acfoss the country should be reported to the newly constituted
National Commission for Protection of Child Rights (NCPCR) within 24
hours of occurrence. Failure to report promptly would give rise to the
presumption that there was an attempt to suppress the incident. The
reporting should be done promptly and the procedure could be the same as
is being followed by the concerned authorities for reporting custodial death
cases to' the NHRC.

6. INVOLVING PANCHAYAT RAJ INSTITUTIONS (PRIs) ETC : In
order to make the investigative procedures concerning missing children
more transparent and user-friendly, it would be preferable for the police
investigating team to involve the community at large, such as representatives
of Panchayati Raj Institutions / Municipal Committees/ Neighbourhood
Committees/Resident Welfare Associations, etc, in addition to existing help
lines. This will enable the community to get fully involved along with the
police in tracing missing children. The Directors-General of Police should
seriously consider taking full advantage of these agencies in the task of not
only investigating crimes relating to children but also in tracking down
missing children. The role of Panchayats and such bodies should be
extended to:

*  Prompt reporting of missing children;
*  Prompt dissemination of intelligence, if any, to the law enforcement

agencies;

* Rendering assistance to law enforcement agencies for tracing
children;

* Provide timely feed-back to the law enforcement agencies about
the return of the child..

Y
7. INVOLVING NGO's: In places where vulnerable groups of children

are found in large numbers, there is need for enforcement agencies to evolve
some kind of a mechanism in partnership with non-governmental
organizations and social workers, whereby apart from rendering counseling
to them, awareness raising activities are also carried out. This would not
only instill confidence in them but also strengthen them and give them
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special protection so that they are in no way lured by external agencies/
factors. This initiative could be taken by the Missing Children Squad/Cellin
the Disiricts. The DGPs need to ensure action on this initiative.

8. NATIONAL DATABASE AND MONITORING : NCRB should

establish a National Tracking System that would encompass the grass-root.
level in locating and tracing missing children. There should be prompt

reporting of not only missing: children cases, but also of return/rescue/

recovery. Allinstances where children are rescued from places of exploitation

including places of sexual exploitation and also exploitative labour, should

be dovetailed into the NCRB data base. The database should be updated on

a regular and systematic basis. This also involves revising the reporting

format with respect to the rescue and recovery of persons whe have been

trafficked. The Director NCRB should liaise with the Project Coordinator,

Anti Human Trafficking UNODC, New Delhi and workout the format as the
UNODC is working in the field of empowering law enforcement agencies

and developing appropriate projects etc. with respect to Ant1 Human

Trafficking and related issues. This could be made effective through web-

based and other intra and inter State networking linkages. The information

that is gathered ought to be appropriately disseminated. Itis suggested that

the NCRB evolve one-page useful position papers that has information with

regard to various crimes, including the relevant statistics. This could be

useful and accessible tool for different agencies that are dealing with a

particular problem. For example, relevant information relating to missing

children, if itis putin a page or two will be far more accessible and readable

for all stakeholders than information complied as part of a voluminous report
prepared by the NCRB.

9.  SCRB/DCRB : There is an urgent need to revive State/District Crime
Records Bureax. The database on missing persons, their return and the
processes involved should be properly documented. The State Missing
Person's Bureax (MPB), needs to be revamped, made functional’ and
strengthened. The officers should be well trained and knowledgeable to
address the issues in an analytical manner and from the perspective of Human
Rights. The SCRB and the MPB should have proper liaison between them, so
that the database of SCRB and NCRB are dovetailed to the functioning of
MPB and the Special cell/ squad to be set up in the Police Stations. The MPB
data should be specifically updated with the data of rescued children from
trafficking crimes.

10. HELPLINE : There is a need to establish a Child Helpline through
NGOs/PRIs/ other agencies with adequate support fram Government in ail
the districts. The Department of Women & Child Development, Govt. of India,
may take the initiative to set up such a national network.

11. OUTSOURCING PRELIMINARY INQUIRY TO NGOs : The NHRC:
Committee came to know about several instances where NGOs are actively
functional, delivering the best results, in tracing missing children and also
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documenting them. Such efforts and initiatives have supplemented the work
of the law enforcement agencies. The synergy of police and NGOs can be of
immense help in addressing this issue and in providing tfremendous support
to the police agencies who are preoccupied with several other tasks, especially
in those places where the police station strength is very poor. Therefore,
Preliminary Inquiry into missing persons could be outsourced to NGOs, who
are willing to undertake this task. MHA may issue appropriate guidelines to
the States in this regard. Each State can identify a few such NGOs and notify
them if required. As of today nothing stops NGOs from causing such inquiries
and many are already doing this work. Therefore, the best option, in the
given situation, is to develop synergy between the law enforcement agencies
and the NGOs and institutionalize this partnership.

12. COGNIZABILITY OF THE EVIDENCE : As of now the issue of
missing children is not a cognizable offence and the very fact of missing of
a child does not convey occurrence of a crime. However, some States like
Andhra Pradesh, Tamil Nadu allow police to register FIRs and take up
investigation. In order to facilitate proper enquiry/investigation, it is
advisable that an FIR is registered by the police with respect to the issue of
missing children. However, experience shows that in many cases a child
may not have gone missing and the panic reaction of the parents or wards
lead to such reporting. Therefore, all such issues may not warrant
registration of an FIR immediately. Nevertheless, itis advisable to register
FIR if a missing child does not come back or is not traced within a reasonable
time. The State Governments are advised to consider issue of appropriate
directions to the law enforcement agencies to seta time limit of 15 days from
the date of reporting that if a missing child is not traced back within 15
days, a presumption may be made of some malafide and an FIR registered
with respect to all such issues of missing children.

13. SENSITIZATION OF STAKE HOLDERS : There is a need to sensitize
all ranks of police personnel and other stakeholders to the issue of missing
children. For this a two-day module be designed by BPRD, so that uniform
training is imparted to all concerned. Along with this, there is a need to
prepare suitable reading material that includes good practices about missing
children from other States/Union Territories as well as other countries.

14. RESCUE OF CHILDREN IN NEED OF CARE AND ATTENTION :
There is a need to identify "run away children", "abandoned children"
"neglected children" and such "vulnerable children” who are often found
roaming around places where they are particularly exposed to abuse and
exploitation such as railway stations, traffic junction etc. Their vulnerability
increases due to a lack of support structures - family or otherwise. Proper
identification, provision of care and support, and a 'safe place’ is vital for
them. These children are, under the J] Act, are the children in need of care
and atiention which they should be given. This can be achieved by
producing them before CWC and ensuring proper care in the concerned
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Homes. If Government Homes are not available, Government agencies should
support appropriate NGOs to set up such Homes. The State Governments
are called upon to notify such NGOs immediately so that they can become
functional without delay. States should ensure that such netifications are
done on a time frame of one month from the date of application by the NGOs.

15. T-CARD FOR CHIDREN : The local administration should facilitate the
schools to keep a watch on their children, especially when they become
untraced or become dropouts. Schools and old teaching institutions should
introduce photo identity cards of children, so that tracing is possible. All
such photos with identity particulars be documented and data base be
developed urgently. The State Governments and the Central Government
should take initiatives in this regard. Schools should embark on a programme
of empowering the children on their rights, legal strengths and defence
mechanisms in case of need.

16. POVERTY ALLEVIATION MEASURES : It is acknowledged that
poverty is one of the main factors in pushing children into inhospitable
conditions and making them vulnerable for exploitation. The Central and
State Governments have introduced several schemes to be implemented at
Gram Panchayat level with the object of providing job opportunities to the
poor and the disadvantaged and elevating them from the poverty line. All
these programines, especially concerning children welfare should be properly
planned at the Gram Sabha level following the Antyodaya approach. Schemes
such as Mid-day Meal Scheme, Sarva Siksha Abhiyaan, Health Immunization
etc. deserve to be properly monitored for achieving optimum results. Proper
implementation of these poverty alleviation programs are indeed a human
rights approach. If such schemes and programmes of the Government are
implemented it can be reasonably expected that the vulnerable sections will
become empowered to resist exploitation that often takes place now.

17. ROLE OF STATE COMMISSIONS : There is a need to involve State
Human Rights Commissions, Women Commission of State/ Cenire etc., with
regard to the issue of missing children. Such bodies have tremendous
overarching influence on all stakeholders in addressing the issues
appropriately in their respective jurisdictions.

18. ROLE OF MEDIA : In view of the current dreadful situation, the media
can play an important role in increasing public awareness of missing children
and the plight of the thousands of hapless families whose children are listed
as untraced. This could be achieved as follows:

m  Atthe newstoom level, crime reporters and metro editors need to
include the category of missing children as a regular beat and as
part of their daily news grind.

« These stories need to be followed up and tracked regularly just
like other stories of murder, human trafficking, etc. A LOST
and FOUND series could be commenced. The cases of missing
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children being traced/ returned home should be treated as the
“good news" stories which will also encourage the police/
local authorities to step up their actions. '

* The large picture story on the enormity of the continuing
malaise of missing children, could coincide with Human Rights
Day, Children's Day and so on.

* Newspapers can make a separate section in their classified
sections on missing children. The notices and advertisements
on missing children need to have a better display and be given
more prominence and space in newspapers and TV bulletins.

* Just as some newspapers carry a daily/weekly count of say,
victims of terrorism, a new slot of missing children in the city /
‘country can be commenced.

* Newspapers or TV channels with an emphasis on local news
can have an arrangement with either the police or a local NGO,
which has worked in the area to print without charge
announcements and advertisements on missing children,

* The missing child story should also be picked up for the daily
crime shows many TV channels have commenced. Just as
investigative stories are done on the flesh trade, on organ
smuggling etc. case studies of how missing children end up in
brothels or factories can be carried. Cases can be picked from
solved cases or; where children were smuggled across borders.
[dentities can be masked if need be.

* Media organizations like media unions, the women's press
corps and so on can collaborate with agencies like the NHRC
and other NGOs working on children's rights issues to hold
seminars and symposiums on the subject.

19. ATTENTION TO TRANSIT POINTS OF TRAFFICKING : Thereisa
need to keep special vigils at railway stations, bus-stands, airports, sea-
ports and such other places, which act as transit points for missing children,
including children who run away or are made to run away. In this context,
the Government Railway Police, the Railway Protection Force, Airport and
Seaport authorities needs to be oriented about the issue of missing children.

20. MISSING CHILDREN FROM ACROSS BORDER : This is a grey area,
which largely remains unaddressed. It has been reported that several
foreign children who have been trafficked into India have been punished
as illegal immigrants and are made to suffer. NHRC recommends the state
governments to undertake review of all such cases and provide relief to
such children, as all trafficked children, irrespective of their nationality,
are children in need of care and attention. Moreover, there is a need of
developing a Protocol on this issue. It is learnt that UNODC in its anti
human trafficking project can provide the required technical assistance. In
this regard the Ministry of Women and Child Development can utilize the
technical assistance of UNQODC and in close coordination with the MEA,
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develop a protocol on this topic. The Project Coordinator, UNODC may
provide the required technical assistance.

21. SURVEY AND RESEARCH : The world of missing children is unknown
and there is no proper study or research on this issue. Even today the exact
figures of missing or traced children are not available. The existing
legislation requires the State and district authorities to periodically carry
out inspections/surveys of places where children are employed with a view
to identifying missing children and those engaged in bonded labour/child
labour. This task has remained a low priority area. There is an urgent need
for the State administration to undertake micro studies especially at the
places where children are reportedly vulnerable.

A village-wise survey of all children who have gone missing or even
recovered is an urgent need to understand the realistic dimensions of the
problem. Studies by academic institutions into various factors behind the
vulnerability of children are recommended in order to generate right
response.




2. Recommendations of the National
Conference on Juvenile Justice

INTRODUCTION

The National Human Rights Commission has been deeply concerned
about the plight of Juveniles. The Juvenile Justice Act, 1986 had a more
treatment oriented and humanistic approach as compared to earlier Laws
in this regard. However loopholes in terms of separate trials, confidential
court proceedings and age determination still existed. This Act which was
amended in 2000 included uniform definition of Juvenile irrespective of
gender, use of better terminology, community placement options and
counselling to families of children in conflict with law. The 2000 Act however
overlooked the inclusion of certain substantive and procedural due process
rights. An amendment to the 2000 Act was brought in 2006 to cover the
gaps but questions are still being raised concerning the implementation of
this law, With a view to analyze the existing status of Juvenile Justice in the
country, the Commission organized the two-day National Conference on
Juvenile Justice System in India on 3rd and 4th of February 2007 at the
Indian Institute of Public Administration, New Delhi.

Objectives:

The main objectives of the Conference were (i) to analyze the existing
situation of children in especially difficult circumstances; (ii) to analyze
the existing status of juvenile justice in India with regard to human rights
standards; (iii) to critically appraise the emerging issues in juvenile justice
system and suggest alternate measures in terms of investigation,
adjudication, disposition, care, treatment and rehabilitation; and (iv) to
develop appropriate linkages and coordination between the formal system
of juvenile justice and voluntary agencies engaged in the welfare and
development of children in need of care and protection or those in conflict
with law,

Recommendations:

Based on the deliberations, the Commission made the following
recommendations:

1. There is a need to strictly enforce the implementation of the Juvenile
fustice (Care and Protection of Children) Act, 2000 and its subsequent
amendment carried out in 2006.

2. Thereis a need to ensure that appropriate adjudicatory bodies (Juvenile
fustice Board/Child Welfare Commitiees) are constituted in each and
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every district of all the States/ Union Territories within the stipulated
time frame prescribed in the Juvenile Justice (Care and Protection of
Children) Amendment Act, 2006. Since the 2006 Amendment Act was
notified on 22 August, 2006, it would imply that the entire adjudicatory
structure has fo be in place by 21 August, 2007. This needs to be
monitored vigorously by the NHRC.

Fhe adjudicatory bodies should alsc ensure that enquiries regarding
juveniles in conflict with law and children in need of care and
protection are compleled within the required time frame as prescribed
in the Act. The Conference perceived that the Juvenile Justice Boards
across the country should protect 'the best interest of the juveniles'
and in no way function as a criminal court. Similarly, the Child Welfare
Comumittees should ensure protecting 'the best interest of children’. It
was opined that a direction/ guideline regarding this could be sent by
the NHRC to all concerned.

Section 62 A of the Juvenile Justice (Care and Protection of Children)
Amendment Act, 2006, mandates constitution of a Child Protection
Unit in each State/Union Territory, and such Units for every District,
consisting of officers and other employees appointed by the concerned
State Government/Unijon Territory Administration with a view to
ensure the implementation of the said Act, including the establishment
and maintenance of Homes, notification of competent authorities in
relation to these children and their rehabilitation and coordination
with various official and non-official agencies concerned. However,
since no time frame has been mentioned in the Amended Act, 2006 for
constitution of these Child Protection Units across the country, the
participants felt that the NHRC should take-up the responsibility of
monitoring the implementation of this clause in the Act.

Similarly, there is a need to bring about improvement in the standard
of services of the existing homes/institutions by the State
Governments/Union Territory Administrations.

Taking into consideration the fact that amendments to the Juvenile
Justice (Care and Protection of Children) Act 2000 were brought in the
year 2006 and there were still many State Governments/Union
Territories that had till date not framed Rules under the principal
Juvenile Justice Act, 2000; the NHRC should give a direction to all the
States/Union Territories to expeditiously frame the required Rules so
that the best interests of concerned juveniles/children is taken care of,

No juvenile or a child under any circumstances is to be lodged in a jail.
Further, it is to be ensured that in every police station at least one
police officer is designated as the 'Tuvenile or the Child Welfare Officer’
and is imparted appropriate training and orientation to deal with
juveniles or children. Not only this, the designated police officer or
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11.

12.

Important Statements/Decisions/Opinions of the Contruission

the Special Juvenile Police Unit is to report immediately to the Board/
Comumittee as well as inform the probation officer and parents/
guardian of the juvenile/child who is placed under their charge.

The delegates opined that NHRC should take the fead in directing the
Juvenile Justice Boards of all States/ Union Territories to review all
pending cases of juveniles in conflict with law who till date were found
to be languishing in Observation Homes and correspondingly pass
appropriate orders in the interest of such juveniles.

Since majority of the juveniles in conflict with law and children in
need of care and protection were from the poor sections of the society,
the participants were of the view that the family support system of this
'at risk’ population needs to be strengthened. This task, they felt, could
best be accomplished with the coordination of the Government/
corporate sector/ NGO/ Community support system, Besides,
emphasis is to be laid on other 'preventive aspects' as well, such as,
ensuring that every child from this population goes to school. This
apart, the infrastructure of these schools also needs to be strengthened
so that each of these schools could in itself function as Child Protection
Centres.

The delegates of the Conference opined that there is need to define the
concept of 'community service' as given in the Act. Besides, there is
need to evolve minimum standard(s) of services for various community
services for juveniles/ children.

The delegates felt that there is need to ensure free legal aid and advice
to juveniles in conflict with law as well as children in need of care and
protection. Not only this, these children need to be given a patient
hearing in all legal proceedings against them by taking into account
their dignity and best interest.

It was suggested that the Legal Services Authority Act, 1987 has
made it obligatory for the State o provide legal services to a child.
As such, the State/District Legal Services Authority should take
appropriate steps in rendering legal aid services to children.
However, the NGOs already involved in this field should continue
to render their services.

The delegates opined that the number of homes/ institutions, catering
to the needs of juveniles in conflict with law and children in need of
catre and protection across the country, had no co-relation whatsoever
in terms of the budget allocated to them and the number of beneficiaries.
Besides, the amount spent on their education, vocational training,

" recreation and health was negligible. The need of the hour, therefore,

is to increase the budgetary allocations proportionately as weli as bring
convergence of resources.







