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NATIONAL HUMAN RIGHTS COMMISSION

1. This is the first special report on the prevalence
of silicosis in different parts of the country. The report is
in accordance with the provisions of Section 20 of the
Protection of Human Rights Act, 1993. It is an effort to
describe the dreaded disease of silicosis which is both
a grave health concern and a human rights issue. s
principal aim is to draw the attention of the
parliamentarians towards the inhuman conditions faced
by all those ailing from silicosis including their

immediate family members.

2. Silicosis is an incurable lung disease caused by
inhaling of dust containing free crystalline silica. The
report is primarily based on cases reported to the
Commission; information received from NGOs and

gathered from the newspapers.

3. Considering the seriousness of the issue, the

Supreme Court of India has also taken cognizance of
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the matter. In fact, in Writ Petition (Civil) No. 110/2006
(People’s Rights and  Social Research Centre
(PRASAR) vs Union of India and Ors), the Apex .Court
has passed an interim order directing thereby the
Union Ministries of Health and Labour & Employment
to provide all necessary assistance to the National
Human Rights Commission for any action relating to
silicosis. In addition, it has asked the Commission to
take up confirmed cases of persons ailing from silicosis
and recommend immediate medical relief to them
through the State authorities. In cases of death due to
silicosis, it has stated that NHRC may facilitate
provision of compensation: to the families of the

deceased through the State authorities again.

4. The number of cases reported in the Special
Report is certainly not exhaustive but the ones that
have been mentioned are of serious nature and have
been taken cognizance of by the Commission. After
detailed enquiries have been conducted in these

cases, the recommendations to the State Governments



fUnion Territory Administrations to provide treatment

and financial assistance have also been made.

5. The Commission has alsé made direct enquiries
by sending teams from lts Investigation Division to
places in Rajasthan, Gujarat and Madhya Pradesh.
During the course of these enquires, NHRC teams
interacted with a range of field officers including the
District Magistrates and the Medical Officers. They
have also interacted with the victims and the family
members of those who had died on account of silicosis.
Based on the information gathered from all of them, it
was a revelation that there are umpteen numbers of
cases in the country, and that, too, of poor labourers
working in the unorganized sector, who have been
worst affected by silicosis. A number of them had lost

their lives following their protracted iliness.

6.  Taking into account the grave threat that silicosis
poses to the workers; the Commission also organized
a National Conference to discuss various aspects of

this health issue. The Conference was attended by



government officials and representatives of non-

governmental organizations.

7. The most disturbing feature of this problem is
that in all cases, it is the poor labourer working in the
unorganized sector who al're the victims. The authorities
have been evading the issue by arguing that these

workers are from the unorganized sector and hence did

- not come within the purview of Employees State

. Insurance Corporation (ESIC) scheme of the Union

Ministry of Labour which alone, according to them, is

. the authority competent to provide assistance to the

“affected persons. This is a highly erroneous view as it

contradicts the very spirit of human rights and also
militates against the spirit of Article 21 which imposes
an obligation on the state to safeguard life of every
person. In Delhi Jal Board Vs. National Campaign for
Dignity, the Supreme Court has observed thus:
“Preservation of human life is thus of paramount
importance”. In the reported cases and the information
given by civil society, denial of treatment to the victims
of the silicosis has also come to light. In this regard

this is what the Supreme Court has observed in the
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above quoted judgement “Government hospitals run
by the state and the medical officers employed therein
are duty-bound to extend medical assistance for
preserving human life. Failure on the part of
government hospital to provide timely medical
treatment to a person in need of such treatment results

in violation of his right to life guaranteed under Article”

8. In a few instancesj the Commission has
discussed the problem with the Chief Secretaries,
Labour Commissioners and the medical authorities of
the States of Madhya Pradesh and Gujarat. Their
stand, by and large, has been that the laffected
persons are migrant Iabourers_, and as- sﬁch taey did
not come under the purview of the ESIC scheme.
They do not subscribe to the plea that it should not
matier whether the affected person or worker is from
the organized or unorganized sector. In all caées) it is
the responsibility of the State to provide health security
to all the workers in their respective jurisdictions under
the existing laws. They were further advised that they

should not adopt a litigational or legalistic approach in
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such matters but look at it from the lens of human

rights only.

9.  The State of Rajasthan is the only State which
has taken a positive view on this issue and has not
only provided financial assistance to the victims of
silicosis but also created a fund for the welfare of
workers belonging to the unorganized sector. The
Government of Rajasthan has also introduced effective
enforcement measures with a view to ensuring that
workers do not inhale the dust which affects their
lungs.  However, there are still some States like
Gujarat from where large number of confirmed cases
has been reported but yet, the State has adopted an
extremely rigid and legalistic approach. They have not
responded to the Commission's show-cause notice to
give financial assistance to the famil_ies of those who
have died of silicosis or are suffering from it. The facile
argument given by them is that these victims of
silicosis do not come in the category of organised

labour. Further they hold these workers migrated to



Gujarat from a neighbouring state and do not belong to

it --- a factor which vendors then ineligible for any relief,

10. As has already been stated above, the cases of
silicosis in this report are only representative. But,
these are enough to arouse our concern towards the
grave health hazards to which the poor migrant

workers are exposed to.

11, Silicosis is a health hazard which exists in almost
all the States where activities such as construction,
building, mining, gem cutting etc. are going on. The
State apparatus is insensitive to the safety and well
being of those who are, on account of sheer poverty,
compelled to work under most unfavourable conditions
and reguiarly face the threat of being deprived of their
life. The fact that all the affected persons are poor who
can hardly afford to seek redressal or have recourse to
the authorities for any assistance, it becomes
imperative on the part of the Commission to impress

upon the Government of india to pass a suitable



legislation having provisions for immediate relief and

suitable compensation in all reported cases of silicosis.

;

(P hdrma)
Member
23.8.2011
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CHAPTER -1

Introduction

'This is the first Special Report of the National Human Rights
Commission (NHRC) necessitated by the prevalence of silicosis, a
dreaded occupational disease which is affecting lakhs of workers in
India. The main objective of the Special Report is to draw immediate
attention of the Government of India and Members of Parliament towards
the impact of this deadly. disease on the lives of affected workers and
their families. They suffer in silence without access to health care, social
security and rehabilitation. The report is in accordance with the
provisions of Section 20 of the Protection of Human Rights Act, 1983, as
amended by the Protection of Human Rights (Amendment) Act, 2006
(PHRA). ' ' -

The Report is intended to bring to light the pathetic conditions of
labour involved in certain occupations which are at risk of this fatal
disease. The risk is exacerbated by the negligence of Government
officials who do not enforce the provisions of several labour laws in place
to provide the réquisite welfare and protection for workers. The
employers, for small pecuniary savings invoived, do not take necessary
précautions available to ensure safety and security of workers against
the onslaught of the disease. The situation strongly calls for the need to
bring in substantive changes in the way the Inspectorate of Factories and
other enforcement officers under the labour laws take up their duties in
order to ensure adequate protection for workers. It also points to some
needed changes in the existing legislation so as to cover the loopholes

which the employers/officials surreptitiously use to serve their selfish and
2



vested interests. Few of these modifications are suggested at the end of

this Report.
The ultimate aim of this Report is to bring about a situation where:

» labourers working in risk prone industries are suitably protected
against the disease by taking recourse to latest technologically
available precautionary measures.

« At the same time, if a worker contracts silicosis disease, his/her
rehabilitation in terms of ensuring basic livelihood as well as
health care should be automatically provided as an inherent right
without necessitating the intervention of the NHRC.

‘Silicosis : A Nationa! Challenge

Silicosis is an incurable lung disease caused by inhalation of dust
containing free crystalline silica. Crystalline silica or silicon dioxide (Si02)
is found in quartz, sandstone, flint, slate, a number of mineral ores and
many common building materials ihcluding clay bricks, concrete, mortar
and tiles. Occupations with exposure to silica dust include mining;

tunneling; stone work and sand blasting. In all these occupations,

- workers breathe in tiny silica particles released into the air with the dust

created by cutting, crushing, chipping, grinding, drilling, blasting - or
" mining, and in the process become victims of silicosis. All those engaged
in the manufacture of ceramics, glass and abrasive powders are also
susceptible to silica dust.

Workers involved in dry sweeping of areas where sandstones and
rocks are broken down or crushed or those confined to loading,
unloading and dumping sand or concrete or. cleaning of building
materials with pressurized air are all susceptible to silicosis as these

processes generate large quantity of dust clouds. Hence, any activity in
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which crystalline silica dust exists, even if it is carried out in open air, can
be perilous.

The silica particles inhaled are so small that they can only be seen
with a microscope. At the same time, they are so light that they can
remain airborne for a long time. As a result, silica can travel long
distances in the air and affect populations not otherwise considered to be
at risk. Research studies conducted by the World Heaith Organization,
Indian Council of Medical Research and the National Institute of
Occupational Health have time and again brought forth the fact that
silicoeis is not only a serious threat to the health of all those who are

engaged in occupations that are potentially exposed to crystartine silica

- dust but is a constant health hazard for people living in the vicinity where

these occupations are carried out.

These studies have further show.n that exposure to crystaliine

- silica dust, even.for a short period of time can cause silicosis and lead to

gradual impairment of lungs in few years along with other temporary or
permanent disabilities and finally death. Unlike other diseases, there are
no symptoms whatsoever whereby one can come to know about the
onslaught of the disease in its early stages. A frequent cause of death in
people with silicosis is silico-tuberculosis or lung cancer. Respiratory
insufficiencies due to massive fibrosie and heart faifure are other causes
of death. However, due to lack of awareness, even among the doctors,
silicosis is often confused with other diseases. The number of persons
who die_from silicosis in India is tﬁa&e%tbbut-there are no statistics available
eoncerning these deaths. It has also been established that there is no
medical treatment for silicosis. Silicosis is thus a disabling, irreversible,
fatal disease and continues to progress even when contact with silica
stops. It is, therefore, ironic that in comparison to other deadly diseases
4



like HIV/AIDS and cancer, silicosis has not received the required
attention which it deserves. As a result, a large number of workers

affected by it receive negligible support and their families are left in

miserable conditions.

Silicosis :*A Human Rights Issue
Silicosis is both a health issue and a human rights issue. It has an
impact not only on the right to life but also on the right to live with dignity
of all those affected and their families. The Governrﬁent agencies and
employers under whose jurisdiction any such occupation is carried out in
the absence of preventive measures, and which causes .silicosis, are
respon-sible for serious violation of human rights of the affected workers
and their families. Furthermore, there is an important issue of social
security in terms of taking care of not only the medical expenses but also
the basic day-to-day needs for survival of these workers and their
immediate family members. These obligations on the part of Government
agencies and employers become especially vital when the affected
person has died. Most of the affected persons belong to the unorganized
sector of labour and are not covered by the Employees’ State insurance
Corporation (ESIC) Scheme of the Union Ministry of Labour,
Government of India. Being casual and contract workers they are
deprived of various social security benefits available .to organized

labourers under the existing labour laws from their employers.

The officials of the Union/State Labour Departments across the
country are not taking adequate steps to ensuré the compliance of
statutory requirements. It is the primary responsibility of the concerned

officials of these Departments to ensure enforcement of the labour laws

and make the employers accountable for their legal obligation towards

5



workers. They also need to make all out efforts to prevent silicosis by
ensuring all necessary precautionary measures through the employers.
Timely diagnosis followed by appropriate medical care of affected

workers too needs to be ensured.

Taking noteof the serious implications associated with silicosis
disease and the adverse impact on human rights of people affected by it,
as well as considering the fact that a large number of silicosis cases
have been brought to the notice of the Chairperson and Members of the |
Commission, the issue has generated serious concern among them. The
concerns and actions of the Commission have been spelt out in Chapter
2 of this Special Report.

dkkkk



CHAPTER -2
NHRC’s Concérns and Actions

The NHRC has taken a serious view of the callous approach
adopted by the Government, especially at the State level towards
silicosis. During the course of one of its National Review Meetings on
Health convened on 6 March 2007, the Commission had categorically
pointed out that silicosis is an occupational hazard that needs necessary
Government intervention involving convergent action of the Ministries of
Industry, Labour and Health, the National Institute of Occupational
Health and the National Institute of Miners’ Health (NIMH). The
Commission recommended a comprehensive legislation and an effective
operational mechanism to ensure the required care and rehabilitation of
all affected persons and their families as well as prevention of further

cases.

As a follow-up of its recommendation for convergence, the NHRC
organized a meeting of various stakeholders on 24 April 2007. The
participants to this meeting included representatives from the Ministry of
Labour and Employment along with its Directorate General of Mines
Safety, Dhanbad and Directorate General, Factory Advice Service and
Labour Institutes, Mumbai as well as the Ministry of Health and Family
Welfare and its National Institute of Occupational Health (NIOH),

Ahmedabad. In this meeting, NHRC expressed concern over the fact that

~even though silicosis is a “notified disease” under the Factories Act,

1948, there is no authentic reporting system pertaining to people affected



by silicosis. After extensive deliberations, the following short-term and

long-term recommendations were made by the NHRC:
Short Term

o Carry out vigorous publicity campaigns by making use of the
glectronic and print media at all levels in order {o create
awareness among workers, employers and medical practitioners

about silicosis being a health hazard.

¢ lIdentify and monitor States/Union Territories with high number

" of silicosis cases.

» The identified States/Union Territories s—hould issue a notification
under Section 85 of the Factories Act so that the law is
applicable also {o entrepreneurs employing less than 10
labourers and they along with their employees become aware

about their vulnerability to silicosis.

e The case study pertaining to Madhya Pradesh should be
thoroughly studied and analyzed in order to comprehend the
steps taken by the State with regard to the issue of silicosis
prevgntion, health care and insurance in a convergént and

.comprehensive manner.

¢ Collect survey reports already available with different agencies
" to identify and map pockets ‘with incidence of silicosis. The
concerned State Government officials should then be
summoned by NHRC for monitoring of steps being taken by

them.



« Work towards removal of existing deficiencies in the context of
silicosis prevention in the States/Union Territories including the
enforcement machinery s0 as to ensure their overall efﬁééby.

e The Ministry of Labour and Employment to prepare a

background paper for launching a national programme for

eradication of silicosis.

a » Work out a compensation package for victims of silicosis or next

) of kin affected by silicosis as well as its modalities.

o Invite select NGOs to share their experience of combating the

problem of silicosis.
Long-Term

e Deliberate on the adequacy of existing laws and whether there

L is a need for separate/specific legislation on the issue.

» Constitute a National Working Group or a National Task Force
or a National Core Group on Silicosis. The concerned Group or
Task Force must work within the giyen time-frame and make
reco_mmendétions which in turn may be taken-up' with the

Central/State Governments, as the case may be.
o Constitution of National Task Force

In response to the above recommendations, the NHRC constituted
a National Task Force on Silicosis under the chairmanship of one of its

C, Members: The Task Force convened its first meeting in the NHRC on 6

u September 2007.



The Task Force recognized the inadequacy of information base

and need for creating a sound database regarding silicosis through a

survey. Migration of labour was considered to be the main cause for lack

of authentic information/data. During the course of the meeting, the

situation regarding notification of silicosis under Section 85 of the

Factories Act, 1948 was also reviewed. After extensive deliberations and

detailed discussions, the following action points were identified:

| Erhphasiz'e that States/Union Territories have to assume primary

responsibility for this issue.

The Ministry of Labour and Employment to ' follow-up with
States/Union Territories who have not yet issued notifications
under Section 85 of the Factories Act, 1948.

All - States/Union Territories to undertake a survey either

themselves or by engaging a public or private research institution.

The Ministry of Labour and Employment to make available to
NHRC a comprehénsive survey form which covers all information
required on silicosis and also focuses on the preventive

mechanisms of States/Union Territories.

Before the commencement of the required survey, there is a need
to organize a pre-survey meeting. This meeting should be used as
a forum to sensitize the St_ate/Unidn Territory officials about the -

issue of silicosis and related safety of workers.

Consider involving Panchayats in monitoring health-related aspects

of silicosis.
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tn order to work out the details concerning the format of the survey
and pre-survey meetings with all the States/Union Territories. a meeting
on silicosis was convened in the NHRC on 29 October 2007, In the said
meeting, it was suggested that along with giving the tolerable limits of
dust level, the proforma prepared for the survey shouid indicate a list of

engineering measures to minimize dust level and should also enclose a

list of preventive methods. In this meeting, the Directorate General,
Factory Advice Service & Labour Institutes (DGFASL]D) was also
requested fo provide a list of confirmed cases of silicosis, which the

Commission could take up as individual complaints.

Subsequently, in a meeting convened in the NHRC on 4 May 2008,
it was reiterated that silicosis is an occupational hazard and could only
be prevented if the working conditicns of workers are properly regulated
and needful precautions are aghered toﬁ by th-e’ Vemployers, both in the
crganized and unorganized sector. It was further observed that none of
the States/Union Territories have a policy that encbmpasses preventive,
curative and rehabilitative measures that could be taken for the benefit of
silicosis victims, Accordingly, NHRC directed that the Union Government
and the States/Union Territories should furnish compiete information with
regard to the following points:

(i) What steps the Government is taking to prevent and
ultimately eliminate the problem of silicosis, within how

rmuch time-fame and how it proposes to monitor its
actions?

(i} Whether the Government has undertaken any survey
regarding the prevalence of silicosis? |f yes, the total
number of victims identified and the status of their

treatment,

11



(i)

- (vii)

(i)

(x)

How many complaints have been received by the
States/Union Territories regarding the problem of
silicosis and what steps have been taken by the
Government?

What steps have been taken to implement Schedule
No. Xl prepared by the Directorate General Factory
Advice Service and Labour Institute under model Rule
120 framed u/s 87 of the Factories Act, 19487

How many Hospitals/Treatment Centres exist for
diagnosis and treatment of the occupational disease -
silicosis?

Whether a policy has been formulated for simplifying
the procedure to enable the workers to file claims for

compensation?

Whether the States/Union Territories have paid any
compensation to the victims of silicosis? If yes, the
details of such persons and the amount paid:

What steps are contemp!ated by the Government to
ensure that the workers employed :in industries/
factories/quarries/mines receive compe_nsa’non'?

Whether the Government has evolved any policy for
prevention and cure of silicosis and payment of

- compensation to the persons working in the

unorganized sector?

Whether the Government proposes to constitute any
Board or set-up any fund for the rehabilitation and
insurance of all the workers affected by silicosis?

Action Relating to Supreme Court Directions

Looking at the gravity of the problem, the Supreme Court of India
while hearing a Writ Petition (Civil) No. 110/2006 (People’s Rights and

12



Social Research Centre (PRASAR) vs Union of India and Others),
passed an interim order on 5 March 2009, whereby it issued directions to
the Union Mlnlstrles of Health and Labour & Employment to provide all
necessary assistance to the NHRC for any action concerning silicosis. In
the said order, it further directed that the NHRC may take up specific and
confirmed cases of persons suffering from silicosis and recommend
providing immediate medical relief to them through the concerned
authorities. In cases of death on account of silicosis, NHRC may facilitate
in providing compensation to the families of the deceased through the
authorities concerned. A copy of the Supreme Court interim order is

annexed (Annex. 1).

in view of the directions given by the Supreme Court, the
Commission has adopted a two-pronged approaoh'lo tackle the issue of
silicosis. Firstly, it is giving focussed attention to the individual cases and
is making recommendations 1o the States/Union Territories to provide
monetary compensation to the victims along with rehabilitation measures
inciuding medical relief. Secondly, it is recommending to the
States/Union Territories to take preventive, remedial and rehabilitative

measures for dealing with the problem of silicosis.
Constitution of Expert Group on Silicosis

In order to deal with the problem of silicosis in the country by
ensuring necessary preventwe, remedial and rehabilitative measures,
the Commission constituted an Expert Group on Silicosis under the

chairmanship of one of its Member. The other Members are :
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 Director General, Directorate General of Factory Advice Services

Labour Institute, Mumbai (M/o Labour & Employment, Government
of India);

e Director General, Directorate Géneral of Mines Safety, Dhanbad
(M/o of Labour & Employment, Government of India)

o Director, National Institute of Occupational Health, Ahmedabad
(Ministry of Health & Family Welfare, Government of India)

* Representative of M/o Commerce & Industry, Government of India;

. Repr_esentative of M/o Environment énd Forests, Government of
India; ' | |

* Representative, People’s Rights and Social Research Centre
(PRASAR), New Delhi;

+ Advocate, Supreme Court of India, New Delhi; and
e Joint Secretary (Programme & Adminisfration), NHRC, New Delhi.

The first meeting of the Expert Group was convened in the NHRC

on & January 2010. After detailed discussions, the Expert Group
identifi_eq the fol!ow_ing silic_:osié—prone industries:

» All stone quarries and crushers
e Quartz mining

e Foundries
e Sand blasting
o Ceramics industries
e Gem cutting and polishing

¢ State/pencil industries

14



o
:

o Construction
e Glass manufacture industries

» Other mining industries

The Expert Group further suggested practical and implementable
measures encompassing preventive, remedial and rehabilitative aspects
in addition to impoi’tant aspects relating to péyment of compensation for
tackling the problem of silicosis. Based on llthe advice tendered by the
Members of the Expert Group and extensive consultations held with all
the stakeholders, the NHRC has evolved a set of recommendations on
various dimensions - preventive, remedial, rehabilitative measures and
compensation to the affected persons. These recommendations were
later forwarded to the Chief Ministers of all 'Ithe States/Union Territories
by the Chairperson of the Commissioh. The details of these

recommendations are annexed (Annex. ll).
National Conference on Silicosis

The NHRC on 1 March 2011 organized-a National-Conierence on
Silicosis in New Delhi. Its objective was to assess the action taken by
the States/Union Territories on the recorrimendations made by the
NHRC with regard to preventive, reﬁgedial, rehabilitative and
compensation aspects. Besides, -NHRC wanted to know from the
States/Union Territories, the action taken on the ten points made by it in
the meeting convened on 1 May 2008. The other objective was to
discuss the present status with various non-governmental organizations
- and technical institutions dealing with the |ssue of silicosis. The important
recommendations that emerged from the National Conference are

annexed (Annex. llf). Some of the |mportant recommendations are as

follows: . . -
15



All States/Union Territories should éorhplete a detailed survey of

their industries within 8 months, Q_nless specific time-period is

indicated by the NHRC. |

The NHRC will hold review meetinds of concerned officials from

few States/Union Territories in batchés every two months,

Silica detection equipment shoula be provided to factory

inspectorate to identify industries prociucing silica.

All persons affected by silicosis sllhould be treated as Below

Poverty Line families. o |

Separate programme(s) specially targ:;eting silicosis victims should

be designed and it should cover health education as weli as

livelihood /social security. | | |

Many hazardous factories which conitinue to function need to be

closed. - |

s ~States/Unior~ Territories * should inftiate' criminal™ proceedings
&gainst the factory owners under thé provisions of Indian Penal
Code and Factories Act, 1948 whlerever the labourers have
contracted silicosis. |

Silicosis is a public health issue and it should be taken up at the

naticnal level. |

The Government of Madhya Pradesh has done some relocation of
industries from residential area to industrial area successfully. This
example’ may be replicated in other States/Union Territories as

well. |

Gujarat High Court has passed order to the effect that all cases of
silicosis be given 100% disability. ESIC should resolve to make it a

rule.

16



All State Factory Inspectorates should have at least one Industrial
Hygiene Expert.

ES| Act is applicable to units employing less than 10 in Mandsaur.
The pattern adopted in Mandsaur should be replicated in all the
States/Union Territories of the countrye.

All cvil hospitals should have a separate OPD for occupational
diseases.

Ali the workers migrating from one State/Union Territory to another
could be given identity cards {o méke it easier for the treating
doctors to get the history of the work place, their exposure to the

silica dust, working conditions and health conditions of the workers.

*khkkkkk

17



CHAPTER - 3

Human Rights Violation Cases

Number and Nature of Compliaints

Til date, 72 cases of silicosis have been brought to the notice of
the NHRC by non-governmental organizat%ons and individuals from the
‘States of Andhra Pradesh, N.C.T. of Delhi, Gujarat, Haryana, Jharkhand, -
Karnataka, Madhya Pradesh, Maharashtral, Rajasthan and Puducherry.
In a few cases, the NHRC has also taken suo motu cognizance on the

basis of press reports concerning silicosis.

On receipt and thorough examination of the complaints, the
Commission has issued notices to the Chief Secrefaries of the
concerned States directing them to submit a r'e'port about the
“confirmation of the cases and given relief to the victims of silicosis or to

the next of kin of persons who died due to silicosis.

Given below are in brief a few illustrative cases examined so far by
the NHRC.

1. Complaint by PRASAR, New Delhi
(Case N0.1053/30/2003-2004) |

Shri S.A. Azad, President, PRAéAR, a non-governmental
organization in New Delhi submitted a petition before the Commission on
13 June 2003 stating that on the basis of the survey conducted in
Lalkuan area in the month of August 2001, siilicosis was detected among

the stone crushers, stone quarry workers, miners and construction

18
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workers. The petitioner sought remedy for the occupational disease of
silicosis on the ground that the State Government contractors, agents,
etc., were grossly negllgent towards the working conditions of workers
which resulted in silicosis among many of them. On these grounds, the
petitioner requested for a grant of compensatlon for these workers. It
was further submitted that in the year 199_2, the Supreme Court of India
in M.C. Mehta vs Union of India had ordered for the closure and shifting
of the stone crushing, quarrying, mining and ‘other activities from the Lal
Kuan area to Pali in Haryana. The petrtloner had enclosed a lrst of 83

persons alleged to have been suffering from silicosis.

The Commission on 30 September 2004 took cognrzance and
decided to club all the complarnts regarding srlrcosrs affected persons

and their families received and regrstered in the Commlssron for

necessary consideration and action.

on’ l\/lay 2008, the Commlssion after hearing the petitioners and

- representatlves of Vanous State .Governments observed. that the
occupational hazard of srllcosrs is preventable if proper ‘warning is given

_ and the working conditions are properly regulated and monitored. Once

the worker- or other person is afflicted by srlrcosrs it becomes a
constitutional obligation on the part of ‘the Government 10 ‘take
approprrate measures for provrdrng the necessary health care and
'rehabrlltatlng the victims. The welfare of workers especially those in the

unorganlzed sector should be glven pnonty

It is 1mportant to note. that the complarnant Shri S.A. Azad, had
pointed out in the initial report that 83 persons were found to be suffenng
from srlrcosrs and 55 persons had died due to this disease. The

complamant had also submrtted that as per examlnatron conducted by
19
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‘aforementioned lists, -the. medical and identification certificates of the

victims. -

the Centre for Occupational & Environmerital Health in Maulana Azad
Medical College, New Delhi, 44 more patients had been identified who
suffered from silicosis. Lala Ram Swarup Institute of Tuberculosis &
Respiratory Diseases, New Delhi had also identified 12 silicosis patients.
The Commission on 6 October 2009, thereupon asked the complainant
to assist the Commission by way of sending medical proof of persons
who died of silicosis in Lal Kuan area.

In response, Shri S.A. Azad, in November 2009 furnished a list of

44 persons who were diagnosed as victims of radlologlcal abnormahtles_

in Lal Kuan area by the Centre for Occupational and Environmental

Health New Delhi. He also forwarded a hst!of 12 persons identified by
Lala Ram Swarup Institute of Tuberculosis & Respiratory Diseases, New

Delhi-who died on account of silicosis.. H_e.aleo forwarded along with the

The Commission on 20 May 2010 sent the list to the Chief
Seeretary, ‘Government of N.C.T. of Delhi with a request to provide
information: |

(i), Asto Whether_ any corhp_en.sation '_has been provided to the
victims mentioned in the list; | o

(i) As to whether the persohe suﬁeriné from silicosis have been

given: ahy' medical treatment and  rehabilitation package by the

Government of N.C.T.of Delhi. - . |

| In splte Of remlnders the reply IS etlll awaited from the Governrient
ofNCT of Delhi. : o
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2. Complaint by Khedut Mazdoor Chetna Sangath
' (Case No. 300/6/5/2007-2008) -

. In the given case, shri Juwan Slngh,. Shri Shankar Talwade and
Shri Bhim Singh associated with Khedut Mazdoor Chetna Sangath a
Trade Union of Bhil Tribals in Alirajpur District, informed the Commission
on 30 July 2007 that the tribals of Allrajpur and Jhabua Dlstrlote of
Madhya Pradesh who migrated 10 Gujarat in search of employment
found work in the Districts of Baroda, Kheda, Panohmahal and Godhra,
where stone is crushed. Despite being kept on work, these workers were
not glven any employment letter nor a record of their attendance was
kept. They were alsé not provided any masks which they could  wear
Whlle peltormmg their duties,. These workers on contracting silicosis |
retumed back to their native Disfricts from where they had initially
mlgrated It was reported by them that 197 persons belonging to the
Distncte ot Ahrajpur and Jhabua had already dled on account of silicosis.

In their complalnt they also mentioned names of 12 mineral factories
locate in the Districts “of Panchmahal and Godhra in Gujarat where
these workers had found employment They turther enclosed a list of 489
labourers who were “employed in these factorles out of which 164 had
| dled and the remaln:ng 375 were suffering. from silicosis. They sought

the int erventlon of the Comm1551on on thelr complaint as no relief had

_ been given to the poor tribals either by ‘their employers or by the

Goven nnent

el 21-August 2007, the Commlsswn dlrected its Dlrector General
(lnvesllgatlon) in the NHRC to depute a team for an ‘on the spot enqu1ry

in. the matter. The team from the lnvestlgatlon Division of NHRC
e | o1 -



inspecied the concerned areas in Jhabua (Madhya Pradesh), Kheda,
Panchmahal and Gandhi Nagar (Gujarat) and found that 96 labourers
who had worked in the District of Godhra in Gujarat had died on account
of silicosis. 118 labourers were suffering from silicosis in the Districts of
Jhabua and Alirajpur in Madhya Pradesh. The team also submitted that
the labourers being illiterate were totally ignorant about filing their
oompensatio'n claims. Only three of them had filed claim cases under the
ESI Actin Ahmedabad, |

The Commlsswn on 13 August 2009 ordered that the list of 06
labourers who had died on account of srllcosrs and the other list of 118 _
Iabourers who were suffering from srlrcoszs be sent to the respectlve
District Magistrates. of Jhabua & Alirajpur. This, the Commission felt,
would not only help in re-confirming the number of silicosis deaths but

“also the exact number of workers who were alhng from srhcoms The

o Drstrlct “Magistrates were also requested to inform the NHRC whether
any compensation had been given to the next of kin of the deceased by
the State Government. They Were_fprther__requested to submit a report to
the NHRC. about any kind of arrangement’being made 'by the State for
the rehabilitation and medrcal care of the Iabourers suffering from
silicosis as well as steps belng taken by the State Government for
controlling the problem of smoosrs The Chref Secretary, Government of
Madhya Pradesh was also dlrec:ted to |depute a senior ofﬂoer for
provrdlng the necessary assrstance to the District Maglstrates in
| 'preparatlon of the report to be’ submrtted to the Commission within six

oA

weeks.

Purs.uant to aboye dtreotions, the 'Di-stlri'ct Ma’gistra:tes on 8 October
2009 submitted a detailed report to the Commission informing that from
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the survey conducted at the District level, it was found that 259 persons
had died of silicosis and 304 persons were suffering from silicosis in

Jhabua and Alirajpur Districts of Madhya Pradesh.

The Commission on 25 November 2009 also decided to call over
the District” Collectors of Jhabua, Alirajpur (Madhya Pradesh) and
Godhra (Gujarat) in NHRC for a hearing. Accordingly, on 18 December
2009, the District Collector of Godhra informed the Commission that the
State Government of Gujarat had taken several measures to prevent the
ailment of silicosis. For example, protectivé masks were being supplied
to all the labourers working in the Distr’ict of Godhra. The District
Collectors also submitted that so far no compensation had been given to
the victims of silicosis by the State of Gujarat though the ESIC was
providing medical services to the labourers suffering from silicosis.
Considering the fact that the persons suffering from silicosis were
residing in Jhabua and Alirajpur Districts, but working in the factories

located in Guijarat, the Qornrn_issi‘on _recogni_zed_ it as an inter-state

: -_-preblem—_—nec_ess_itati-ng-»-eenstitut'ionf of-a-—Ceordinating: - Committee

comprising members of both the States.

' The District Collectors of Jhabua and Alirajpur also submitted that the

State Government of Madhya Pradesh"was providing medical facilities to

‘the workers suffering from silicosis and had taken various steps for their

rehabilitation too. Thereafter, on’ 24 February 2010, the ‘concerned
District Collectors_ of Panchmahal and Godhra in Gujarat and Jhab‘da and
Alirajpur in. ‘Madhya_ Pradesh. also . submltted their. reports. to the
Commlssmn The Commission. on 8.March. 2010 observed. that in.a
survey conducted by the Dnstnct Maglstrates of Jhabua and Ahrajpur it

Was found that 259 persons had dled on account of smc0313 It was also
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available on records that these labourers vt/ere working in stone crushing
factories and after contracting the occopational disease of silicosis, they
returned back to their native Districts of Jhabua and Alirajpur. All these
workers had died due to carelessness of the enforcement agencies of
the State of Gujarat. If the Inspectorate of Faotories and other
enforcement officers would have taken appropriate preventive steps, the
lives of the workers who died of ',si[icosile could have been saved. The
Commission was of the view that it was the duty of the State
enforcement agencies to take appropriate preventive steps by directing
the factory management to take such measures which could have saved
the workers suffering, from the ailment ‘of silicosis. Thos, the State of
Gujarat had failed to save the lives of the workers who suffered from

silicosis.

The Commission further observéd that this was a case of violation

of Rifan Tights of persons who died 6n accourit of silicosis and the hiext:
of kins of the deceased were entitled for compensation. Consequently,
the Commission on 8 March 2010 ies_ged,_a notice to the Chief Secretary
of Gujarat u/s 18(a)(i) of the. \Protecti;o_n,of Human Rights Act, 1993
calling u__po__n him. to. show oaos_e ag to why compeneation__ be not

recommended in favour of the next of _k_i_,ns, who died of silicosis. ..

" The Commission on 11 Jufié 2010 requested the Chief Secretaries
of both thé States to appear before the Commission -along with ‘their
'suggestlons for compensatmg the vnctims of SI|ICOSlS B e
| The Chref Secretary of GUJarat along Wlth Pnncrpal Secretary
7(Labour) and other senior ofﬁcers from the Government of GUJarat

appeared before the Commrssmn. The Chief Secretary of Gujaral

submitted that only 238 persons as aéainst earlier reported 259 persons,
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had died on account of silicosis who ‘may be considered for
compensation. Qut of the remaining .21persons, three were found to be
alive, 12 names were duplicate, one had died a natural death, four
persons were found untraoeabie and one was a three-year old child, It
was further submitted that out of 238 deceas_ed persons, 148 were from
Godhra in Gujarat and were entitled for oompehsation from ESIC as they
were eligible for'benefits under the provision of ESI Act, 1948. Under this
Act, the legal heirs of the deceased are entitled for a monthly pensnon

it was also mentioned that 90 persons were found to have been
working in Uma_Minerals, Gayatri Minerals, Jyoti Minerals and Akil Metal
Industries in Godhra and the workers employed there were covered

under the Workmen’s Compensation Act.l

-Th_e,_Chief Secretary of Gujarat assured that the State Government
was rleady to provide free legal aid a_nd necessary support to the victims
of __si_ii__oosis for filing petition for. compensation before . competent

authorities.

- On the basis of the above, the Commission observed it was

~established that the tribals residi"ng' in Madhya Pradesh had gone- to work

in quartz / stone crushing factories situated in Godhra, Gujarat and after
contracting _ithe dreaded disease of silicosis they returned back to their
native plaoes and later died t. vvas also. established that the State

enforcement . _agencies of GUJarat had failed to. adopt appropriate

: preventlve measures, WhICh could have saved the lives of- the poor

labourers. Thus, the Government of Gujarat had failed to protect the lives
of workers who died of SIIICOSIS whlle working in stone orushing units in

Guiarat and also the next of kII"IS of the 238 persons They were ail

;entitied for compensation from the State Government of Guiarat
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The Commission recommended that a sum of Rs. 3,00,000/-
(Rupees Three Lakhs only) each be given to the next of the kins of the
238 deceased (mentioned in the list submitted by District Collectors,
- Jhabua and Alirajpur) by the State Government of Gujarat.

Out of the above mentroned amount, it was also recommended that
a sum of Rs. 1,00, 000/- (Rupees One Lakh only) be given to the next of
kins of the deceaséd in cash and rest of the amount of Rs. 2,00,000/-
(Rupees Two Lakhs only) be kept in fixed deposit, which will be available
to the next of kins of the deceaséd in the shape of monthly intérest.

The Chief Secretary of Gujaret' was asked to submit a oOmpI'iance
report™ along with ' thé proof of payment within eight weeks. The
Commission also recommended that 304 persons who were suffering
from silicosis and were sfaying in Madhya Pradesh bé ‘given a

__rehabilitation package by the State Government of Madhy@!ﬁré_'c_t_eg__h:_u

Further, the details of package awarded to each of the victims of silicosis
be_communioated fo the Commission withi;n eight weeks.

Purstant to the directions of the demission, the G'ov:ernm‘e'ntf of
Madhya Pradesh has submitted an Action Taken Report in respect of the
rehabilitation ‘package ‘granted to 304 persons who were sufféring from
silicosis. The ‘Goveinment of Gujarat: has also submitted & report in
which theéy have ralsed ‘certain pornts and have expressed their’ 1nabmty

to comply -with the’ recommendatrons of thé Commission.

. In a rewew meetlng held on 10 June 2011 the Commrssron agarn
sternly conveyed to the oﬁrcrals of Government of Gurarat the need for

|mplementmg its drrectrone So far actron on the part of Government of

Guijarat is still pending.
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3. Complaint by Occupational Safety and Health Association of
Jharkhand

(Case No.101 3/34/6/2007-2008)

in another case Shri Sumit Kumar Carr, Secretary General,
Occupational Safety and Health Association of Jharkhand (OSHAJ),
Jamshedpur on 8 August 2007 informed the Commission that in Village
Teranga situated on Jaduguda Musaboni Road, M/s. K.K. Minerals and
M/s. K K. Sales are emitting silica dust which is resulting in occurrence of
occupational diseases like silicosis among the labour working in the plant
and leading to several cases of deaths among them. It was further
submitted that these plants are established in the vicinity of re3|dentra[

areas, thus causing violation of p_rohrbltory clause set by the Central

~ Pollution Control Board and that there are no environmental safeguards

and arrangements for protective- measures ! ’concerning the health of the
workers. He also submltted a list of 29 workers who were suﬁermg from

silicosis and enclosed the treatment record of the workers

 Pursuant to the directions of the Commission, thePrincipal
Secretary, Government of - Jharkhand, Department of Home vide
communication dated 24 June 2010 submitted that the matter was being
investigated by the Deputy Commissioner;,East Singhbhum- ar1d had

constituted the following teams for this purpose:.

| (i) A team of Specrallsed Doctors under the ClVlI Surgeon

‘;East Srnghbhum Jamshedpur and

(iy A Jornt Inspectron Commrttee comprising . officers of
. Mmrng .Department. . and . Jharkhand State Pollutton
8 .Control Board; East Singhbhum, Jamshedpur...- .
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The Medical Team examined six persons out of seven persons on 19
June 2010. One person, named Joba Hansada could not be traced out.
There was suspicion about one another person named Rani Murmu,
aged 35 years which was being examtnéd along with other six persons
out of which five were cases of suggestive pneumoconiosis. All these
persons had past history of exposure to.“Sada Pathar dust” which was
suggestive of pneumoconiosis and therefore the possibility of “silicosis”
remained in these patients. It was further submitted that with regard to 22
‘persons whom the complainant alleged had died due to SIIICOSIS efforts
were made ‘to identify these persons, but the exact reasoﬁn‘s for_thelr
death could not be ascertained though it was stated by the Villagers that

the deceased were working in the factory named M/s K.K. Minerals.

It was further submttted that the Jo:nt Inspection Team comprising
officers of Mlnes & Pollutlon Control Board also lnspeoted M/s K.K.

Minerals and found that the Unit was closed due to cancellafion of No
Objection Certificate by the State Pollution Control Board of Jharkhand.
No labourer was found to be working in the unit.during the inspection. |t
was further submitted that the State of Jharkhand had earlier taken steps
against M/s. K.K. Minerals when it was found to be violating. the pollution
norms. M/s K K. Mlnerals had subsequently flied a writ petition before
the ngh Court of Jharkhand and the Court had dlrected the State of
Jharkhand that till further orders ho coercwe steps be taken against M/s.
K.K/ Minerals: It was lastly submitted. that the State of Jharkhand is duty
“bound to-take steps' in this regard. O this report, the comments of the
complainant We’re‘foalled‘ for. Consequently, the complainant submitted

his detailed comments, according to which 24 persons had so far died of
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silicosis and some of the workers who were working in M/s. KK,

Minerals were victims of silicosis.
The Commission on 13 December 2010 observed and ordered:

“‘Chief Secretary, Government - of Jharkhand be asked to submit
report (i)as to Whether 24 persons ment:oned in the list working with
M/s K.K. Mtnera/s died due to smoos;s (u) as to whether any
ttnanc:al assrstanoe has been g:ven to the next of kins of deceased
who dfed of smoos;s by the State. of Jharkhand (m) whether the
Government of Jharkhand mtends fo prov;de any medtoat assmtance
- and rehabmtatton packege to the persons suffenng from sﬂtoos;s
N and (IV) the Chtef Secretary should also be asked to submft repty on
B the comments subm:tted by the complamant ?

As there was no ‘response from the  State Government; the
Commission on 17 March 2011 issued a remlnder to the Chief Secretary,

Gove_rn'ment of Jharkhand requesting hrm to submit the response.- The

.—:_Principal_Secretary_of J harkhan.d_wanted_a—r-no-nthis._ti-me—te*r'epI-y}-en;the— -

issues raised by the Commission and the same was granted.
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CHAPTER-4
Mandate of Law: Suggested Changes

* There are several labour welfare. related legislations in place
alongwith the administrative machinery to ensure their Tespective
tmplementatlon These are with the objective of ensurmg the job security
of the workers apart from provudmg them’ wnth social 'security benefits like
medical aSSIstance in case of iliness or mjury apart from compensatlon
from employers wherever the latter is reSponSIble However ‘there are
several problems Which are comlng in the way of benefits reachlng the
intended beneﬁCIarles Foremost” among these s the fact that more than
90 percent of labour is working in the unorganized sector and majority of
- legislations are applicable. to the organized sector. In. other words, a

large majority of workers do not get the benefit of the provisions of these
- .. legislations.- In_addition, employers deliberately_ adopt tactics.to keep the.
worker outside the applicability of these legislations. Theyals_o neglect
or avoid, with the connivance of conicerne‘d Government Labour
Department employees, their obtigations: towards workers under the
existing legisiations. No records are maintained of their employment or
salaries due to them and actually paid or for that matter, other benefits

legally required to be made available to them.

These problems are especially evid'.ent in occupations prone o
health hazards like silicosis. Here, neglect and non implementation of
the existing legal provisions leads to immense suffering among labour.
They suffer in terms of lack of health care;and even incapacity fo meet

their livelinood and other baei_e necessities Ih life.
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Accordingly, there is urgent need to address these problems and
carry out the necessary changes in the legal provisions, wherever
necessary as also strengthen the rmplementatron of exrsting provisions in
place The detalled list of changes sought |n the existing leglslatlons is

annexed (Annex V). Some of the rmportant changes in_ provisions
among them are glven below;

The Factories Act 1948

U Suggestlons |

. 'Every person employed in the dangerous operations shall be

' examined | by a medical practitioner possessmg requisite qualrfrcatlon
within 15 days of employment. No person shall be allowed fo work
after 15 days of employment unless certlfled ﬂt for such employment
by the medical practitioner.

e The pel’IOdlC medical examlnation of the employe‘e- éEdiflCate of

) ————fitness-and-health register-shall-be- kept- readtly avallable for- mspect!on o

by the authorlty

‘e Directions to all the industries to preserve health records of each
workman for a period of 40 years from the date of begmnlng of the
-employment or' 10° years after the cessation of the’ employment
-+ ‘whichever i latér. The Honorablg: Supreme Court has grven this
partlcular direction in case of Consumer Educatron & Research Centre

o and others vs. Union of lndla Wthh deals w:th Asbestosrs

(Relevant Sectron Sectlon 41 C)

> Suggestion
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o Al the processes where silica dust is generated is hazardous in

nature and therefore they should be nctified by all Sate Governments

under the factories Act, 1948.
(Relevant Section: Section 85)
» Suggestion

All the manufacturing process/operations where - silica dust is

generated should be declared as dangerous operatrons and the state

.government should frame rules under thrs prov1sron R

_, (Relevant Seotlon Seotron 87)

'The Mines Act, 1952

> Suggestlon

_Insoectron of mines should be made compuisory every six months by _

the inspectors and__the report to be made public. It should be made a

part of this statute requirement. Ch.ief. Secretary, of the State to be

responsrb[e for the rmplementatlon

Rules for lnspectlon of dust produorng areas should. be, framed and

'_ |mplemented wrth olear mentlon of all the activities to be inspected

upon The report should be made avallable to all workers and posted

on the weberte of the concerned authonty Any . vrolatlons of the

| _'presorlbed llrnlts should be strictly punlshed

IThreshoId limlts for smca dust enwronment should be revrewed

periodically. |
(Relevant Sections: Section 510 9 & 11 & 22)

» Suggestion
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Occupational Health Survey to be made compulsory after every 6
months

(Relevant Section: Section 9A)

> Suggestions

AII mspeotlon reports and lnformatlon gathered should be ‘made public

and the eX|st1ng secrecy prowsnon should be removed.

(Relevant Section: Sec:tlon 10)

. » Suggestion

There is a need for strict. implementation of Section 23. However, fine

. for. not-reporting -any - accident is-a-paltry sum of Rs 500 or

imprisonment upto 2 months. This penalty should be ehh'ahced.

(Relevant Sections; Sectioh 23 and 70)

"% Suggestions

lEvery person employed ll"l the dangerous operatlons shall be

3}
exammed by a medlcal pract|t|oner possessmg requlsﬂe quallﬂcatton

e w;thln 1,5ﬁdays_of_employment No- person—shall bewallowed tomwork

‘after 15 days of employment unless oertlfled ﬂt for such employment
by the medical practttloner ' |

'Each worker workmg ln the hazardous process area should be

perlod:cally exammed medrcally after every € months on the expenses

of the employer. Medical examination shiould also be’ carrled out at the

~ time of cessation of employment

X3 On the basns of above exammatton if. S|l|003|s |s detected the same
. W|ll be notlfled to the ooncerned authorltles

) | (Relevant Sectlon Sectlon 25, 26 and 27)
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Workman’s Compensation Act, 1923

» Suggestions .
The payment for medical expenses shoold be made by the_employer
directly to the hospital/doctor and workers should get cashless
treatment facility.
Amount of compensation is calculated as per disability percentage.
For Silicosis victims, this disability should be considered as 100% as
per Highr Court of Gujarat order under case number 3449 of 1999
(Babubhai vs. ESIC) | '
Nlechanisms for ensuring- enforcement of the compensation order
| should be set-up. Compensation should be dellvered W|th|n a period
of 1 month from the date of order |
In both the Acts (Employee Compensatlon Act 1923 & ESI Act, 1948)

a qualrfylng perlod s necessary to clarm compensat[on Th|s has been

"3 hindrance for Workers to clalm compensatlon ThlS should be
removed and any “worker found to be suﬁerrng from SlliCOSls (no
matter for how Iong the employment was) should be compensated

(Relevant Sections Sectlon 3 Schedule Il and 11)
: Employees State lnsurance Act 1948

> Suggestions

-~ This Actis"-applicable to the Factones ‘of the organlzed sector
Suitable amendments are t6 be made s as to prov:de the beneﬂt of
. this Act to: all_the worker_s mcludmg those in unorganized sector.
Supreme Court directions in case of Cus_tomer Education & Research
Cehtre and others vs. Union of India which deals with Asbestosis

should be made applicable with regards to Silicosis-
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~
'/j 1. “The ESI Act and the Workmen's Compensatlon Act provide for
f payment of mandatory compensation for the injury or death caused to
: the workmen while in employment Slnce the Act does not provide
~ for payment of compensation after cessation of employment it
~ becomes necessary to.protect such persons from the_respectrve
~ | ~ dates of cessation of their employment till date. Liquidated damages
. . by way of compensatlon are accepted principles of compensation. In
( ~ the llght of the law above laid down and also on the doctrine to
s | - tortuous liability, the respective factories or companies shall be found
o to compensate the workmen for the health hazards which is the
OF _cause for. the disease with which the workmen are sufferlng from or
™ : | had suffered pending the writ petitions. - ‘Therefore, the factory or
2 . establlshment shall be responsrble fo pay quuldated damages to the
C Aiworkmen concermed.” . o Lo .

O 2. “All the factorles whether covered by thls ESI Act or the Workmen’s
U compensation Act or otherwrse are drrected to compulsory insure
{\”' health coverage to every workers " . .
R Amount of compensatron is: calculated as per - dlsablllty percentage.
o) For SlllCOSIS vrctlms thls drsabllrty should be consrdered as: 100% a
< - per Hrgh Court of. GUJarat order under.case number 3449 of 1999
) (Babubhar v/s ESIC). Coe sl L
v ,(Sectlon 52-A'-and_-8ched_ule.lll)
W .
¥
© |
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‘CHAPTER -5
Conctusion

. The National Human Rights Commission is'de'e’ply concerned

with “the plight of the workers inflicted wrth the dreaded disease of

silicosis. The concern of the Comission is towards the nght of these

“workers and their families to lead a life of drgnrty which rs being denied to

" them due to the callousness of the official machinery. As a result these

~ workers, most of whom-are workrng as unorganrzed |abour wrthout any

‘ means to socrai secunty and: jOb secunty are |eft unattended after they

- contract thé dreaded disease. ‘Most of these inflicted workers dre without
" recourse to the necessary health care support. Their families suﬁer from E

loss of Irvelrhood but no compensation is avariable to them from the State

- authorrttes

The Commission having™ been“rnformed—of such cases—of suﬁerrng——
and denial of human rights has sought to ensure compensatlon for the
. _aﬁected workers and their families.’ However |t may be understood that
_ these are at best ad- hoc or. provrsronal measures 1o prowde them relref
"‘-"'-_What is? necessary as a. Iong-term and’ concrete measure is to have in
‘place a legrslatrve and rmplementatlon system “fori automatrc
compensatron as'well as social security beneﬂts to be made avarlab!e to
such affected pérsons without the need for- rntermedratron by bodres like
- us. At the same trme there is rmmense need to ensure ‘that the
'._frequency of. such cases is reduced to mlnlmum by use of avallable
technology and screntrfrc means 1o put m place the preventrve measures
'hke wet dnllmg, face masks, etc.. There is need to ensure proper

utlhzatlon of the expertrse avartable wrth specralrzed mstrtutlons Irke
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National Institute of Occupational Health (NIOF—I) and Directorate General

of Factory Advice and Labour Institutes (DG FASLI).

Initiatives by the concerned Government Departments in even a
small measure on the above lines will go a long way in ameliorating the

sufferings of large number of workers.

wdek
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Annex. I}

Recommendations of National Human Rights Commission on
Preventive, Remedial, Rehabilitative and Compensation Aspect

concerning Silicosis

Preventive Measures:

. The occupational health survey and dust survey on half yearly

basis may be made mandatory in suspécted hazardous industries,
All the enrolled workers must be medically examined before
entering into the emplbyment. The workers should be clinically
examined with Chest radiography and pulmonary function test to
rule out any respiratory disorder.

. State/UT governments  should encourage 'development and

promotion of various cost-effective engineering control measures
to manage silica dust through surveillance of processes or

operations where silica is involved.

. Implementation of precautionary measures including the protective

gears for the workers of silicosis prone industries may make

mandatory by the concerned enforceme;nt authorities.

. Dust control devices should be insté!led to reduce the dust

generation at the workplace. ~National Institute of Occupational
Health (NIOH) has developed control devices for agate, grinding
and quarts crushing industries based on the principle of local
exhaust ventilation. The use of wet drillipg and dust extractors may
be enforced by respective regulatory au’éhorities.
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The workers vulnerable to silicosis need to be made aware of the
disease through wide publicity campaigns with the use of
electronic and print media. This will also improve self responding

of cases and facilitate early detection.

 Silicosis is a notified disease under Mines Act 1952 and the

factories Act 1948. Silicosis may also be made a notifiable disease
under the Public Health Act. As such all district/primary heaith
centres/hospitals in  the country, will have to report the
cases/suspected cases of silicosis to,the Government.

There is a necessity to develop Master Trainers to impart training
to all public health doctors/paramedics for early diagnosis and

detection of silicosis.

_Less hazardous substitutes to silica should be found out for use in

place of silica.

.Industrial units which are silica prone should have an Occupational

Health and Safety Committees (OHSC) with the representation

from workers and Health Care Providers.

10. Silicosis contro! programme should be integrated with  already

1.

existing Revised National Tuberculosis Control Programme
(RNTCP). |
A mechanism to have intersébtora_l coordination among
departments such as Ministry of Health & Family Welfare, Ministry
of Labour & Employment, Directora{e General of Factory Advice
Services Labour |Institute, national Institute of  Occupational
Health, Tuberculosis Association ‘of India and civil society
organizations to evolve an appropriate strategy to deal with the
dual problems of silicosis and tuberculosis may be set up at the
center and state level.
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Remedial Measures:

In each of the district where silicosia prone industry, quarrying or
a big construction projects are on, there is a need to identify a
facility for diagnosis of silicosis.

The District Tuberculosis Officer must collect and maintain
accurate information and documentation on number of
workplaces and workers at ris_k from silica exposure. |
The accountability for the im'plemeﬁtation and control over the
rules & regulation of Laws must be rev;ewed tlme to tlme

The National /State Social Secunty Board set up under The
Unorganized Worker's Social Security Act, 2008 should

‘recommend welfare schemes to be formuiated for the welfare of

the unorganized workers who are ‘at the risk of contracting

silicosis as well as those already affected and their families.

‘The Central Government may consider extending the Rashtriva

Swasthya Bima Yojna, a health insurance scheme for BPL
families and extended subsequently to some other vulnerable
groups, to the workers at risk of contracting silicosis and their

families.

Rehabilitative Measures:

The treatment cost of the silica affected person including

permanent, temporary or contractual worker should be borne by

‘the employer The dlstrlct admmnstratlon should ensure its

implementation and treatment
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The victims of silicosis should be rehabilitated by offering an
alternative job or a sustenance pension if they are unable to
work.

NGOs should be involved in monitoring and implementation of
the programmes initiated for the benefit of silica exposed
workers. | |
Appropriate Counseling sho_ufd be provided to the person
affected by silicosis.

Compensation:

. The silica affected person should be adequately compensated.

. Silicosis is a compensable injury enlisted under the ESI Act and the
W_orkmeh’s’ Compensation Act. - Therefore a separate Silicosis
~Board similar to the one set up by the Government of Orissa may
be formed in every State. The guiidelines and model calculation of
compensation may be framed under the ESI Act and the
Workmen's Compensation Act.

. The, Board can. carry out surveillance of silicosis cases and
assessment of disability/loss of earning capacity resulting from the
diseases for the purpose of compensation and rehabilitation.

. The compensation could be calculated based on Disability
"'Adjusted Life Year (DALY) developed by Worid Health
Or'g'ehis'ation The attached annexure could be used as a

reference for calculatlng compensat[on



; Annexure
. Calculation of compensation’

WHO adopted strategy of the burden of disease essentially looks
into the new metric of the Disability Adjusted Life Year (DALY) lost due to
the disease. The DALY is a summary measure of population health that
combines in a single indicator years of life lost from premature death and
years of life lived with disabilities. One DALY can be thought of as one
lost year of 'healthy’ life and the burden of disease as a measurement of
the gap between current health status and an ideal srtuatlon where
everyone lives into old age free of diseases’ and dlsabllity DALYs for a
disease or health condition are calculated as' the sum of the years of life
lost (YLL) due to premature mortallty in the populatlon and the years lost
due to disability (YLD) for incident cases of the health condition.

- With due consideration of drﬁerent estimates, it mlght be possmle

to arrive at DALY values assocrated to the srlrc05|s As a hypothet|cal

B e

'example a calculatlon to arrive at the DALY values for srlrcosrs some

observations of NIOH studies are shown herewrth Durrng the perlod
from 1981 to 2004, 12 studies have been conducted at NlOH and

different work processes such as slate pencH workers agate workers

quarry workers, ceramic and pottery workers. The prevalence of silicosis

‘has been reported in the range of 12 to 54% in drfferent occupatronal

groups. The average age of workers ranged from 27 to 43 with the

duration of exposure varied from 5 to 19 years

"It is a model calculation. Wherever possrble the data for the local
population should be used. .
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Let us consider that the total number of workers exposed to silica
in India with potential risk to contract with' silicosis is ~30 lakhs and the
onset of silicﬂosris is at the age of'27 years and the duration of exposure
when silicosis reported is 8 years. The survival time data regarding
silicosis patients-in lndia__after diagnosisl of. the disease are not available.
'the lite-r'ature' reported mean survival time (Lou and Zhou, 1989) of
smcosrs pat_i_e_n_ts after diagnosrs is 12 2 years With the detailed
calculatron method avarlable for DALY one can arrive at average age of
death_ of sllicosrs patrent o_f_around ~40 yrs. ._The life expectancy at the
aoe of 40 yrs. is 315 yrs a:n_d_ talfing discount of 3% into _consideration,
the life eﬁrpeotanoy at the age of 40 yrs becomes 21.82 yrs. Taking the
prevalence of silicosis at 32% the total workers that might have
Vcontraoted srhcosrs ~8. 6 Iakhs Current data regarding mortality due to
silicosisTin Indla are not avar[able For the purpose of the oalculatlon the
‘-mortalrty due to srhoosrs is taken as 2. 3% (Nakagawa, et.al 1985). That
means the mortality number is ~twenty two thousand. The summated
”YLL and YLD yrelded the DALY value as ~520262 yrs., and accordingly
the total number of years tost per SI[ICOSIS patrent can be arrived at ~23
"years Wrth mrnrmum income of a worker of Rs 36, 000/~ per annum, the
| estrmated amount of compensatlon to a s:hoosrs patrent mlght be arrived

at Rs ~13 lakhs due to drsabrlrty adjueted life year lost of ~23 years.
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Limitations

This approach of estimation of compénsation has certain limitations
due to the non-availability of some basic estimates such as the total
exposed population, prevalence estimate based on large scale study,
survival time of silicosis patient after diagn!osis, disability weights, etc. In
the above hypothetical calculation the disability weighi for silicosis

patients is taken as 0.006.

Abbreviation

DALY Disability Adjusted Life Year
ESI Employee State Insurance

NIOH National lri_stitt:ite of Occupational Health

OHSC  Occupational  Health  and  Safety

Committees
YLD Years Lost due to Disébility
YLL - Years of Life Lost
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Annexure- I

Recommendations of National Conference on Silicosis

All State Government shouid comiplete a detailed survey of the

industries. within 6 months, unless specific period indicated by the
Commission as in case of some _Sta’tes.

The Commission to call review me'etingé of concerned officials of
few States in batches every two months.

Silica detection equipment should be provided to factory
inspectorate to identify industries producing silica.

Survey should be divided into twd parts. Apart from survey of
workers, in silica producing factories, quarries etc, survey of ex-
workers is needed. |

Silicosis Board of Mandasor pattern should be extended to affected
districts of all States. '

it s i e & iz e anl sy s s

Need to differentiate between relief and con%-;;ensation

‘In MP, the status of victims is very poor and ill and therefore,

NHRC recommendation of granting sustenance pension should be
implemented early. o :

All affected persons shouid be treatéd as BPL.

Separate programme specially 't'a'rgeting silicosis victims should be
designéd which should cover health education as well as livelinood
/social security.

Earlier recommendations made by CPCB and DGFASLI made on
behest of NHRC should be implemented. |

When a victim suffering from Occupational Disease dies, ESIC is to
be notified before last rites are performed to ascertain cause of

death. They also want post mortem to be done. It is difficult for the
|
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people from poor strata of the society to follow the process
involving police. Also, it is not in line With the culture to keep the
body for long time before funeral. This stipulation, therefore,
requires change.

Method of diagnosis should involve: 15" Step-Screening of persons
who worked in silica dust producing faetories and have symptoms
like cough-breathlessness. 3 simple questions -(a) Are you
breathless? (b) Have you worked in a "high risk industry“- to be
defined; (3) Did.you have the symptormns before starting work? 2"
Step-Medical examination and chest X-rays by doctor at
designated "X-ray" center. 3_“’ step- éending of X-rays to expert
readers for final opinions. o '
Comprehensive strategy to check m[grat[on should be desugned
which can include modifications in ‘the MGNREGA scheme to
provide more number of wage days. o |
Many hazardous factories are stil working, they should be closed.
State should initiate criminal pLQQ?E_df_DQS _against. fhe factories
under the provisions of IPC and Factories Act where thé labourers
have contracted silicosis. -

DGFASLI should give standard questionnaire to all States. This
should include name, address etc, work history- worked/is working
in identified industries, duration of work, hours of work each day,
type of ‘work done, level of dust exposure, wages received,
symptoms related to chest, was;ting, weight - loss, record of

employment etc.

« Silicosis is a public health issue and it should be taken up at

‘national level.
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Govt. of MP has done some relocation of industry from residential

area to industrial area successfully. This may be replicated

glsewhere.

Gujarat High Court has passed order to the effect that all cases of

Silicosis be given 100% disability. ESIC should resolve to make it

“arule. |

All State Factory Inspectorate should have at least one Industrial

Hygiene Expert. :

ESI Act is applloable to units employmg less than 10 in Mandsaur.

This should be extended to whole of |ndia. |

' All civil hospitals should have OPD for occupational diseases.

Moreover, a worker may not have: required legal documents to

support his employment like identity card or attendance card or pay

Sllp as well as length of exposure, when he is out of employment

This stlpulatlon _therefore, requires ¢change.. . . - . . .

Functioning of separate cell under NRHM / state health department

should be started. |

"Introduction of special courses olé “Environment & Occupational

" Health" for the Junior Doctors and lnterns which has to be initiated

by the State Government |

Immediate recruitment of certified surgeons radiologists and chest

specialists and their capacity building-& training arrangement to be

made on dust diseases as per WHO & ILO standard.

Setting up of the Occupational Disease Diagnosis Centre (ODDC)

at district level ESI, Government. hospitals and _NRHlVl centers at

different location.

Limiting exposure to harmful dusts can be achieved further by

suppressing dust generation, filtering or capturing dust particles,
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e

diluting the concentration with fresh air, and using personal
protective respiratory equipment as further possible means of the
preventing silicosis. _ | |

* All the workers migrating to one State to Other state could be given
identity cards to make it easier for the treating doctors to get the
history of the work place, their exposure to the silica dust, working
conditions and health conditions of the workers.

k& dkk

51



Annex. IV

Changes Sought in the Existing Legislations

Act Provisions Action required to be taken
|
Factories Act 1948
1. Section 2(c) (b):- the e Gems and Jewellery industry may/
section identifies 29 inddstries_ ' be added
as hazardous under First
Schedule. Foundries, Cement,
Glass & Cerarhic, Ferrous
Metallurgical Industries, Power|
Generating  Industries . and
Grinding of glazing of metals
have the potential of exposure
to free silica |
2. Section 7:- Mandatory |« Factories where exposure to
written notice to be given .Sr'ﬂgf“n; agn;[(;lvﬁc:jusl’]:?f etscfogg
before using any premises as a not follow the provisions of
factory at least 15 days in Evsvﬁgtriggboutg of shhcehr?;?;(ea_'ries_gﬁz
advance. This shall include| not known to the Chief Inspector
name and situation of the :offactories.
factory and name and address
of the occupier as well as




number of workers occupied,

-
£ Section 7(A):-  the|e Non compliance. Seekmg
. section deals with the general enforcement of these provisions.
o duties of the occupier of factory
a premises.  Sub section 3
g prescribes  for a  written
. statement to be prepared by
o o .

the “occupier regarding the
{..—' ’ o ' - :
o health and safety of the worker.
f_;';) Section -8--& -8:- Deals|e All vacancies for the factory
v with the appointment and Inspectors to be filled within 6
) o months.
c powers  of  the  factory |« The inspectors must carry out
U . . E District | their duties in accordance with
‘) mspc-ectors very District Section 9. '
Magistrate ~ shall . be an|, Inspection of - premises will be
@ inspector for his district, made every month by the factory
S S | - inspectors for the first 3 years
- _ after these . directions- and the
- - “report made publicly available,
(o - the: lpspectlons can then reduce
O in frequency. Chief Secretary of
) _the state to be responsible for the
—‘j implementation of the direction.
g | * Obstructing the inspector, failure
O fo produce the documents efc, is
’ o ‘"pumshable under Séction 95,
U Section 10:- Certifying | e Though the provisions' here deal
) surgeons. The section deals| With ~appointment’ of certifying
, . surgeons, however, adequate
“ with  the appointment of number of Occupatlonal Health
L .., Institutes..do- not exist. Directions
Q -cert!fymg surgeOﬁs and their| to  settp _these. lnst_ltutes i
) responS|bllft1es "necessary o
- o All-. states to il : all- vacancies
),
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within 6 months for certifying
surgeons qualified in industrial
health and occupatlona! Health
and Safety.

Each district should have at least
one certifying surgeon. -

Chapter 3(Sections 11

to 20) deal with health.

particular section 14 speaks

In

about contro[llng the dust and

'fumes

“is required.

. All these provisions are ignored in
- most

ost of the Factories. Strict
enforcement of these provisions
In factories where

silica dust is generated, the

.. compliance and-- implementation

of Section 14 is extremely| r
important '
Section 41B deals with|e This  provision is  hardy

compulsory dlsclosure of
'lnformatron by the occupler
B where -hazardous processes

are mvolved and is mandatory

All rnformatron regardlng the

hazards has to be dlsc[osed to

the Chlef lnspectors Local
| 5'@_{thdrity and th general
| public. . - .

implemented. It is required to be

‘implemented strictly. .

comply  with this
is punlshable under

Failing to

provision

‘Section 968A

Report of Dust sampling by
employers should be made
available to the public

Sectlon 41 C Reqwres

h iﬁé occuprer to _ maintain

| accurate and up- to- date hea[th

records of the workers - and

medical

provides for

- Every- person: employed in the

dangerous operatlons shall be
examined = by ~ a  medical

practitioner possessing requisite

- employment.

qualification within 15 days of
No person shall be
allowed to work after 15 days of

o4
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- By

‘procedures

-
;, examination of every workers employment unless certified fit for
- while e is in job and after he :‘r‘::tltelg:gfy”_“e”t by the medical
- has ceased to be in Job, e The periodically of medical
- examination the employee.
a Certificate of fitness and health
o reglster shall be kept readily
- available for inspection by the
authority.
O o Directions to all the industries and
~ the  official-respondents  to
R maintain compulsory and keep
0 preserved health records of each
(1 workman for a period of 40 years
. from the date of beginning of the
) employment or 10 years after the
3 cessation of the employment,
o whichever is later .
e The Honorable Supreme Court
L has'given this particular direction
O in case of Consumer Education &
. Research Centre and others Vs.
{ union of India which deals with
O . asbestosis. .
o . o Failing _to. comply with -this

' provision is punlshable under
© Section 96A :
@
1) = :
[6 9. Section  41F:-  This|e Review of the standards of silica

: : dust by the Central Government.

W Section  deais with the_ - Industrial: hygiene labs of the
) Permssuble lImItS of exposure factory mspectorate to be set-up
o , N aII ‘states (lf not |n place
L fof  chemical and toxic ~already) and should be equipped
U substances The standards fDr with qualified industrial hygienist
U snlca dust has been prescnbed ;”Odntrﬁgu'reg _q_nstruments within 6
- long’ back which is required tO  Regular monitoring for dust levels
O be revised as per section 41(F)| to be done by employers |
| ~|'* Rulesi and - for
U



D)

(2) by the central government.

inspection and monitoring of dust
.producing arras should be framed
-and
mention  of

implemented with clear
the interval of

inspection, time and operation

during which inspections will take
‘place.
e Any violations of the prescribed

limits should be strictly punished.
All inspectors to be equipped with
relevant equipments to enable

dust measuring and monitoring
as per provisions in the Act, the |

TLV limits should be reviewed
after every 5 years. Work
environment monitoring should
be done once in 8 hr shift.

o Failing to comply with this
provision is punishable under
- L Section 96A
10. Section 85:- 'Power to|e All the processes where silica
— o e | dustis-generated-is hazardous in |
app_ly : the act_ .-t o certain nature and therefore they should
premises be notified by all sate
governments under the factories
Act, 1948. :
1. Section 87:¥.thisr' section |« AII the manufactunng

‘will

fdealsﬂith | the " frami g of rules |

'by state government -where

manufactunng

operatron can c:ause serrous'

nsk of bodlly

_ enumerates the areas WhICh

be covered under “such

process or

InJury o

process/operatrons ‘where silica

dust, is generated should be
declared . as _ dangerous
operations ~ ‘and thé . state

- government should be directed to

. frame rulee under thls provrswn
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e

T
b rules.
" 12. . _Section 89:- This | e Repor‘cing of silicosis and silica
) , . ' related Occupational Diseases by
. Sec:tron deals with  the medlcal practitioners should be

" responsibility placed on strictly enforced and in case of
™ : " any violation a fine of Rs. 10,000
- medical practitioners to report should be applicable which will be
) any occupational disease tothe | added into the  Silicosis relief
. .. : fund. Medical practitioners the
~ au’rhorrties lrke_ the  chief diseases should be rewarded Rs.
- inspector .or- others as 1000 per case they report.

;.! specified. There is a provision

_ of fine on the medical

l’;" practitioner in case the disease

g is not reported

13. Section 90:- deals with | The section should be utilized .
N the power provided to the state and enforced by the state

S _ ~_government - _

- government to appoint a|e Independent agency to conduct
~ moetent rson to inquire| &N Occupatldnal Health and
RO | .,C?. petent pers e i - Safety-survey. in-these industries.
- _cause of any acmdent in al '

S factory or into any -case the_
IS disease  specified in  Third |
\':i SCheduIe has been contracted

"’ 14, Sectlon 91A * Provides | » This provision came into force on
7 '_for safety and Occupatlonal - 26 January .1976 but no safety
9 | and occupatlonal health survey
5 health surveys by the Chief| - has . been dong’ in'" hazardous

I ;-,operat!ons generatmg silica dust.
J lnspector DGHS DGFASL' A State/UT WIse and National
0 B - ' survey is necessary
15, 7 _J_S\'gfctiq\nﬂ‘l__‘_l_A:g _Worke_rs o THhe report of any factory

S KRR S | inspection should be made

U P .
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related to health and safety at

work

have right to obtain informatiohw

available to all workers and
placed on the website to the
menitoring authority

Section 113: deals with

the'powers of Centre to give

16.

directions.’

» Centre should monitor the
"implementation of the Act by
. giving necessary directions to
the State/UTs

Mines Act 1952

771 Section 2(J) defines

‘mine’ to which the Act applies.

Section5t0 9 & 11 & 22

18.
release to appointment of
inspectors  and  Certifying

_ and duﬁes

‘lf he fmds anythrng requlrmg
| ,_ attentlon on: account of health

|of workers There can be fine
of Rs 5000 under Sec’uon 72B

Surgeons, Inspections, powers | -
Section 22 gives | .

lnspector s power to glve notice |

o All vacancies for the inspectors to

be filled within 6 months.

. lnspectlon of mines will be made
. every month by the inspectors
_for the first 3 years after these
' directions and the report made

- publicly . . available, the

mspectlons can then reduce in
~frequency. Chief Secretary of
.the state to. be responsrble for
 the |mplementat|on of the
" direction. - HEa
. Rules for 1nspect|on of dust
‘producing _areas should . be
~ framed and implemented with
clear mention of the interval of
'inspection, time and operation
.during which inspection will be

made av_allable to all workers
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and placed on the website of
the monitoring authority. Any
. violations of the prescribed
"limits  should be strictly
punished.,

¢ Pollution Control Board and other

Entities should monitor the
. Silica threshold level strictly
- and. any violations should be
~ punished with repeat
- offenders being shut down.

. Steps should be taken to prevent

Silicosis and proper
engineering control
mechanisms should be
installed in all premises.

Government should provide
. soft laons. to small enterprises
~who cannot afford the initial

high capital costs for such
-, installations. " Workers should
- be provided with personal
Protective equnpments and it
should be ensured that the
‘equipment  is  maintained

| property and is in sound
- working condition at al times.
Threshold limits for silica dust
~ environment”  should be
defined and monitered strictly.
Central Government to ensure its
full rmplementatlon

(-‘|

C

-

C

T

o

- *.'-S-éétio‘n-;QA deals with | e

Occupational Hea ith Su rvey

To be made compulsory after

- every 6 rhonths -
AThe provisions - of .Chepter 4

regardlng certlfylng surgeons and
chepter VA regarding ' medical

. examination of employed or to be

,

CCCT

employed in mines as per Mines

Z’.'.‘. FN’, .




‘Rules 1955 should be complied )
with’ )
20. ‘Section 10 deals with |e Al inspection reports and| -
secrecy of information obtained information gathered should be -
- ‘made public )
by‘ the: inspectors during oy
J|inspections and entails a fine )
on the lnspeotor in information ™y
is dlsolosed s
e
{ -
_21. |- - Section 23 requires the | ¢! The provision should be strictly/| O
"mlne owners to report any implemented. However, fine for||
not reporting any accident is||
accident - and pasting it on| under Section 70 a paltry sum of|}
- 'Rs 500 or imprisonment upto 2| ¢
n__ot?[oe: board months. This punishment should|| ..
be enhanced L
- R I O
: . U
22, Sectlon 25, 26 and 27:- | e Every person employed in the O
'These Sectlons deal with the dangerous operations shall be ’
. examined by a  medicall| ()
provision .- of = notn‘ymg the | * practitioner possessing requisite \C}/
'ooncerned authorltles aboutthe - qualification within 15 days of} )
employment. No person shall be||
Occupational Dlseases It also| - allowed to work after 15 days of||
employment unless certified fit for|
;talks about ' the, medlcal such employment’ by the medicall|
praotltloner belng fme if the practltloner e )
'dlsease !S not reported The %EaCh worker workmg in the -,
. L * hazardous process area should \
max:mum flne although is al| be periodically:  examined |
| medically after every 6 months orj|
| paltryRsSO Seotlon26 gives the expenses of the employer O

| 'power to direct investigation in | * Medical examination should also
- : o be carried out at the time of | U
the causes of disease. The cessation of employment. |
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report of such an inrfestigation

can be published by the

Central Government under|

section 27,

Record of medical examination
and appropriate test carried out
by: the said medical practitioner
shall be maintained in a separate
register and results shared with
the employee.

Certificate of fithness and health
register shall be kept readily
available for inspection by the
authorlty

D|rect|ons to all the lndustnes and
the official-respondents . to
maintain. compulsorily and keep
preserved health records of each
workman for a period of 40 years
from the date of beglnnmg of the

'employment or 10 years after the

cessation of- the employment,

'whrchever . is  later. The

- Honorable Supreme Court has

" given this particular direction in
~case of Consumer Education &

Research Centre and other Vs.
Union of India which deals with

,asbestosrs

'Reporttng of 'S-IIICOSIS and Silica

related Océupational Diseases by
medlcal practitioners should be
strlctly enforced and in case of
any Violation-a-fine of rs 10,000

~should be applicable which W|Il be.

added into the Silicosis relief fund

The Cénfral- Government should

direct . mvestlgatlon into the

‘causes of disease Silicosis with

~'which appfoximately 10 million
- are- stated..to-be suffering. The

report of such mvestlgatlon be

“rhade | pubhc
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23 — Section 48:- Register of | e There is non- comphance of this
" | persons emploved provision. The inspectors
P PIOYE . should ensure full compliance
. of this provision
Employee’s ~ Section  3:- this Only cash compensation is
U B o , granted. (Medical benefits
Cgmpens,atlon._ | seotlgn d??‘? with - the | are also now reimbursed).
Act, 1923 (earlier | compensation  to  be | The payment for medical
TR RS | expenses should be made
Wor:k[n.an_s_ | provided -in case of injury by the employer directly.
Compensation | or acmdent to a workman | As per Section 2(n) certain ||
Act, 1923) during - the - course of | categories .of ~employees
S _ o are not covered.
employment ThlS section | Amount of compensation is

- '.fother

i construction works

. ?Act th

- _enables workers suffering |

from -

diseases - to

- |-compénsation.-Schedule-1-f —
| of the act includes persons |

"employed i

" hazardous
5occupahons
‘ pecupational
“'should  be
"contracted while

ases J

in the

| service, of th,,'_____wemployer in |

divides the occupational

| pccupaﬂonalz

avail
factories, |
and |

As(_ per the |

the spemfled employment.

‘Schedule 1il of the Act|

calculated as per disability
percent. For Silicosis
victims, this  disability
should be considered as
100% as per High Court of

Gujarat—order under case ||

number 3449 of
(Babubhai v/sESIC)
Mechanisms for ensuring
enforcement  of  the
compensation order should
be set-up. Compensation
should be delivered within
a period of 1 month from
the date of order.

In both the acts (Employee
Compensation Act, 1923 &

1999

ESI Act, 1948) it is strated ||

that a period is seen as
QUALIFYING period- to
claim compensation. This
has -been a hindrance for
workers. ~ to  claim
compensation. This should
be removed and any

(13
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disease into three parts
namely Part A, Part B, and
Part C. for
specified in part A there is

diseases

worker found to be
suffering from Silicosis (no
matter for how long the
employment was) should
be compensated.

(L) ne qgaljfying

(F) ESI  Act Section 2(8):- this

(|«;IQ48 section  deals with the

A definiition of = the

(:\ . employment injury

(‘:. — Section 51A Thls

E 'sectlon deals wnth ._the'

B presumptlon as to accident

.[> - jarising -in  course  of

g) emp[oyment and_ states

(J-} that, an ‘accident arising in

J) the eouree of an_,'insured

Q') E p'eréon’éemployment _shaﬂ ,

C'} b presumed 7__in' . ,the
,-{l) absence of evidence to the
kmjl) ' | contrary,_ also to have

§|" ) ar:se;?_:;____-_-- out . that

Lj - Iemﬁldy'm:ent.

i Sectlon 52A deals . All  compensation claims
. ) e W|t upatlonal dieases | filled under the Acts to be
- N B A e processed urgently and
C Schedu[e Il of the act lists disposed .within 3 months
. .' theOccupational diseases Z:r!(;?nsthe date of filling of
W,
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in three parts, with sificosis

| specified employment for a

-lis—contracted. __For_the|

listed under Part C of the
Schedule. For diseases
specified in Part A there is
no gqualifying pericd of
employment. For diseases
specified in Part B a
person should have been
employed in the specified |
a person should:' have

been employed in ‘the! -

continuous period of 6

months before the diseasé

 diseases specified in Part|

C, the qualifying period is
specified by the Employee
State Insurance
Corporation which is set

up under the Act.

- In both the acts it is stated

that a period of | .
employment is required for
the  disease to occur.
Though it is logical, the
period is seen  as
QUALIFYING period to
claim compensation. This
has been a hindrance for
workers to claim
compehsation. This should
be removed and any
worker found to - be
suffering from Silicosis (no
maiter for how long the
employment was ) should

~ be compensated. ESIC gad
resolved in 1992 in fthis
regard -and this resoluticn
should beceme part of the
Act.

o IAESIAct _compensation is

due from the date OF |
confirmation and
assessment by the Special
-medical Board. The Act is
silent on the time period
within “which the claimant
should be examined by the
Board.” - In such
‘Clrcumstances claimants
have to wa}t for as long as
“twd to three years for the |
Board .o examine their
clalms No compensation
for=the -waiting . period s |
pald __ This should
' lmmedia’cely changes by
amendlng law to the effect
that the compensation is
due from the date of




k-’)

injury/diagnosis/first
suspected.

e In oder to ensure effective

- implementation of these
Acts:

2. Worker should be
immediately given the
employment card, within
maximum 7 days.

3. Where ESI Act s

applicable, the ESI
inspectors should that all
workers are  registred
under the £SI Act.

4. Where ESI| Act does not
apply, in aaddition to
Employee’s
Compemdation Act, an
insurance scheme for
medical- - benefits and
compensation for the
dependents should be
taken by the employer.

» Supreme -Court directions in
i case of Customer Education

' & Research Centre- and

others vs.. Union of India
which deals with Asbestosis
should be. made applicable
‘with regards to Silicosis-

. “The ESI Act and the

Workmen's - Compensation

- Act ‘provide for payment of
| mandatory compensation for
- the injury or death caused to

the workmen while in
employment. . Since the act
does not provide for payment
of  compensation - after
cessation of employment, it
becomes  necessary to
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protect such persons from the
respective dates of
cessastion of  their
iemploynment fill date.
Liquidated damages by way
of compensation are
' accepted principles  of
compensation. In the light of
the law above laid down and

. also on the doctrine to

liability, the
factories  or

tortuous
respective .-

.. companies shall be found to

compensate the workmen for
the  health hazards -which Is

. the cause for the disease with

which the workmen are
suffering from or had suffered
pending the - writ - petitions.
Therefore, the - factory or
establishment” - shall ~ be
responsible to pay liquidated

—

damages to  the Workmen
concerned.” '

WAl the factories whether

covered by this ESI act or the
Workmen's compensation Act
or otherwise are ‘directed to

" compulsory. insure = health

coverage to every workers.”

‘Amount: of .compensation is
caculated, as ‘ per. . disability
percent. For:Silicosi victims,
this disability, should” be
considered _as_100% as per

High Court’ of Gujarat order
under case number 3449 of |

!
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1999 (

abubhai v/s ESIC).



