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33 lakh ex gratia paid to
deceased minor’s family

POST NEWS NETWORK

Bhubaneswar, Sept 9: Following
the intervention of the National
Human Rights Commission
(NHRC), authorities of Kodala
NAC finally paid 73 lakh com-
pensation to the family of a 13-year-
old minor who had died due to
the collapse of an information
pillar in Ganjam in 2018.

The officials also sent separate
copies of payment receipt as proof
to the state Housing and Urban
Development (H&UD) department
and the complainant Dillip Kumar
Das apart from the Commission.

Earlier August 16, the NHRC
had asked the H&UD department
to pay I3 lakh as compensation
to the family of the deceased minor:
The commission had gone through
the district Collector’s report on
the issue, and concluded that the
negligence on part of the officials g
during the erection of the infor-
mation board had viclated the
human rights of the victim.
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Plea seeking
filling of

vacant NHRC
posts junked

PTI M NEW DELHI

The Supreme Court
on Thursday dis-
missed a plea seeking
directions to fill vacant
posts at the National
Human Rights
Commission (NHRC).
A bench headed
by Justice L Nageswara
Rao noted that former
apex court judge
Justice Arun Mishra
has been appointed as
the chairperson of the
National Human
Rights Commission.
“In view of subse-
quent events of
appointment of chair-
man and members this
petition has become
infructuous,” the bench
also comprising Justice
B R Gavai said.
During the brief
hearing, the petitioner
told the bench that
chairperson and mem-
bers have been appoint-
ed and only two posts
are lying vacant.
The apex court
then asked,
“Chairperson has been

appointed, why should
we keep it pending.
The matter has become
infructuous.”

The top court was
hearing a plea filed by
lawyer Radhakant
Tripathi seeking a
direction to fill vacant
posts at the National
Human Rights
Commission.

Justice Mishra is
also the first non-CJI to
be appointed to the
NHRC chief post since
the amendment of the
Protection of Human
Rights Act in 2019.

The post of NHRC
chairperson was lying
vacant after Justice H L
Dattu, a former Chief
Justice of India (CJI),
completed his tenure in
December last year.

Rajiv Jain, former
director of the
Intelligence Bureau,
and justice M M
Kumar, former chief
justice of the Jammu
and Kashmir High
Court have also joined
as members of the
commission.
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Does India Need A Law To Make Reparations For Wrongful Detention Or Prosecution By The State? The Case For And Against
We need a proper compensation law ~ There are sufficient legal remedies
instead of relying on judicial discretion already available, so why a new law?

reation of a uniform legal frame-

work for compensation to victims

of wrongful detention is a perti-

nent issue facing the country to-
day Rampant misuse of draconian laws
like the NSA, UAPA and sedition provision
af the [PChas once again sparked a debate
on the prevailing socio-legal framework
and criminal justice system.

Liberty of a person is of paramount
importance in a democracy. Protection
of inmocent people from wrongful legal
actions is fundamental to any legal sys-
tem operating in a modern demaocracy.

India, the largest democracy in the
waorld, is a signatary to the International
Covenant on Civil and Political Rights (1C-
CPR) which uphalds to protect the civil
and political liberties of an individual. The
right to compensation for wrongful convic-
tions is laid down in Article 14(6) and for
wronghul arrests and detentions in Article
9(5)of the covenant. India ratified the IC-
CPR in June 1978 while declaring thar
compensation is not an enforceable right
under the Indian legal system.

While various provisions in the In-
dian Constitution enable such victims

Currently, the amount
awarded, if any, depends on
the case and the judge hearing
it. This has resulted in many
victims not receiving or not
even seeking compensation

to approach the court for availing com-
pensation by virtue of the fact that
wrongful imprisonment is a violation of
fundamental rights under Article 21
(protection of the right to life and lib-
erty) and Article 22 (protection against
arbitrary arrests and illegal detention
etc), such compensation is not absclute,
uniform or even universal.

Nevertheless, the Supreme Court
evolved this compensatory jurispru-
dence through its various landmark
pronouncements setting precedence of
awarting compensation as a public law
remedy for violations of constitutional
rights, including wrongful imprison-
ment. However, the SC has tried to
limlt the scope of cases covered under
the remedy of awarding compensation
for violation of Article 21 in multiple
cases due to lack of a legislation.

I am of the opinion that India as a
responsible democratic nation must

therefore adhere
to international
commitments and
make necessary
Jjudiciary reforms.

The Law Com-
mission of India
n its 277th report
titled ‘Wroangful
Prosecution (Mis-
carriage of Jus-
tice): Legal Rem-
FOR edies’ recom-

mended legisla-
tlon that makes compensation manda-
tory for victims of wrongful imprison-
ment. The recommendation itsell has
proven that there is a need for a law to
compensate victims of wrongful deten-
tion Inthe country. The report identifies
wrongful prosecution to be the appropri-
ate standard to approach the issue of
compensation. It recommends the crea-
tion of a statute laying down the condi-
tlons, amounts, procedure, etc of award-
ing compensation to ensure that the in-
Jjustice done is redressed. One of the
main highlights of the recommendations
is that causing harm or damage to any
innocent person in body, mind, reputa-
tion or property is to be the central rea-
son for the compensation claim.

When I was wrongfully incarcerated
in 2018 under NSA, it left an indelible
scar on my life. | suffered damage to
health, loss of income or earnings, loss
of family life, loss of opportunities,
reputation and ostracisation besides
having to fork out litigation fees, and
other consequential expenses. The psy-
chological and emotional harm caused
to me and my family further com-
pounded with subsequent arrests. The
latest being this year under NSA again,
for the mere expression of my opinion.

Justice in its true sense is hardly
served by mere release of the victim
from prison after prolonged wrongful
detention. Often in such cases, victims
go through traumatic experie dur-
ing and after the ordeal that may lead to
post traumatic disorder in their lives.
Thesense of injustice willalways haunt
the mind of the victim and his/her fam-
ily. The psychological and emotional
scars may leave a permanent injury

Wrongful prosecution and incarcera-
tion flow from the unjust actions of the
state. The state which has taken away the
rights, dignity, and personal liberty of
these individuals should be held respon-
sible and accountable for all the loss and
pain that the victims go through. One way
tomake public officials liable for miscon-

Kishorchandra
Wangkhem

REALITY CHEQUE: After fighting for justice for more than two decades, former Isro
scientist Nambi Narayanan, who had been wrongfully implicated in an espionage case,
was awarded compensation by the courts

duct is through the court of law, where
they could be directly prosecuted for pur-
ported misuse of power As a retired Jus-
tice of the Supreme Court stated, that a
district magistrate should be made to pay
compensation for wrongful detention
under NSA is plausible. The state thus
needs to have a legal obligation to com-
pensate for the suffering cansed due to
wrongful im-
prisonment.
Currently.
the amount of
compensation

W¥eaceEore

n general parlance, ‘wrongful im-

prisonment’ is understood as illegal

detention or detention without suf-

ficlent grounds by law enforcement
agencies. The Indian Penal Code (IPC)
calls it ‘wrongful confinement’ and
‘wrongful imprisonment’ is not defined
as a separate offence,

Despite the difference in terminology,
there are not
only sufficient
statutory provi-
sions for the
award of com-

awarded, if
any isawarded
at all, depends
on the case and
the judge who
is hearing it.
Thisdiscretion
has resulted in
many victims
not receiving or not even seeking the
compensation they deserve. An effective
compensation law will deter public of-
ficlals from criminal activity and en-
courage victims to bring their cases to
court. Therefore, T strongly believe and
apine that a mandatory right tocompen-
sation must be established.

the paper

Wangkhem, a journaiist, was arrested
under NSA for a Facebook post and
released following a Manipur HC order

Participate in the reader poll and give
comments on this debate by visiting
http://bit.ly/timesfaceoff or
scanning QR code. Poll resultsand
top comments will be featured in E

toa
victim of
wrongful im-
prisonment but
the constitu-
tional courts
also have a
right to award
I"ﬂlli"ﬂl'y com-
pensation in appropriate cases. Thus,
there seems no rationale to enact an-
other statute when the jurisprudence on
compensation has already been devel-
oped in our country.

A police officer may arrest any person
based on credible information, or reason-
ahle suspicion of having commiited a
cognizable offence. However, this power
isnot absolute, and is subject to the scru-
tiny of courts. The law on arrest was
amended with effect from November

OlE=10)
e

2010, and certain
restrictions were
imposed, particu-
larly for offences
punishable with
imprisonment up
to seven years.
The Supreme

Court (SC) in i
Arnesh Kumar

vs. State of Bihar ,,M,_ﬁ
(2014) held that  AGAINST

conditions prece-

dent to arrest must also be scrutinised
by the magistrate. Thus. if an investigat-
ing police officer fails to satisfy the mag-
istrate with the material or information
produced on record which necessitated
arrest, he can release the aceused on bail,

The problem arises when a person is
kept in custody for long hours without
putting his arrest on record. Such deten-
tion s nothing but ‘wrongtul confine-
ment’ (defined under section 340 of the
IPC) punishable with imprisonment
under various sections depending upon
the purpose and duration of confine-
ment. This problem gets aggravated
when the person so detained is also sub-
Ject to custodial violence which is not
only an offence but also deprivation of a
fundamental right to 1ife and personal
liberty guaranteed under Article 21 of
the Constitution. Such a person is, there-
fore, entitled for suitable compensation
under the CrPC or remedy available in
public law based on the strict liability for
contravention of the guaranteed indefea-
sible rights of the citizen.

Under section 357 of the CrPC, a court
may order compensation to the person
who has suffered any loss or injury, even
if fine does not form a part of the sen-
tence. This power is also available to ap-
pellate and revisional courts. The 8C in
Ankush Shivaji Gaikwad vs. State of
Maharashtra (2013) held that the power
to award compensation to victims of of-
fence conferred on the court is coupled
with duty The courts are bound to con-
sider the issue of award of compensation
in every case and record reasons for
awarding or vefusing compensation. The
only limitation is that the acensed must
have the capacity t y compensation,

A new section of the CrPC (in
foree from December 2009) makes it man-
datory for every state government to no-
tify its own ‘Victim Compensation
Scheme’ for providing funds for the pur-
pose of compensation to the vietim or his
dependents. The courts under this provi-
slon can award compensation even in
cases which end in acquittal or discharge.

Another section 338 of the CrPC also
Tays down the principle of compensation
when there is no sufficient ground for
causing arrest of the accused. However,
there must be a direct and proximate
nexus between the complaint and the ar-
rest for the award of compensation.

Most importantly, the SC has held that
it has the power to award monetary com-
pensation when the constitutional right
topersonal liberty is invaded by enforce-
ment agencies. The Rudal Sah vs State
of Bihar (1983) was alandmark judgment
in which the SC ordered the Bihar gov-
ernment to pay compensation of Rs
30,000 to Rudal Sah who had to remain in
jail for 14 years after his acquittal. Simi-
larly, in Bhim Singh vs Stateof J&K, the
Court awarded a sumof Rs 50,000as com-
pensation because the petitioner as MLA
was detained in custody and deliberately
prevented from attending the legislative
assembly session. The detention was held
to be mala fide and deliberate.

Another hallmark step was the enact.
ment of the Protection of Human Rights
Act, 1993, and constitution of the Na-
tional Human Rights Commission

The Supreme Court has held
that it has the power to award
monetary compensation when
the constitutional right to
personal liberty is invaded by
enforcement agencies
o]

(NHRC). The definition of “human
rights”, under the Act, is large enough
to include fundamental rights tolife, Iib-
erty, equality and dignity of individuals.
The commission can make an inquiry
into such violations and make recom-
mendations to the government for com-
pensation or damages to the victim etc.
In suitable cases, the NHRC, which is
easily accessible to common people, has
awarded compensation for violation of
their human rights by the police.
Inview of this, there seems no reason
toenact another statute. The only need is
to spread awareness among the common
populace about the prevalent legal rem-
edies and continuously sensitise the law
enforcement agencies so that the instanc-
es of human rights violations are mini-
‘mised at the hands of their protector:

The writer Is a senior IPS offfcer in
Chhattisgarh. Views are personai
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Plea seeking
filling of

vacant NHRC
posts junked

PTI W NEW DELHI

he Supreme Court

on Thursday dis-
missed a plea seeking
directions to fill vacant
posts at the National
Human Rights
Commission (NHRC).

A bench headed
by Justice L Nageswara
Rao noted that former
apex court judge
Justice Arun Mishra
has been appointed as
the chairperson of the
National Human
Rights Commission.

“In view of subse-
quent events of
appointment of chair-
man and members this
petition has become
infructuous,’ the bench
also comprising Justice
B R Gavai said.

During the brief
hearing, the petitioner
told the bench that
chairperson and mem-
bers have been appoint-
ed and only two posts
are lying vacant.

The apex court
then asked,
“Chairperson has been

appointed, why should
we keep it pending.
The matter has become
infructuous”

The top court was
hearing a plea filed by
lawyer Radhakant
Tripathi seeking a
direction to fill vacant
posts at the National
Human Rights
Commission.

Justice Mishra is
also the first non-CJI to
be appointed to the
NHRC chief post since
the amendment of the
Protection of Human
Rights Actin 2019.

The post of NHRC
chairperson was lying
vacant after Justice H L
Dattu, a former Chief
Justice of India (CJI),
completed his tenure in
December last year.

Rajiv Jain, former
director of the
Intelligence Bureau,
and justice M M
Kumar, former chief
justice of the Jammu
and Kashmir High
Court have also joined
as members of the
commission.
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Delhi: Complaint against DMRC over ‘wrong' signages for

transgenders at new toilets
https://www.timesnownews.com/delhi/article/delhi-complaint-against-dmrc-over-wrong-
signages-for-transgenders-at-new-toilets/809648

A complaint has been filed with National Human Rights Commission (NHRC) against
Delhi Metro Rail Corporation (DMRC) for alleged wrong signages at new toilets installed
by the metro authorities at stations.

The complaint has been filed by transgender activist Dr Agsa Sheikh in Delhi. Agsa
alleges the transgender persons have been misrepresented at new toilets by DMRC.

"We submit that DMRC has violated Section 8(3) of the Act [Transgender Persons
(Protection of Rights) Act 2019 ] under which the appropriate government shall
formulate welfare schemes and programmes which are transgender sensitive, non-
stigmatising and non-discriminatory," the report quoted from the complaint filed by Agsa.

The DMRC last month made provisions to allow access to transgender persons to
separate toilets at its stations. Till now, the toilets were meant only for disabled people.

Dr Agsa had welcome DMRC's approach but pointed out several mistakes in signages
installed by DMRC.

According to the activist Agsa, the signages used the word 'ubhaylingi' meaning intersex
persons and not transgender persons.

Agsa argued that the DMRC signages have spread incorrect terms as the agency has
used these signages in at least 47 toilets across Delhi Metro stations.

"Though the Hindi translation of the term in the Transgender Persons Act is ubhaylingi,
the community prefers that the word should be used for intersex persons and not
transgender persons,” she wrote in the complaint. Dr Agsa has now sought the removal
of all such bilingual signages.

The transgender activist further argued in her complaint that the signage uses the
wrong symbol for transgender (half-male and half-female) which gives a wrong
impression that transgender persons are half male and half female.

The complaint said the usage of such symbol violates the order of Delhi chief secretary
making mandatory the usage of the symbol ‘T’ for transgender persons.
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SC lauds efforts,
but calls PIL on
NHRC pointless

New Delhi: The SC on
Thursday said that the
PIL filed by top court
lawyer and human
rights activist, Radha-
kanta Tripathy, is now
infructuous since the
National Human Rights
Commission Chairper-
son has already been
appointed (Justice Arun
Mishra). The bench of
apex court, headed by
Justice L Nageswara
Rao, said, “The plea
now is infructu-

ous since the NHRC
Chairperson has already
been appointed.” —ani
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GBI gets more plaints from
WB post-poll violence victims

H By Saibal Gupta
KOLKATA, Sept 9 (IANS)

THE Central Bureau of
Investigation that is probing the
cases of post-poll violence in
West Bengal under the direction
of the Calcutta High Court, has
recently written to the National
Human Rights Commission to
send them thelist of complaints
that could not be probed because
of circumstantial pressure.

The central agency wanted to
getthelistbecause it was receiv-
ing a series of complaints from
severalpeoplewhoarenotinthe
NHRC list submitted to the
High Court.

The NHRC in their report to
the Calcutta High Court had
mentioned 29 cases of murder
and 12 cases of rape and sexual
harassmentinpost-poll violence
in the State but the CBI officers

have reasons to believe that the
figure is much higher than
expected.

CBI sources said that even
some victims and their family
members, whose cases are yet to
beregistered, havebeenrushing
the CBI office in Kolkata to get
their complaints registered.
Sources further said that
although the members ofthe CBI
investigating teams are going to
places in the state to investigate
the cases, they are yet to reach
out to all corners.

“People are getting in touch
with us with new complaints.
Thenumber ofcomplaintsis high
enough and it doesn’t figure in
the NHRClist. We have asked the
NHRC to provideus alist of peo-
ple that could not be enquired
for some other reasons,” a CBI
officer told IANS on the condi-
tion of anonymity.
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SC dismisses plea
on NHRC posts

NEW DELHI, Sept 9:

The Supreme Court on
Thursday dismissed a plea seek-
ing directions to fill vacant
posts at the National Human
Rights Commission (NHRC).

A bench headed by Justice L.
Nageswara Rao noted that for-
mer apex court judge Justice
Arun Mishra has been appoint-
ed as the chairperson of the
National Human Rights
Commission.

"In view of subsequent
events of appointment of chair-
man and members this petition
has become infructuous,”" the
bench also comprising Justice B
R Gavai said.

During the brief hearing, the
petitioner told the bench that
chairperson and members have
been appointed and only two
posts are lying vacant.

The apex court then asked,
"Chairperson has been appoint-
ed, why should we keep it pend-
ing. The matter has become
infructuous.”

The top court was hearing a
plea filed by lawyer Radhakant
Tripathi seeking a direction to
fill vacant posts at the National
Human Rights Commission.

Justice Mishra is also the
first non-CJI to be appointed to
the NHRC chief post since the
amendment of the Protection of
Human Rights Act in 2019.

The post of NHRC chairper-
son was lying vacant after
Justice H L. Dattu, a former
Chiefl Justice of India (CJI),
completed  his  tenure in
December last vear.

Rajiv Jain, former director
of the Intelligence Bureau, and
justice M M Kumar, former
chief justice of the Jammu and
Kashmir High Court have also
joined as members of the com-
mission. (PTI)
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Plea seeking
filling of

vacant NHRC
posts junked

PTI ® NEW DELHI

he Supreme Court

on Thursday dis-
missed a plea seeking
directions to fill vacant
posts at the National
Human Rights
Commission (NHRC).

A bench headed
by Justice L Nageswara
Rao noted that former
apex court judge
Justice Arun Mishra
has been appointed as
the chairperson of the
National Human
Rights Commission.

“In view of subse-
quent events of
appointment of chair-
man and members this
petition has become
infructuous,” the bench
also comprising Justice
B R Gavai said.

During the brief
hearing, the petitioner
told the bench that
chairperson and mem-
bers have been appoint-
ed and only two posts
are lying vacant.

The apex court
then asked,
“Chairperson has been

appointed, why should
we keep it pending.
The matter has become
infructuous”

The top court was
hearing a plea filed by
lawyer Radhakant
Tripathi seeking a
direction to fill vacant
posts at the National
Human Rights
Commission.

Justice Mishra is
also the first non-CJI to
be appointed to the
NHRC chief post since
the amendment of the
Protection of Human
Rights Actin 2019.

The post of NHRC
chairperson was lying
vacant after Justice H L
Dattu, a former Chief
Justice of India (CJI),
completed his tenure in
December last year.

Rajiv Jain, former
director  of the
Intelligence Bureau,
and justice M M
Kumar, former chief
justice of the Jammu
and Kashmir High
Court have also joined
as members of the
commission.
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Plea seeking filling of vacant NHRC posts junked
https://www.dailypioneer.com/2021/india/plea-seeking-filling-of-vacant-nhrc-posts-
junked.html

The Supreme Court on Thursday dismissed a plea seeking directions to fill vacant posts
at the National Human Rights Commission (NHRC).

A bench headed by Justice L Nageswara Rao noted that former apex court judge
Justice Arun Mishra has been appointed as the chairperson of the National Human
Rights Commission.

“In view of subsequent events of appointment of chairman and members this petition
has become infructuous,” the bench also comprising Justice B R Gavai said.

During the brief hearing, the petitioner told the bench that chairperson and members
have been appointed and only two posts are lying vacant.

The apex court then asked, “Chairperson has been appointed, why should we keep it
pending. The matter has become infructuous.”

The top court was hearing a plea filed by lawyer Radhakant Tripathi seeking a direction
to fill vacant posts at the National Human Rights Commission.

Justice Mishra is also the first non-CJI to be appointed to the NHRC chief post since the
amendment of the Protection of Human Rights Act in 2019.

The post of NHRC chairperson was lying vacant after Justice H L Dattu, a former Chief
Justice of India (CJl), completed his tenure in December last year.

Raijiv Jain, former director of the Intelligence Bureau, and justice M M Kumar, former
chief justice of the Jammu and Kashmir High Court have also joined as members of the
commission.
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