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Introduction

1.1 Thisisthe Twelfth annual report of the National Human Rights Commission
covering the period April 1, 2004 to March 31, 2005.

12 TheEleventh annud report of the Commission, for the period from April 1, 2003
to March 31, 2004 was forwarded to the Central Government on November 22, 2004
for placing the same beforethe Parliament. But at thetime of writing the present annua
report, the Eleventh annua report together with the Memorandum of Action Taken il
remainsto be placed beforeeach House of Parliament, in accordance with the procedure
envisaged under section 20(2) of the Protection of Human RightsAct, 1993.

1.3 TheTenthannua report of the Commission, for the period 1% April 2002 to 31st
March 2003 was forwarded to the Central Government on 14™ November, 2003. It
wastabled in the Lok Sabhaand the Rgjya Sabhatogether with the Memorandum of
Action Taken on 21.12.2004 and 22.12.2004 respectively. References to the
communications/reports/letters, subsegquent to 1.4.2005, wherever made, have been
done asthe same were received during the preparation of the report.

1.4 The annual reports of the Commission serve as an essential sources of
information on thehuman rightssituationin the country. The Commission, therefore,
expresses its deep concern over the delay in placing the annual report before the
Parliament. The delay in tabling the report leads to further delay in getting afeed
back about the action taken by the Government, and denies timely and
comprehensive information on the work and concerns of the Commission, to the
Members of Parliament and an opportunity to discuss its contents at the earliest
and most appropriate time. The Commission urges the Central Government to

National Human Rights Commission Annual Report - 2004-2005

—‘ AR-Chapter-1-19-10-6-06.p65 21 % 7/17/06, 6:29 PM




iIN_____UEEEN . [T [T

Introduction

T AR-Chapter-1-19-10-6-06.p65

expeditioudly placethe annua report 2003-04 before Parliament, together with the Memorandum
of Action Taken, so that information about the initiatives and activities of the Commission for
the preceding year could be made available to the public without undue delay.*

1.5 The Commission had aso forwarded copies of the Tenth annual report to al the State
Governments/Union Territoriesasrequired under Section 20(2) of the Protection of Human Rights
Act, 1993, for tabling the report in the State Legidature, dong with a Memorandum of Action
Taken or proposed to be taken on the recommendations of the Commission and the reasons for
non-acceptance of the recommendations, if any. The Action Taken Report has been received from
the States of Karnataka & Gujarat only. Other state Governments have not sent the Action Taken
Reports. The confirmation regarding laying theannua report inthe State Assemblies, isstill awaited.

1.6 Inthe year 2003-2004 72,990 complaints had been received by the Commission, while
45,512 complaints were pending with the Commission. In all, the Commission disposed of
57,694 complaints during that year. In the current year under review, 74,401 complaints were
received by the Commission while 85,661 cases were disposed off during the year. The
Commission, thus, took effective stepsto deal with the pending cases.

1.7 Duringtheperiod under review Dr. JusticeA.S. Anand continued to serve asthe Chairpersonwith
Mr. JugticeY. Bhaskar Rao, Shri R.S. Kahaand Shri PC. Sharmaas members. Dr. Justice Shivarg V.
Patil, Former Judge, Supreme Court of Indiaassumed office asMember on 3¢ February, 2005.

1.8 Asregardsthosewho are* deemed to be Membersof the Commission” under the provisions
of Section 3(3) of the Act, Dr. Tarlochan Singh continued in office as the Chairperson of the
National Commissionfor Minorities. Dr. PoornimaAdvani, Chairperson of National Commission
for Women demitted office on 24.1.2005 and Smt. GirijaVyas assumed office as Chairperson
on 16.2.2005 and thus, becoming, a deemed member with effect from that date.

1.9 Shri PS.S. Thomas demitted office as Secretary General on 15.12.2004 and in his place
Shri Nirmal Singh, IAS (TN :1970) assumed office as Secretary Genera on 24.12.2004.

/-
(A.S.Anand)
Chairperson
(Shivarg V.Pdtil) (Y.Bhaskar Rao) (R.S.Kaha) (PC.Sharma)
Member Member Member Member

New Delhi
12" January, 2006

* At the time of printing of this report, the Ministry of Home Affairs apprised that the Annual Report 2003-04 has been tabled
in the Parliament on 7 and 8 March 2006 together with the Memorandum of Action Taken.
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An Overview

2.1 The National Human Rights Commission was established on 12th October,
1993 under the legidative mandate of the Protection of Human RightsAct, 1993.

2.2 Overthe past eleven yearsthe Commission hasendeavoured to give apositive
meaning and a content to the objectives set out in the Protection of Human Rights
Act, 1993. It hasmoved vigoroudly and effectively to usethe opportunities provided
toit by theAct to promote and protect human rightsin the country. While undertaking
thetasks set out in the Protection of Human RightsAct, 1993, the Commission has
noticed severd lacunaeintheAct over theyears. Thishasbeen mentionedin earlier
reportsand it isemphasized, once again, that thereisaneed to review and amend the
Act for the proper and effective functioning of the Commission.

2.3 TheUniversa Declaration of Human Rights adopted by the General Assembly
on 10th December, 1948, was followed by two Covenants — International
Convention on Economic, Social and Cultural Rights (ICESCR) and | nternational
Convention on Civil and Political Rights (ICCPR) in 1966. India signed both
these International Conventionsin 1979.

2.4 The UN Committee on Economic, Social and Cultural Rights (CESCR) is
taking arobust attitude towardsthe practical implementation of these rightsunder
the ICESCR. This was recognized by the United Nations in 1986 when it
acknowledged theright to development asahuman right. Theright to devel opment
asformulated inthe 1986 U.N. Declaration isasynthesis of the two sets of rights.

2.5 Indemocratic societiesfundamental human rightsand freedomsare put under
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the guarantee of law and therefore, their protection becomes an obligation of those who are
entrusted with the task of their protection. These rights are broadly classified into civil and
political rights on the one hand and economic, social and cultural rights on the other. While the
former are more in the nature of injunction against the authority of the State from encroaching
upon the inalienable freedoms of an individual, the latter are demands on the State to provide
positive conditionsto capacitate theindividual to exercise the former. The object of both sets of
rightsis, to make an individual an effective participant in the affairs of the society. Unless both
sets of rights are available, neither full development of the human personality can be achieved
nor true democracy can be said to exist.

2.6 The Commission, consistent with its mandate, took up issuesinvolving human rights that
areof significance, either suo motu, or when brought to its notice by the civil society, the media,
concerned citizens, or expert advisers. Its primary focusisto strengthen the extension of human
rightsto all sectionsof society, in particular, the vulnerable groups.

2.7 The Commission’s purview covers the entire range of civil and palitica, as well as economic,
socid and culturd rights. Areasfacing terrorism andinsurgency, custodia degth, rgpeand torture, reform
of the police, prisons, and other ingtitutions such asjuvenile homes, mentd hospita's and sheltersfor
women have been given specid atention. The Commission has urged the provision of primary health
facilitiesto ensurematerna and childwelfareessentid toalifewith dignity, basic needssuch asdrinking
water, food and nutrition, and highlighted fundementa questionsof equity andjusticetothelessprivileged,
namely the Scheduled Castes and Scheduled Tribes and the prevention of atrocities perpetrated against
them. Rights of the disabled, access to public services by disabled, disolacement of population and
especialy of tribals by mega projects, food scarcity and allegation of death by starvation, rights
of the child, rights of women subjected to violence, sexua harassment and discrimination, and
rights of minorities, have been the focus of the Commission’s action on numerous occasions.

2.8 Terrorismand more particularly the counter measureswhich onetakesto meet thismenace
isamatter of great concern and relevance today. Terrorism has been the subject of ahuge debate
over the years but as yet there is no universally acceptable definition of what is “terrorism”,
against which we haveto fight. It is common knowledge that systemic human rights violations
for long periodsof time are often theroot cause of conflictsand terrorism. When thereistyranny
and wide spread neglect of human rights and peopl e are denied hope of better future, it becomes
afertileground for breeding terrorism. The existence of social, economic and political disparities
in a large measure contribute to the eruption of conflicts within the State and beyond. The
importance of promoting Economic, Socia and Cultural Rightsto contain such conflicts must,
therefore, be realized and appreciated. The protection and promotion of Economic, Social and
Cultural Rights must go hand in hand with protection of Polticial Rights for giving Human
rightsatrue meaning. The neglect of Economic, Socia and Cultural Rightsgivesriseto conflicts
and emerging forms of terrorism which are threatening the democratic societies worldwide. It
cannot be denied that disillusionment with a society where there is exploitation and massive
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inequalities and whose systemsfail to provide any hope for justice are fertile breeding grounds
for terrorism, which, more often than not, thrivesin environments where human rightsand more
particularly Economic, Socia and Cultura Rightsaredenied by the State and Political rightsare
violated with impunity, both, by the State and non-State actors. Systemic denia of Economic,
Social and Cultura Rights, like Right to food, health, education etc. are causative factors of
conflict and terrorism. Any worthwhile strategy to resolve conflicts and terrorism will have to
ensure enjoyment of the full range of Economic, Social and Cultural Rights.

2.9 Whileinquiringinto complantsof seriousinjuriesor deeth dueto dectrocution asaresult of victim
cominginto contact of livetransmissonwirehanging a alow leve or falenontheground, theCommission
whilegpplying ruleof drict liability observed that aState professing to beawd fare State isexpected to
ensurelibera congtructionsof benefitsand benevolent legidation like Section 18(3) of the Protection of
Human RightsAct, 1993, to promotethe philosophy of the Condtitution and thestatute. TheCommission
asoobserved that thelossof humanlifeby fact other than natura desthisnot capableof being cal culated
in term of Rupees. The Commission emphasized that object of granting “immediate interim relief u/s
18(3) of the Act of Condtitutiond Human Rights—right to life—isonly in the nature of animmediate
help to the next of the kin, in their hour of distress, by applying bam to their wounds. The grant of
immediaterdief isonly apaliativefor theact of indrumentaitiesof the State, which resultininfringement
of thefundamentd rightsof theditizen. Grant of rdief isonly aseptoenablethe Stateanditsingrumentaity
to repair the damage doneto therightsof thevictim.

2.10 TheNationa Human Rights Commission firmly believesthat protection and preservation of
Civil and Political Rightsispossibleonly if thereisan efficient and effectivecrimina justiceddivery
systemin the country, which enablesfulfillment of themandatein Part-111 of the Congtitution. Witha
view to evolve someeffectiveguiddinesto ensurefair trial aswell asproper protectiontothevictims
and thewitnesses of the crime, the Commi ssion approached the Hon’ ble Supreme Court of Indiaby
way of Specid L eave Petition (which waslater on converted by the Supreme Court in Wit Petition)
againgt the judgement dated 27.6.2003 passed by thetria court in the famous case, known as, Best
Bakery Case acquitting al the 21 accused, as a result of witnesses turning hostile due to externa
pressure, resulting in mis-carriage of justice. The details of the case from the stage of filing SLP and
other appealsin the case, till passing of the order dated 12.04.2004 by the Supreme Court allowing
the criminal gppealsand setting aside the order of the acquittal of al 21 accused, have been reported
by the CommissioninitsAnnual Report for theyear 2003-2004. The Supreme Court further directed
re-trial of the case outsidethe State of Gujarat. Thetrid of the casebeforethetria courtinMumbai is
at an advanced stage, at present. The larger issues touching upon the credibility of crimind justice
ddlivery system, such as, protection of witnesses and victims of the crime and the need to lay down
guiddlines on account of witnesses turning hostile at the trid, are still under consideration of the
Hon' ble Supreme Court of Indiain Writ Petition of 109 of 2003.

2.11 Magor events in Gujarat, court proceedings and the Commission’s orders in Case No.
256/6/2003-2004-WC (Case of Ms. BilkisYakoob Rasul) leading to the orders passed by the
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Supreme Court of Indiafor fresh investigation into her complaint by the CBI have already been
reported in the previous Annual Reports for the year 2002-2003 and 2003-2004. The Supreme
Court had also transferred the trial of the case from Ahmedabad to a Court in Mumbai in the
“interest of justice”. In the meantime, the Commission a so received arequest from Ms. Bilkis
Yakoob Rasul for assistance from the Commission during thetrial of the casein Mumbai. The
Commission acceded to her request and al so undertook to bear the expenses for engagement of
acompetent lawyer on her behalf. Thetrial of the caseis still continuing before the Trial Court
in Mumbai and, is at an advanced stage.

2.12 Growing concerninthe country and abroad about issuesrel ating to human rightsand, the
rights embodied in the International Covenant on Civil and Political Rights and International
Covenant on Economic, Socia and Cultural Rights, 1966 are substantially protected by the
Constitution. Nevertheless their changing socia realities and emerging trends that require the
government to review the existing laws, procedures and the system of administration of justice,
with a view to bringing about greater accountability and transparency in them, and devising
efficient and effective methods of dealing with the situation.

2.13 AsChildlabour practice still continuesin most parts of the country, the Commission has
been examining the draft legislation on child labour prepared by aninstitution under the Ministry
of Labour. The Commission also continuesto monitor theimplementation of the Bonded L abour
System (Abolition) Act, 1976 as directed by the Supreme Court. The Commission is aso
sengitizing and educating District M agistrates, Police, NGOs and other field functionariesinvol ved
in the implementation of thisAct.

2.14 Itisobserved that inspite of the provision in the Personswith DisabilitiesAct, 1995, most
of the States have neither instituted the mechanism nor have they used the existing arrangement
to undertake systemic review of the service rules, building bylaws etc. The situation is
comparatively better in the states having Commissioners of persons with disability. Although
Disability is a state subject, but, not even a single state in the country has embarked upon a
disability policy or, plan of action despitethefact that Disability Act mandatesthe central and the
state coordination committee to develop a national/ state policy to address issues faced by the
personswith disabilities. The NHRC, Canadian Human Rights Commission and Indira Gandhi
National Open University had collectively undertaken the project on human right of persons
with disability. The aim of the project is to increase the capability and strengthen both the
Commission and their associated partnersto cooperatively address major human rightsissuesin
relation to personswith disabilities.

2.15 The Commission has been deeply concerned about the violation of human rights of the
communities designated as Denatified Tribes and Nomadic Tribes. An advisory group was also

congtituted by the Commission to examinetheissue. Detail ed recommendationswere suggested
by the group, to improve the conditions of the communities. The Commission referred the
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recommendations suggested to the Central and the State Governments. The Commission is
monitoring the response.

2.16 For the sake of the protection of human life of the mentally ill prisoners, the Commission
moved acriminal writ petition before the High Court of Delhi praying for quashing of thetrial of
Charanjit Singh whose condition had deteriorated despite prolonged treatment in various hospitals/
ingtitutions. The High Court while quashing the charge sheet against Shri Charanjit Singh observed
that it had been clear that the under-trial prisoners cannot be tried as there was no chance of
reversal of hisdeteriorating mental and physical condition. The High Court commended therole
played by the Commission in taking up the case of desolate and destitute person Shri Charanjit
Singh aswell asfor framing guidelinesto be followed in such cases.

2.17 The Commission is concerned about the discrimination faced by the persons belonging to
Scheduled Castes. In thisregard, the Commission is of thefirm view that there is need to combat
age-old biasesand entrenched attitudesthrough education and through publicinformation campaign.

2.18 The Commission hasalso reviewed the provision of the National Policy on Resettlement
and Rehabilitation and noted that the rehabilitation policy has not been made a part of Land
Acquisition Act of 1894. The Commission isof theview that the resettlement and rehabilitation
beincorporated in the proposed legidation itself so that it becomesjusticiable.

2.19 The Commission firmly believes that death by starvation and other distress conditions
constitutes the gravest violation of the human rights of a citizen and calls for all-out state and
civil society amiliorative action. With a view to formulate a programme of action for making
right to food areality inthe country, the Commission approved the constitution of a Core Group
on the Right to Food. The Core Group will advise the Commission on the issues referred and
al so suggest appropriate programmes which could be undertaken by the Commission.

2.20 Traffickinginwomen and children, both maleand femae, isagraveviolation of humanrights
and there is a great need to ded with this problem in a comprehensive way. The Commission is
organizing training programmesfor judicia, police and government officersto sensitize and spread
awareness among different stakeholders on the problem of trafficking in women and children. To
sengitize the subordinate judiciary to the entire gamut of trafficking and other protective laws, the
Commission in collaboration with Government of India, National Law School of India University,
Bangaoreand UNICEF prepared ajudicia handbook on theissue. The Commission aso continued
to monitor theimplementation of the guidelinesissued by the Supreme Court inVishakav/s State of
Raasthan case. The Commission also continues to remain engaged in improving the status and
upholding therights of the destitute and marginalized womenincluding widowsliving inVrindavan.

2.21 The primary obligation to protect human rights is with the State and the Commission
works as afacilitator to achieve that end. It iswith this objective in view, that the Commission
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holds a meeting, annually, with the top bureaucracy of the States, both on the civil and police
side. A wide range of issues are discussed spanning the entire gamut of human rights. The meet
providesthe State government functionariesto present their side of the difficultiesfaced aswell
as clear any misconceptions with regard to any directions of the Commission. It is the
Commission’sbelief that more often than not, it isalack of sengitivity that compounds asituation.
These meetings, therefore, afford an opportunity to reinforce and reiterate, both, the Commission’s
seriousness and intent to ensure the “ better” protection of human rights.

2.22 TheCommission hasalso, as part of itseffortsfor dissemination of information on issues
of human rights awareness, brought out a series of eight booklets on different themes on which
the Commission is currently working on such as Human Rights and HIV/AIDS, Rights of
personswith disabilities, Child labour etc.

2.23 The problem of child marriage has continued to be a great concern to the Commission.
The Commission, as a preventive measure, wrote to the Union Minister for Human Resources
Development and Chief Ministers/Administrators of all States/lUTs to organize mass scale
awareness programmes/campaigns on AkhaTegj through print and electronic mediaall over the
country to sensitize and educate the people.

2.24 Intrinsic to the dignity and worth of the human person is the enjoyment of the right to
health. The International Covenant on Economic, Social and Cultura Rights, to which Indiais
a State Party, specifically recognizes that ‘the enjoyment of the highest attainable standard of
health’ isthe right of every human being. It must therefore be treated as a State responsibility,
with the obligation to ensure that thisright is respected.

2.25 The Commission had congtituted an Expert Group on Emergency Medical Carein April,
2003. Thereport of the Expert Group reveal ed the lacunae, existing in the present EM S and made
anumber of recommendationsfor implementation in the short and thelong term. The Commission
also organized five regional and one national public hearings on the right to health care in which
thecivil society representatives deliberated and suggested ways and meansfor offsetting structural
deficienciesin the health care system. A national action plan was also evolved during the national
public hearing containing several recommendationsto Government of Indiaand States/UTSs.

2.26 Over the years, the Commission has realized that unless equal attention and urgent
considerationisgiven to theimplementation, promotion and protection of Economic, Social and
Cultural rightsasisbeing givento Civic and Palitical rights, Right to development would not be
realized. Itisinthisview of the matter that the focus of the Commission, during the year under
review, has been on various dimensions of Economic, Social and Cultural Rights so that a
citizen can live with dignity.

References to the communi cationsg/reports/letters, subsequent to 1.4.2005, wherever made, have been done as the same were
received during the preparation of the report.
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A] Protection of Human Rights in Situations of
Terrorism & Insurgency

3.1 Throughout the year under review, Governments, International bodies
and Civil society members across the globe focused on ways of combating
the scourge of terrorism. Sadly, the international community isstill unable to
find a universal consensus on the definition of “terrorism”, thereby further
postponing the adoption of the comprehensive Convention against Terrorism.

3.2 India has been very active in promoting the universal acceptance of the
Convention against Terrorism. Itsexperience of thisscourge, including cross border
terrorism, has been longer than that of other countries. Over the years, only too
often, Indiahas had to fight its battle alone.

3.3 Inthe course of the year 2004-2005, vicious acts of terrorism continued
to be perpetrated in various parts of the country. In the State of Jammu &
Kashmir innocent peopl e continued to suffer at the hands of terrorists becoming
victims of violence / bomb blasts etc. As per newspaper report, 13 civilians
including women and children were massacred at Tiali Kathain Srurankote on
the night of 25 — 26" June 2004. National Conference leader Farooq Ahmad
Zargar was shot dead by unidentified terrorists in Srinagar on 29" December
2004. 26 personsincluding four police personnel wereinjured when militants
fired two grenades in Pampore town on 22" January 2005.

3.4 During the year 2004 (till December 2004), as many as 147 militants were
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killed and 21 nabbed by the police and the Army from Udhampur-Doda Range of Jammu &
Kashmir while 55 militants surrendered.

3.5 TheWorld ConferenceinVienna(1993) wasasignificant landmark in recognizing terrorism
asathresat to human rights. It stated that:

“ The acts, methods and practice of terrorismin all itsformsand manifestations... are activities
aimed at the destruction of humanrights... Theinternational community should takethe necessary
steps to enhance cooperation to prevent and combat terrorism’ .

3.6 Different aspects of terrorism have been a concern of world community. The problem of
hijacking was dealt with in the 1963 Tokyo Convention, 1970 Hague Convention and 1971
Montreal Convention. Though there have been as many as 12 conventions and a declaration
dealing with the subject but it wasthe killing of Isragli athletes at the Munich Olympics which
led to the inscribing of international terrorism on the agenda of the United Nations General
Assembly in 1972 at the request of thethen Secretary General of United Nationsand the problem
of international terrorism was confronted both politically and legally and in its entirety rather
than concentrating on any specific acts of terror.

3.7 The Commission firmly believes that the acts of terrorism damage the socio-economic
fabric of the society besides causing injuries to the victims, often fatal. Terrorism has to be
distinguished from ordinary violence, which hasbeen apart of human behaviour sincethe advent
of human society. Terrorism is most vicious, irrational and senseless kind of violence, which
aims at achieving personal, religious or political ends through acts of terror. The main aim of
such actsis not to kill or harm a particular person or persons but to create a sense of terror and
fear among the people generally and sensel essly violate human rights of innocent citizens. Every
violation of human rightswherever it occursisathreat to thewelfare of the entire human family.

3.8 The Commission strongly affirms that there is a clear and emphatic relationship between
national security and the security and integrity of theindividua swho comprisethe State. Between
them, there is a symbiosis and no antagonism. The nation has no meaning without its people.
John Stuart Mill emphasized that the worth of anation istheworth of theindividual s constituting
the nation. Thisisthe emphasislaid in the Constitution of India, which holds out the promiseto
secure both the nation and the individuals, simultaneousdly.

3.9 The Commission endorsed the views of Ms. Mary Robinson, the United Nations
Commissioner for Human Rightswho had cautioned against the violation of humanrightsinthe

global ‘fixation’ with thewar against terrorism and said:

“What must never beforgotten isthat human rights are no hindrance to the promotion of peace
and security. Rather they are an essential element of any strategy to defeat terrorism”
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3.10 Inthe wake of attacks on the World Trade Centre and the Pentagon on September 11,
2001, the Security Council, on 12 September, adopted Resolution 1368, which stated in the
preamble, in ageneral way, that terrorist acts cause threatsto international peace and security
(by implication, all of them, no longer some of them) and expressed determination to combat
them “by all means’, which impliesthe use of armed force aswell. Secondly, by recognizing
the inherent right of individual or collective self-defense in accordance with the Charter, the
resolution, for the first time, recognized military self-defense as applicable against terrorist
acts perpetrated by non-state actors, again in a general way and not only in respect to 9/11.
Thisautomatically legitimized unilateral military strikesagainst another country, at least until
the Security Council takes its measures, something that occurred earlier but was never given
the stamp of approval by the United Nations.

3.11 The Security Council Resolution 1373 of 28 September 2001 reaffirmed that 9/11 acts,
“likeany act of international terrorism”, constitute athreat to international peace and security.
It also established new international legal obligations on States to take a number of specific
measures, and to cooperate, against terrorism. In far-reaching proceedings dealing with the
implicationsof thisresolution, the Human Rights Committee stressed, inter alia, that legislation
enacted pursuant to Security Council resolution 1373 must be in ‘full conformity’ with the
ICCPR, and that ‘fear of terrorism does not become a source of abuse’ of human rights.
Finally, on 12 November, 2001, the Council adopted Resolution 1377, dealing mainly with
@ the assistanceto Statesto fulfil the requirements of Resolution 1373. Init, the Council declared @
that acts of international terrorism constitute “ one of the most serious threats to international
peace and security in the twenty-first century”, aswell as“achallengeto all Statesand to all
of humanity”. Further strengthening of these formulations can only depend on the ingenuity
of the present and future members of the Council. The resolution also affirms a sustained and
comprehensive approach to combat international terrorism.

3.12 The Commission is of the firm view that though nothing justifies terrorism, far too
many peoplelivein conditionswhereit can breed. It isacommon knowledge that systemic
human rights violations for long periods of time are often the root cause of conflicts and
terrorism. It cannot be denied that disillusionment with asociety wherethere isexploitation
and massive inequalities and whose systems fail to provide any hope for justice are fertile
breeding grounds for terrorism, which more often than not thrives in environments where
human rights and more particularly Economic, Social and Cultural rights are denied by the
State and Political rights are violated with impunity both by the State and non- State actors.
Any worthwhile strategy to resolve conflicts and terrorism will have to ensure enjoyment of
the full range of Economic, Social and Cultural rights.

3.13 Terorism poses a serious challenge for law enforcement authorities as well as the courts.

Many of theterrorists have superior weaponsand communication facilitiesthan the security forces.
Some of them are powerful enough to pose physical harmtojudicia officers, prosecutors, witnesses
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etc. Thesecurity forceswhorisk their livesare bound by the Congtitution, laws, executivedirections,
and are answerable to their Superiors, Judiciary, Human Rights Commissions, L egidatures and
Poaliticians, but the terrorists are answerable to none. A man in “khaki” does not shed off hisbasic
humanright to lifeonwearing a“khaki” - violation of hishumanrightsat the hands of theterrorists
isasmuch condemnabl e as the assault on human rights of other citizens. Attack on BSF convoy in
Jammu & Kashmir inApril 2004 resulted inkilling of 31 personsincluding 14 BSF personnel and
17 of the family members, two Fidayeen attacks on CRPF campsin Srinagar, on 27" July 2004
resulted in death of five CRPF personnel and attack on 4" August 2004 resulted in killing of 9
CRPF personnel. Indeed, the security forces engaged in combating terrorism need full support
fromthe society.

3.14 The repeated killings of innocent citizens in various parts of J&K, from time to time,
bomb blastsin sengitive areas and attacks on security forcesand their campsby terroristsincluding
suicide squads, is a phenomenon, which adds a dangerous dimension to terrorist activities all
over and particularly in India. Terrorism and proxy war which continued during the year 2004-
2005 have claimed thousands of lives of citizensincluding security forcesand damaged property
worth morethan Rs. 2,000 crore. Thereistherefore, the need to deal with terrorist activitiesina
concerted manner.

3.15 To check terrorism, the State sometimes adopts counter-terrorism measures, which may
also be violative of human rights of those engaged in such activity. State Terrorism, however is
no answer to combat terrorism. It may, on the other hand, providelegitimacy to terrorism, for the
citizen would not know who violateswhose human rights. An excessive and unplanned response
by the security forcesto provocation by terrorists constitutes violation of humanrights. It isbad
for the society, the State and the Rule of Law. The need to foster a climate of discipline and
adherence to democratic values cannot but be emphasized.

3.16 The menace of terrorism has to be curbed and the war againgt terrorism has to be fought
relentlesdy but indoing so, no democretic society can be permitted to chill civil libertiesof thecitizens.
Inthefight against terrorism, sengitisationlevel of human rights cannot be allowed to be sacrificed. A
terrorist who violates human rights of innocent citizensmust be punished but hishuman rightsshould
not be infringed except in the manner permitted by law. A critical task of striking afair balance by
waly of security concernsand human rightsisto be performed and need of proportionaity must not be
ignored. Whilefighting war againgt terrorism relentlesdy, the State cannot be permitted to be either
selectiveinitsgpproach or to go over board and in effect declareawar onthecivil libertiesof people
becausetherationa e of anti-terrorism measuresisamed at protecting human rightsand democracy.
Counter terrorism measuresshould, therefore, not undermine democratic vauesor subvert therule of
law. Itisduring anxioustimeswhen care hasto betaken to ensurethat the State does not takerecourse
to bend the rule of law. Proper observance of human rightsis not a hindrance to the promotion of
peaceand security. Rather, itisan essentia ement in any worthwhilestrategy to preserve peaceand
security and to defeet terrorism. The purpose of anti-terrorism measuresmust therefore, beto protect
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democracy, ruleof law and humanrights, which arefundamental valuesof acivilized society and the
corevauesof theIndian Constitution.

3.17 InD.K. BasuVs. The State of West Bengal [1997 (1) SCC 416], The Supreme Court of
Indiasaid:

“ Challenge of terrorism must be met with innovative ideas and approach. Sate terrorismisno
answer to combat terrorism. Sateterrorismwould providelegitimacy to ‘terrorism’. That would
be bad for the Sate, the community and above all for the Rule of Law. The Sate, therefore, must
ensure that various agencies deployed by it for combating terrorism act within the bounds of
law and not become law unto themselves. That the terrorist has violated the human rights of
innocent citizens may render him liable for punishment but it cannot justify the violation of his
human rights except in the manner permitted by law” .

3.18 During theyear 2004-2005, the Commission continued to monitor devel opmentsin respect
of matters of which it had taken cognisance earlier. Thus, in regard to thekilling of 24 kashmiri
pandits at Pulwama on the 24 March, 2003, the Commission was informed that an amount of
Rupees Twenty Four lakhs had been disbursed as ex-gratia relief to the next of kins of the 24
victims, apart from the payment of Rupees Five thousand each to the injured persons.

@ 3.19 TheCommissionwasinformed of acase of attack by three unidentified armed terroristsin @
the accommodation of Junior Commissioned Officersand other ranks, causing heavy casualties
on the 14" May, 2002, at Kaluchak, J& K, the Government of J& K had granted ex-gratiarelief
amount of Rupees One lakh to the next of kin of the deceased, Premwati Yadav as well as
Rupees Seventy five thousand and Five thousand respectively to the two injured.

3.20 Asregardsthe case of five persons who werekilled in Patribal by the security forcesin
the aftermath of the Chittisinghporatragedy, as mentioned in the Annual Report for the previous
years, the Commission was informed that a Commission of Inquiry headed by Justice G. A.
Kuchai had been appointed to look into the matter and to fix responsibility on the delinquent
public servant responsiblefor the wrong doing. On the basis of the recommendations contained
in Justice G.A. Kuchai Commission’s report, the State Government of J&K initiated action
against the erring police personnel aswell asthe medical personnel. The matter had ultimately
been entrusted to the CBI for detailed investigation.

3.21 TheCommission continued to monitor closaly thesituation relating to human rightsin North-
Eastern region. The Commission received a complaint from the Director, Asian Centre for Human
Rights, New Ddlhi aleging thekilling of onecivilianandinjury tofour othersincluding two Manipur
Rifles Personnel during an attack by unidentified militants upon the security forces at Yuremban
Nagasepam, Imphal West District of Manipur on 10" January 2005. Responseto thenoticeissued to
the Chief Secretary and Director Generd of Police, Manipur isas, however, still awaited.
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3.22 Despitethe provocation of terrorists acts, the Commission remained trueto the dutiesentrusted
toit under the Protection of Human RightsAct, 1993. It thusinitiated and pursued action in respect
of 67 complaintsthat it received alleging the violation of human rights by personnel of the army
and 60 complaints of such violations by personnel of the para-military forces.

B] Custodial Deaths

3.23 Custodial violence and death in the lockup due to it strikes a blow at the Rule of Law,
which demands that the powers of the executive should not only be derived from law but also
that the same be limited by law. It is the considered view of the Commission that custodial
violenceisanaked violation of human dignity and degradation which destroysto alarge measure,
the individual personality. It is a calculated assault on human dignity which no civilized state
tolerates. The curbing of custodial violence has, therefore, been a major objective of the
Commission ever since it was established. The Commission had, on as early as 14" December
1993, issued instructions that it must be informed of every incident of custodial death or rape,
whether in judicial or police custody, within 24 hours of its occurrence. It was added that the
failureto report promptly would give rise to the presumption that an attempt was being madeto
suppress the incident. In subsequent instructions, it was stated that information on custodial
deaths was to be followed by a post-mortem report, a videography report on the post-mortem
examination, an inquest report, amagisterial enquiry report, achemica analysisreport, etc.

3.24 Inorder to avoid delaysin the scrutiny of such cases, the Commission issued additional
guidelinesin December 2001 asking the States to send the required reports within two months
of theincident; it was underlined, inter aia, that the post mortem report should be submitted in
accordance with a new format that had been devised by the Commission and circulated to the
various State Governments.

3.25 The Commission has noted, over the years, that itsinstructions have, by and large, been
followed by the agencies in the State Governments. It has also been observed, however, that
when there have been delays in reporting such incidents, the Commission has had good reason
to draw an adverseinference asto the conduct of the public servantsinvolved. In such instances,
it has often proven necessary to probe further, to see asto whether the death has been caused by
custodial violence or negligence, and to take the matter toitslogical conclusion.

3.26 In order to curb the tendency of the State agencies to conceal the truth or underplay
the responsibility of those involved for the death in custody due to custodial violence or
negligence, the Commission had proposed an amendment in section 36 (1) of the Protection
of Human RightsAct, 1993 for obviating the efforts made by the State agenciesto block the
jurisdiction of the Commission by asserting that another Commission has taken cognizance
of the custodial death prior to the National Human Rights Commission. The amendment is,
however, still under consideration with the Central Government at the end of the year.
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3.27 Inkeeping withthe guidelinesissued by the Commission, the State Government Authorities
have been reporting all deathsin custody, police aswell asjudicial, natural or otherwise, to the
Commission. In the year 2004-2005, out of total of 1493 custodial deaths reported to the
Commission, 136 deaths in police custody and 1, 357 deaths in judicia custody. While the
number of deathsinjudicia custody hasto be viewed inthe context of thetotal number of prison
Inmates during agiven period, the figures confirmed the view of the Commission that thereisa
need for better custodial management including increase in the space for upkeep of prisoners,
better health care and medical attention and the quality of diet.

3.28 Asregards the deaths which occurred in the police custody in the course of the year
2004-2005, the report indicated that there was a noticeabl e decline in such cases vis-a-visthe
previous year in the States of Bihar, Gujarat, Maharashtra, Uttar Pradesh, Assam, Rajasthan,
Tamilnadu and West Bengal. There was, however, an increase in the deaths in police custody
in the States of Andhra Pradesh, Karnataka, Kerala, Orissa, Delhi, Jharkhand and Uttranchal .
Similarly, therewasadeclinein deathsinjudicia custody inthe States of Assam, Maharashtra,
Orissa, Punjab, Tamilnadu and Chattisgarh but an increase in such deaths in the States of
Andhra Pradesh, Bihar, Gujarat, Himachal Pradesh, Madhya Pradesh, Uttar Pradesh, West
Bengal, Delhi and Jharkhand.

3.29 The State-wise position indicating the number of custodial deaths reported to the
@ Commission in 2004-2005 may be seenin *Annexure-1'.

3.30 During theyear, the Commission considered and disposed of 117 casesrelating to death
in police custody and 748 cases relating to death in judicial custody. Moreover, show cause
notices were issued in 22 cases of death in police custody and 14 cases of death in judicial
custody. The Commission considered it essential to recommend the payment of interim relief
under section 18 (3) of the Protection of Human Rights Act, 1993 in respect of 14 cases of
custodial death including 9 cases of deathsin police custody and 5 cases of deathsin judicial
custody, awarding an amount of Rupees Twelve lakhs, on account of proven violation of
human rights in custody that is either custodial violence or medical negligence or foul

play etc.
C] Encounter Deaths

3.31 Inthelight of the revised guidelines issued by the Commission on 2™ December, 2003,
122 intimations were received from the various State Governments about killingsin encounters
during the year 2004-2005. Theseincluded 66 such intimationsfrom the State of Uttar Pradesh,
18 intimations from Andhra Pradesh, 9 from Delhi and 5 each from Maharashtra and Madhya
Pradesh. Separately, the Commission aso received 84 complaints about alleged killingsin fake
encounters. In al these cases, the Commission sought reports through adoption of the procedure
prescribed under the guidelines in carrying out investigation of these encounter killings for
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ascertaining the genuineness or otherwise of the encounters. The Commission disposed of 46
cases after considering the reports received from the State authorities.

D] Torture

3.32 “Tortureiswound in the soul so painful that sometimes you can almost touch it, but itis
also sointangiblethat thereisno way to heal it. Tortureisanguish squeezing in your chest, cold
asice and heavy as a stone, paralysing as sleep and dark as the abyss. Torture is despair and
fear and rage and hate. It isa desire to kill and destroy including your self’

........... Adriana P. Bartow

The protection of an individual from torture and abuse by the police and other law enforcing
officers is a matter of deep concern in a civilized society. The word ‘torture’ has become
synonymous with the darker side of human civilization. We must remember what was said in
D.K. Basuvs. Sate of West Bengal [1997 (1) SCC 416] —“ whenever human dignity iswounded,
civilization takes a step backward —flag of humanity must on each such occasion fly half-mast”

3.33 The Commission expressed itself strongly about the need for India to accede to the
Convention against Torture and other Cruel, Inhuman and Degrading treatment or punishment
asearly asin 1994-95. Subsequently, it submitted a comprehensive memorandum to the Prime
Minister of India followed by a high level meeting. Commission’s memorandum, it appears,
contributed to alarge measure for India signing the Convention on 14" October, 1997.

3.34 Morethan 8 years have gone by since Indiasigned the Convention, but so far ratification,
despite repeated urgings of the Commission, is still awaited. The Commission has been
continuously urging the Governmnet of Indiafor ratification of the Convention against Torture.
In October, 2003, the Commission was informed by the Government of India, in responsetoits
communication, that adraft Cabinet Notefor ratification of the Convention against Torture was
under consideration. Subsequently, on areminder being sent by Commissionin April 2004 and
again in 2005, the Ministry of HomeAffairsvideits|etter dated 19" September 2005, informed
the Commission that Ministry of External Affairs had constituted an Inter-Ministerial Group
under the Chairmanship of AS (UN), comprising of representatives from theMHA, Ministry of
Law and L& T Division of the MEA to go into the question of early ratification of the Convention
and for steps required to be taken in that behalf. The Ministry of Home Affairs informed the
Commission that ratification of the Convention could be taken only after the recommendations
of the Inter Ministerial Group are received.

3.35 The Commission urgesthe Central Government for an early ratification of thisimportant
Convention to fulfil not only its obligation under the international humanitarian law but also to

honour the promise made by the Permanent Representative of Indiato the United Nations, at the
time of signing the Convention, namely, that Indiawould “uphold the greatest values of Indian
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civilization and our policy to work with other members of theinternational community to promote
and protect human rights.”

E] Prison Overcrowding

3.36  TheCommission continued to compileand analyse prison statisticson biannua basis. During
theperiod of report, the Commission analysed datarel ating to prison popul ation as of 31 December
2003 and 30 June, 2004. The salient pointsof theanalysisare provided in the succeeding paragraphs.

Analysis of prison population as of 30 June, 2004.

3.37 Thetota prison population was 3,36,151 which indicated an overcrowding of 41.47% against
the authorised capacity of 2,37.617. 11 States UTs, namely, Bihar, Chhattisgarh, Gujarat, Haryana,
Jharkhand, Madhya Pradesh, Orissa, Sikkim, Tripura, Uttar Pradesh, and Delhi experienced
overcrowding ranging from 52%to 224%. Delhi continuesto hold themaost overcrowded jail s (224%)
followed by Jharkhand (195%) Chhattisgarh (111%) and Gujarat (104%). Jailshad idle capacitiesin
6 States and 4 Union Territories, namely Jammu & Kashmir, Manipur, Nagaland, Rgjasthan,
Uttaranchal, West Bengal, Chandigarh, Daman & Diu, Dadra & Nagar Haveli and Lakshdeep.

3.38 Undertrial prisoners constituted 71.14% of the total prison population in the country. 11
@ States/UTs have undertrial prisoners exceeding 80% of the total prison population. These are: @
Dadra & Nagar Haveli (100%), Meghalaya (94.71%), Manipur (92.51%), Jammu & Kashmir
(88.90%), Bihar (85.66%), Daman & Diu (84.15%), Nagaland (83.31%), Uttar Pradesh (82.47%),
Delhi (81.45%), Chandigarh (80.42%) and West Bengal (80.20%). Chhattisgarh is the only
State which has less than 50% undertrial prisoners (48.57%).

3.39 Women constituted 3.97% of the total prison population in the country. Uttaranchal
(11.69%) topsthelist followed by Mizoram (10.45%), Tamil Nadu (9.25%), Chandigarh (6.47%),
Andhra Pradesh (5.77%), West Benga (5.71%) and Punjab (5.68%).

3.40 A total of 1544 children were in jails with their mothers. U.P. with 385 accounted
for the largest, followed by West Bengal (163), Maharashtra (143), Jharkhand (142) and
Madhya Pradesh (127).

F] Visit to Prisons

3.41 TheCommissionintensified itseffortsto improve prison conditionsin the various States
during the period under review. A number of jailswere visited by the Commission’s officialsto
study theliving conditionsin discharge of the obligations set out in Section 12 (¢) of the Protection
of Human RightsAct 1993. The Special Rapporteur of the Commission and Chief Coordinator
of Custodial Justice Cell carried out astudy of jail conditionsin Tripura, Kerala, AndhraPradesh,
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Goa and Chandigarh. The Commission considered the study reports, which highlighted the
state of infrastructure and various aspects of Jail Administration from human rights angle and
issued appropriate recommendations.

3.42 JusticeY. Bhaskar Rao, Member, NHRC, accompanied by the Special Rapporteur of the
Commission and Chief Coordinator, Custodial Justice Cell visited the Central Jail, Agartaa;
Female Jail, Agartala; and District Jail, Udaipur in Tripurafrom 10 — 13 June, 2004. Theteam
visited Centrd Jail, Cherlapali Women Jail, Hyderabad and Sub-jail Bhongir from 4 - 6 December,
2004.The Chief Coordinator, Custodial Justice Cell, visited Central Jail, Thiruvananthapuram;
Women Prison, Neyyattinkara; Open Jail, Thiruvananthapuram; District Jail, Kollam; and Sub-
Jail, Petnanithitlain Keralafrom 29 October to 2 November, 2004. Hevisited al thefive Jailsin
Goa (30 January to 2 February, 2005) and Central Jail, Chandigarh (10 February, 2005).

3.43 Thereportsof theabovevisitscovering al aspectsof jail administration relevant to human
rights bring out the following broad picture of thejail conditionsin these States:

Prisons in Tripura

3.44 Tripuraisexperiencing overcrowding of nearly 80% against the national average of about
40. The NHRC team noticed an alarming high overcrowding at Central Jail (105%) and District
Jail (143%). It is, however, heartening to note that promised steps have been taken for opening
new jails and creating additional capacity in the existing jails under the modernization plan
funded by the Central Government. Health cover needs to be upgraded by providing full time
doctorsinall District Jailsand ensuring presence of aqualified Pharmacist at each Sub-Jail. The
systems of parole and pre-mature release of lifers need to be rationalized in accordance with the
directions of the Supreme Court and guidelines issued by the NHRC. The system of free legal
aid to the poor prisoners needs athorough scrutiny and eval uation asanumber of prisonerswere
found deprived of the basic right. Vocational training facilities and works programme at the
Women Jail are utterly inadequate. Thereisneed for greater involvement of NGOsin education,
recreation and welfare of prisoners.

Prisons in Kerala

3.45 Although the overall overcrowding islessthan 10% in Keralaagainst the national average
of about 40%, overcrowding isamajor problem at Central Jail, Thiruvananthapuram and District
Jails, Kollam and Kozhikode because of uneven distribution of jail population. Out of atotal of the
14 digtricts, six digtricts, namely Pathananathitta, 1duki, Ernakulam, Malapuram, Wynad and
Kozhikode are without proper Digtrict Jails. The state of jail buildingsin Keralaare pathetic. The
situation of undertrial prisoners, administration of parole, management of Open Jail and execution
of works programme provided at the Central prisonspresent agood pictureof jail administrationin
Kerala. Inadequacy of hedlth cover, poor standard of sanitation and hygiene and want of recreationa
facilitiesareitsglaring deficiencies. Poor living conditions for women prisoners, with hardly any
medical facilitiesare also amatter of concern. The system of pre-maturerelease of lifersneedsto be
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rationalized in accordance with the recommendations of the NHRC. There is a good scope for
involvement of NGOs in education recreation and welfare of prisoners.

Prisons in Andhra Pradesh

3.46 Overcrowdingisbeing experienced in most jails. The modernization grant received from
the Government of Indiais being utilized efficiently to create additional accommodation. As
many as 22 districts do not have regular District Jails.

3.47 The State Government hastaken acommendableinitiativein introducing thevideo linkage
between the jails and the courts in as many as 14 Prisons. This has brought about significant
improvement in the situation of Under-trial prisonersin recent years.

3.48 Prisoners education has been made an essential ingredient of theingtitutional treatment in
the Centra Prisons and the District Prisons. An efficient functioning of the institution of Welfare
Officersishelpinginliberal operation of Parole Rules. The arrangementsfor providing vocationa
training and paid work to convicts are also notable features of jail administration. Inadequacy of
health cover can be mentioned as a major deficiency of jail establishment in Andhra Pradesh.
Regular jall doctorsare available only at Central Jailsand in 7 out of atotal of 9 Didtrict Jails. Sub
Jails numbering 120 are without any medical cover. They do not have even the First Aid facility.
High mortdlity rate of prisonersinjailsisalso acausefor concern. A number of instances of non-
@ compliance with the Commission’sinstructions regarding the death of prisonerswere detected.

3.49 Therecreationa facilitiesare poor and need improvement. The plight of women prisoners
especialy UTPs present another prominent weaknesses of the jail administration in Andhra
Pradesh. Thelegal aid system meant to serve the poor prisoners also needs acritical evaluation
to see whether it is functioning effectively. A number of Under-trial prisoners were found not
being provided with any lega aid. The system of prematurerel ease of lifersneedsto be streamlined
following the guidelines issued by the NHRC.

Prisons in Goa

3.50 WhileGoaisrdatively freefrom overcrowding except the Sub Jail Sada, living conditions
aredisma asmost of thejail buildingsarein astate of advance decay and beyond any economical
repair. The utilization of modernization grant received from the Government of Indiafor improving
the infrastructure is inefficient and slow. Prisoners’ education, recreation and general welfare
arenot receiving proper attention. Works programmes being runinjailsarein astate of neglect
and cover not even 10% of the convict population. The arrangement of supply of food through
private contractors at the judicia lock-ups calls for a review. Medical facilities are highly
inadequate. It isshocking that even the sole Central jail in the Stateiswithout aregular Medical
Officer. The plight of women prisoners especially the under-trial prisoners presents a glaring
defficiency of thejail administration. NGOshave beeninvolvedinjail matters. Thejail department
does not have any independent status of itsown and it is functioning as part of the Collectorate
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with DM North as ex-officio |.G. Prisons. Even jail Superintendentsat all placesincluding the
Central Jail Aguada are ex-officio Superintendents provided from the General Administration
who cannot ensure efficient functioning of the Department as per the legal obligations.

Prisons in Chandigarh

3.51 Conditionsin Central Jail, Chandigarh are satisfactory with actual population averaging
around 55% of created capacity. Central Jail, Chandigarh hasalwaysremained free of the problem
of overcrowding. However, the state of undertrial prisonersis pathetic, with alarge number of
them languishing for long periods. The progress of trial isfound to be slow in most cases.

352 EdadlishedasaModd Jal, thisjail had, over theyearsevolved aliberd system of adminigtration
by balancing the custodia and treatment aspects of prison management. Theinfamousjail break of
2004 involving thekilling of aformer Chief Minister of Punjab gave aserious blow to thisapproach
withtheresult that thejail isnow being administered with tightened security and harsh methods by an
over cautious staff. Thejail break cannot be attributed to administration of liberal provisonswhich
had madethisjail a‘ Modd Jail’ . A detailed examination of theincident would leave no onein doubt
that the escape was made possible by negligence and even connivance of asection of staff. Itisunfair
that anumber of law-abiding prisoners of good conduct are made to suffer a trict regime after the
incident. Educationa activities established under the arrangements of IGNOU need to be restored
and useful activitiessuch asyoga, meditation and cultural programmere-started.

Prisons in Orissa and Jharkhand

3.53 The Specia Rapporteur for Orissa and Jnarkhand visited the District Jail Keonjhar, Sub
Jail-Deoghar Orissa, on 22 April, 2004, Sub Jail Pallahara (Orissa) on 23.4.04, District Jail
Phulbani (Orissa) on 24 August, 2004, Central Jail Hazaribagh (Jharkhand) on 17.9.04, District
Jail Koraput (Orissa) on 13.1.05, Special Sub Jail Bhanjnagar and Sub Jail Aska (Orissa) on
28.3.05. Most of thejailswerefound overcrowded and lacking in sanitation, hygieneand medical
facilities. The Special Rapporteur made a special mention on the incidence of mental illness
showing an adlarming riseinjails.

3.54 All theabovereportswere considered by the Commission and forwarded to the authorities
concerned with appropriate recommendations which are being monitored on continuing basis.
The recommendationsinclude:

. TheNHRC team noticed darmingly high overcrowding in most of thejailsvisited by theteam.

. Health cover needsto be upgraded by providing full time doctorsin all District Jailsand
ensuring presence of aqualified Pharmacist at each Sub-Jails.

. Thesystemsof paroleand pre-maturerel ease of lifersneed to berationalized in accordance
with the directions of the Supreme Court and guidelinesissued by the NHRC.
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. Thesystem of freelegal aid to the poor prisoners needsathorough scrutiny and evaluation
asanumber of prisoners were found deprived of the basic right.

. Vocationd training facilitiesand worksprogramme at theWomen Jail are utterly inadequate.
. Thereisneedfor greater involvement of NGOsin education, recrestion and welfare of prisoners.

. Poor living conditionsfor women prisoners, with hardly any medical facilitiesisaso amatter
of concern.

. High mortality rate of prisonersin jailsisalso acausefor concern.

« A number of instances of non-compliance with the Commission’sinstructions regarding
the death of prisoners were detected.

. The arrangement of supply of food through private contractors at the judicia lockups
calsfor areview.

G] ‘Action Taken Reports’ relating to Prisons Received from
States

3.55 During the period under review, ‘Action Taken Reports were received from the State
Governments concerned on the Commission’s directions in respect of the District Jail, Meerut
(UP) visited on 18 March, 2002, Central Jail, Buxar (Bihar) visited on 13 January, 2003, M odel
Jail Beur, Bihar visited on 1st February 2003, Central Jail Yervada, Maharashtra visited on
12.6.03, Presidency Correctional Home, Kolkataand District Correctional Home, Howrah (West
Bengal) visited on 17-18 September 2003, Model Central Jail Kandla, Sub Jail Shimla, Sub Jail
Bilaspur and Open Jail Bilaspur (Himachal Pradesh) visited on 21-24 September 2003, Central
Jail Ambala (Haryana) visited on 17-18 October 2003, Central Jail Jaipur, Women Jail Jaipur,
District Jail Tonk, Open Jail Sanganer and Sub Jail Mallapura, (Rajasthan) visited from 16-18
February, 2004, references to which can be seen in previous reports.

3.56 TheATRswereduly considered by the Commission after scrutiny by the Custodial Justice
Cdll. Thelevel of compliance with the Commission’s directions was found to be, by and large,
satisfactory. Only inrespect of Himachal Pradesh, the J.S. (Home) and the Additional DG Prisons
had to be called for discussion on some unattended matters and directed to send arevised ATR.
The Commission has noticed with satisfaction that the State Governments haveinitiated action
on the Commission’s major recommendations. Prison infrastructureis being steadily upgraded
at most places. Welfare of prisonersisnow receiving greater attention. Problems of under-tria
prisoners are being addressed with seriousness and efforts are being made to involve NGOs in
activitiesmeant for prisoners’ welfare.
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H] Sensitization of Prison Staff

3.57 Thesengitization programmefor Jail Superintendents, Jailersand Officersof Correctional
Services which the Commission started in 2000-01 continued during the period under review.
One-day workshops were held at Shimla, Himachal Pradesh (16 September 2004), Jaipur,
Rajasthan (8 October, 2004), Bangalore, Karnataka (16 October, 2004), Raipur, Chhattisgarh
(8 January, 2005) and Guwahati, Assam (30 March, 2005). These workshops were conducted
by the Chief Coordinator of the Custodial Justice Cell in collaboration with the DG/IG Prisons
of the State concerned.

3.58 The workshop held at Shimla was attended by three Superintendents, 4 Deputy
Superintendents and 7 Assistant Superintendents of Jails besides the DIG Prisons and three
officers of the Prison HQ., Shimlaand Medical Officer, Modern Central Jail, Kanda. Shri R.L.
Verma, Vice Chancellor, Himachal Pradesh University inaugurated the workshop. Shri J.N.
Borowalia, Principal Secretary to the Chief Justice of Himachal Pradesh was also associated as
aresource person.

3.59 Dr. Jugtice A.S. Anand, Chairperson inaugurated the sensitization workshop conducted
at Jaipur on 8.10.04 for the jail staff of Rajasthan. 10 Superintendents and 12 Deputy Jail
Superintendentsincluding 4 Lady Officers participated. Justice Shri A.S. Godara, Chairperson,
@ State Human Rights Commission and Shri R.K. Ankodia, Member State Human Rights @
Commission were also associated. Justice Shri V.S. Dave (Retired) was associated as a
resource person.
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A] Pendency

Number and Nature

@ 4.1 During the year under review, the Commission had a total number of
1,35,209 cases to consider which included cases brought forward from previous

years as well as fresh institution during the current year. During the period from

1 April 2004 to 31 March 2005, the Commission disposed of 85,661 cases

(Annexure 2). The State-wise and Category-wise details of cases are shown in

Annexures 3 (a) to (c).

4.2 Attheend of thereporting periodi.e. ason 31 March 2005, thetotal number of
cases pending with the Commission was 49,548, which included 2,288 casesawaiting
preliminary consideration and 47,260 casesin respect of which reports were either
awaited from the authorities concerned or the reports had been received and were
pending further consideration within the Commission itself (Annexure 4(a)).
At the begining of the year i.e. 1 April 2004, 60,808 cases were pending before
the Commission (Annexure 4 (b))

4.3 Thetotal number of cases registered in the Commission during 2004-2005
was 74,401, while the corresponding figure for the year 2003-2004 was 72,990.
Of the casesthat were registered during the year under review, 72,775 caseswere
complaints of alleged human rights violations besides 1500 cases related to
intimations of custodial deaths, 4 casesof custodial rapesand 122 related to police
encounters. In accordance with the guidelines issued by the Commission, every
death in police and judicia custody is to be reported to the Commission for its
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scrutiny irrespective of such death being natural or otherwise. Of the custodial deathsthat were
reported in the course of the year 2004-2005, 7 deaths allegedly occurred in the custody of
defence / para-military forces, 136 deaths occurred in police custody, while 1357 in judicial
custody. Most of the latter resulting from ilIness, old age or similar factors. (Annexureb).

4.4 Thedetallsinrespect of complaintsregistered last year again confirm the assessment made
by the Commissionin the preceding annual reportsthat, after successiveyearsof rapidincrease,
the number of complaintsreceived by the Commission now appearsto have stabilized. Asinthe
past, the largest number of complaints registered was from the State of Uttar Pradesh; they
numbered 44,351 or 59.6 percent of thetotal number of complaintsregistered by the Commission.
Delhi followed Uttar Pradesh, with 5,221 complaints while Bihar coming third with 3,917
complaints. It would again appear that the establishment of State Human Rights Commissions
has not so far led to any significant reduction in the number of complaints being received by the
National Human Rights Commission from Uttar Pradesh.

4.5 Of the total number of 85,661 cases disposed of in 2004-2005, 38,448 were dismissed ‘in
limini’, while 21,465 were disposed of with directions to the appropriate authorities for remedial
measures. 766 intimations relating to custodial deaths, 46 cases of encounter deaths and 24,936
other cases were aso disposed of after calling for reports from the concerned authorities. In the
latter group, 24 cases pertained to alleged disappearances, 1086 casesto illegal detention/ illegal
arrest, 1213 cases of alleged falseimplication, 16 cases of alleged custodia violence, 84 cases of
aleged ‘fake encounters’, 6833 instances related to failure to take appropriate action and 6488
complaintsrelated to other alleged police excesses. During the period under review, the Commission
dealt with anumber of complaintsrelating to rights of women. 196 casesof alegationsof violating
thedignity of women, 320 casesalleging sexua harassment of women, 634 casesalleging abduction,
rape and murder, 1115 cases relating to dowry deaths, 708 cases of dowry demand, 279 cases
aleging exploitation of women and 392 cases dleging rape of women were disposed of. The
Commission a so disposed of 30 cases concerning child labour, 19 casesrel ating to child marriages
and 102 cases of bonded |abour. The Commission a so dealt with complaintsrel ating to conditions
inprisons. 179 casesalleging harassment of prisoners, 51 casesalleging lack of medical facilitiesin
jalsand 164 casesrel ating to other aspectsof conditionsinjailsweredisposed of by the Commission
with appropriate recommendations. In addition to the above, 593 cases alleging atrocities against
members of the Scheduled Castes/Scheduled Tribeswere disposed of by the Commission, asalso
9 cases of communal violence and 4401 cases of other categories. The State-wise position in
respect of these cases may be seen at Annexure 3 (a) to ().

4.6 The Supreme Court of India, vide its order dated 12/12/1996 had referred the Punjab
Mass Cremation case to the National Human Rights Commission. Previous reports of the
Commission have provided full details of the proceedings conducted by the Commissionin
respect of the said case. During the period of reporting, the Commission heard the matter from
timeto time and videits proceedings dated 11/11/2004, it awarded compensation @ Rs. 2.50
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lakhs to the next of kin of each of the deceased persons who were in the custody of Punjab
police at the time of their death.

4.7 Sinceitsestablishment in October 1993, the Commission hasdirected that interim relief to
theextent of Rs. 10,07,12,634/- to bepaidin 617 cases. During the year 2004-05, the Commission
recommended that interim relief amounting to Rs. 23,27,000/- be paid in 46 cases, including 12
cases of deathsin police/judicial custody.

4.8 TheCommissionwould liketo reiteratethat it isof utmost importancethat both the Central
and State Governments respond promptly to requests for reports made by the Commission.
Further, they need to act without delay on its varied recommendations in respect of individual
cases. The Protection of Human Rights Act 1993 is based on the premise that the fullest
corporation will be extended to the Commission by both the Central and State Governments. It
istherefore, incumbent on themto assist the Commission initseffortsto dispose of casespromptly
and efficiently, in order to ensure that the better protection of human rights, as envisaged under
theAct, isachieved.

4.9 Inthe course of the year 2004-2005, the Commission has come across a large number of
cases complaining of avoidance on the part of the police station officersto register complaints of
cognizable offence or atendency to minimizethe gravity of the offencewhileregistering acase.
Thisindeed isaviolation of statutory obligationsimposed on the police station incharge by the
provisions of Chapter X1I, Code of Criminal Procedure, in particular, section 154 CrPC.

4.10 Suchdeviant act onthepart of the police officers, in the opinion of the Commission, does
have an adverse effect on Criminal Justice Delivery System. Accordingly, it is recommended
that Central Government, all State Governments and all the Government of UTs should issue
necessary instructionsto all the concerned police officersto meticulously adhereto provision of
section 154 CrPC in the matter relating to registration of cases.

4.11 During avisit by ateam of officials from the Commission to the Central Women’s Jail,
Tihar, the Commission found that out of the 456 under-tria prisonersinthejail, 39 had completed
more than 3 yearsin the prison. The under-trials made a common complaint to the team about
the delay in commencement of their trials, slow progress of thetrial for various reasons as well
as delay in pronouncement of sentence by the court even after hearing arguments. Apart from a
list of 19 specific complaints received by the team, it was reported that 9 under-trial prisoners
who have been granted bail by thetrial court werefoundto bestill languishinginjail because of
their inability to furnish surety.

4.12 Concerned with the glaring and systemic violation of basic human rights of a prisoner

to a speedy trial, which is a Constitutional imperative in Article 21 of the Constitution, the
Chairperson of the Commission requested the Hon’ ble Chief Justice of High Court of Delhi
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tolook into the plight of the undertrial prisonersin Tihar in general and the unfortunate women
in particular, and to issue appropriate directions as deemed fit. A copy of letter dated 20/2/
2004 addressed by Chairperson, NHRC to the Chief Justice of Delhi High Court is submitted
as Annexure 6.

4.13 The Hon'ble Chairperson was informed by the Hon’ ble Chief Justice of High Court of
Delhi that, after calling for report from the learned public prosecutor and hearing the matter by a
Division Bench, appropriate orders had been passed in a number of such cases. A copy of the
letter dated 19/5/2004 addressed by Hon’ ble Chief Justice of Delhi High Court to the Hon' ble
Chairperson, NHRC is submitted as Annexure 6.

4.14 Thus, by theintervention of the Commission, many poor people got justice and many sick
and infirm and aged male and femal e accused could be released.

B] Investigation of Cases

4.15 Initscrusadeto ascertaintruth inthe allegationsin acomplaint, investigations ordered by
the Commission are carried out by the Investigation Division of the Commission whichisheaded
by an officer of the rank of Director General of Police. He is assisted by a DIG, three senior
Superintendents of policeand 21 other investigators of variousranks. Thelnvestigation Division,
acting under directives of the Commission collectsfactsin respect of complaintsreceived by the
Commission and to place those facts before the Commission. The Division also monitors cases
in respect of which the Commission has ordered investigation by the CID or CBI.

4.16 The investigation of cases by the team from Investigation Division of the Commission
helpsit in ascertaining the facts in respect of complaints received by it directly in the shortest
possibletime. Thisisan invaluableinformation to the Commission in the discharge of itsduties
and allowsthe Commission to gain public confidence by theimpartial and independent handling
of thematters.

4.17 During the year 2004-2005, the Commission directed its Investigation Division to look
into 2805 cases, as compared with 3538 cases during the year 2003-2004. Of these cases 2747
related to the collection of factsfrom different parts of the country. In 58 instances, however, the
Commission directed theteamsto conduct inquiries on the spot. Theseinquirieswere conducted
mainly in Uttar Pradesh, Delhi, Bihar, Haryana and Jharkhand.

4.18 Investigation Division also continued to assist the Commission in the onerous task of
processing and scrutinizing the large number of cases of custodial deaths reported to it over
the years. The details of that effort are provided in Chapter |11 of this report. Further, the
analysisand advice of the Investigation Division wasfrequently requested by the Commission
in respect of complaints alleging deaths in fake encounters, or the violation of human rights
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resulting from false implication in cases, illegal detention, torture, and other acts of
wrong-doing by the police.

4.19 That the Commission has been making certain recommendationsthrough itsannual reports
for strengthening the Investigation Division by sanctioning additional posts and bringing about
changesin the conditions of service of its personnel with aview to facilitate the appointment of
well qualified and trained man power. The Commission is still awaiting the Government to
fulfill itsassurance.

C] Selective Cases 2004-2005

4.20 Asinthe previousyear, the Commission received awide range of complaintsrelating to
human rights violation from the various parts of the country. The complaints included cases
alleging custodial deaths, torture, police high-handedness, viol ations committed by security forces,
prison conditions, rights of women and children and other vulnerabl e sections, bonded |abourr,
negligence of public authorities etc. The Commission has also taken up suo-motu cognizance of
many important incidents of violation of human rights which received media attention. The
Commission has frequently been issuing press releases in respect of the more prominent cases,
information concerning such cases which is often also included in the monthly Newsdl etter and
placed on the website. The summaries of 32 such representative casesfollow :

a) Human Rights Violations by Custodial Institutions

1. Death of Sher Mohammad in Police custody by torture: Uttar Pradesh —
Case No. 8924/95-96/NHRC

4.21 The Superintendent of Police, Badaun, Uttar Pradesh vide his communication dated 23
February 1996 intimated the Commission about the death of Sher Mohammad s/'o Abdul Rashid,
an under trial prisoner, who was arrested on 22™ February 1996 in case No. 29/96 u/s 25 of
ArmsAct and case No. 20/96 u/s 364 I PC by the police from the Binowar police station. It was
reported that the under trial, Sher Mohammad fell ill and he died while ontheway to the District
Hospital, Badaun on 23 February 1996.

4.22 Inresponseto the noticeissued by the Commission, the post mortem report and the magisterial
enquiry report were sent to the Commission. A perusal of the Magisterial Inquiry Report showed
that the said under tria prisoner was beaten up by the SHO, while being interrogated in the two
cases registered against him, and died as aresult of policetorture. A criminal case was registered
against the SHO and a charge sheet wasfiled in court w/s 302/323 I1PC.

4.23 While considering the matter on 14" January 2004 the Commission agreed with the
magisterial inquiry, that it was a case of custodia death which was caused as aresult of severe
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beating of the under trial whilein custody of the police. The Commission, therefore, directed the
issuance of noticeto the Chief Secretary, State Government of U.P. to show-causewhy “immediate
interimrelief” of Rupees Onelakh u/s 18(3) of the Protection of Human RightsAct, 1993 not be
given to the next of kin of the deceased. However, since no response was received from Chief
Secretary to the show cause notice, on further consideration of the matter, the Commission on 21
April 2004, directed the State Government of U.P. to pay an interim relief of Rs. 1 lakh to the
next of kin of the deceased. The Commission al so observed that death in police custody is one of
the worst kind of crimesin a civilized society governed by the rule of law and poses a serious
threat to an orderly civilized society. Torturein custody floutsthe basic rights of the citizensand
isan affront to human dignity. Police excesses and torturein custody of the detainees/ under trial
prisoners or suspects tarnishes the image of a civilized nation and it is necessary to take stern
measures to check the malady. The National Police Commissioninits4th Report of June 1980,
almost a quarter of acentury ago, noticed the prevalence of custodial torture and observed that
nothing is“so dehumanizing” as the conduct of police in practicing torture of any kind on the
person in their custody.

4.24 The National Human Rights Commission having been constituted under the 1993 Act
for better protection of human rightsand civil liberties of the citizen hasnot only thejurisdiction
but also an obligation to grant relief in appropriate cases to the victims or the heirs of the
victims whose right to life under Article 21 of the Constitution has been flagrantly infringed
by the State functionaries by calling upon the State to repair the damage done by itsofficersto
the human rights of the citizen. The State, in all such cases, isvicarioudly liablefor thewrongful
acts of itsofficers. When the State is called upon to grant monetary relief to the next of kin of
the deceased or the victims of torture asthe case may be, by the Commission it is because the
doctrine of strict liability of duty of care onthe part of the State is attracted to such cases. Itis
reiterated that the State isvicariously responsible, if the person in the custody of the policeis
deprived of hislife except according to the procedure established by law, to recompense the
heirsof thevictims.

4.25 TheGovernment of Uttar Pradesh submitted its compliancereport in respect of the payment
of Rupees One lakh to the next of kin of the deceased.

2. Death of Sh. Kantosh Prahlad Jadhav, in Police Custody by torture: Latur,
Maharashtra - (Case No. 5418/95-96/NHRC)

4.26 The Commission received anintimation dated 28.10.1995 from the District Superintendent
of Police (DISPOL), Latur, Maharashtra stating that one Kantosh Prahlad Jadhav aged 22 years
was arrested on 28.10.1995 in PSMIDC, Latur Cr. No. 93/95 u/s 324,504 I1PC & 135 Bombay
PoliceAct. He had further stated that the accused, whilein custody, committed suicide by hanging
himself to theiron rod of the ventilator of the policelock up with the help of torn part of ghangadi
(blanket) provided to him.
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4.27 Inresponseto the Commission’s notice dated 3.11.1995, the inquest report received
showed no signs of beating either on the front side or back side of the body. The report
further stated that post-mortem report indicated no external or internal injuries on the body
of the deceased and the cause of death was opined as * asphyxiadue to hanging”. The SDM
in hisenquiry report concluded that on the basis of statements of witnesses and on examination
of the post-mortem report, the death of the Kantosh was due to suicide committed
by him by hanging. However, he observed that there were other factors also such as,
negligence and lack of responsibility on the part of police officials, which resulted in
theincident.

4.28 The Government of Maharastra submitted an Action Taken Report on the magisteria
enquiry, which indicated that the accused police officials were placed under suspension and
departmental enquiry had been initiated against the delinquent officials.

4.29 The Commission vide its proceedings dated 2.8.2004, while considering the Magisteria
Enquiry Report and the departmental action taken against the police officias, directed Chief
Secretary, Government of Maharashtrato show cause why interim relief should not be paid to
the next of kin of the deceased.

4.30 In response, the Home Department, Government of Maharashtra vide communication
@ dated 7.10.2004 informed the Commission that the State Government has decided to grant relief @
of Rs. 50,000/- to the next of kin of the deceased, Kantosh Prahlad Jadhav and after obtaining
approval of the Commission, further action for disbursement of relief will be taken.

4.31 TheCommission videits proceedings dated 20.10.2004 considered the case and approved
thegrant of Rs. 50,000/- as*“interim relief” to be paid to the next of kin of the deceased Kantosh
Prahalad Jadhav. Compliance report from the Government of Maharastrais still awaited.

3. Custodial death of Haji Mohd. Nabuji Tentwala in Police Custody in Ahmedabad,
Gujarat - Case N0.7586/95-96/NHRC

4.32 The Commission on 19.1.1996 received an intimation dated 18.1.1996 from the
Commissioner of Police, Ahmedabad City, Gujarat regarding death of Haji Mohd. Nabuji
Tentwalain police custody on 12.7.1995. It was stated that he was arrested in connection with
Cr.Case N0.106/95 u/s 302/342/34 IPC and S. 135 B.PAct. by the police who tied him with
rope, beat him with sticks, fists and kicks to death. The report further indicated that two of the
accused police persons namely PSI J.V.Surela& PC Bharatkumar were arrested and bailed out
on 31.10.1995 and 2.1.1996 respectively.

4.33 In response to the notice issued by the Commission, the Commissioner of Police,
Ahmedabad City submitted the post-mortem, inquest and magisterial inquiry reports. As per the
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post mortem report the body of the deceased was having 23 ante-mortem injuries and the cause
of death wasindicated as “due to shock asaresult of injuries present on the body” . Theinquest
report conducted by the Sub-Divisional Magistrate, Ahmedabad City indicated that there were
signs of blunt weapon blows on various parts of the body. The magisterial inquiry conducted by
the Sub-Divisiona Magistrate, Ahmedabad City blamed the PSI Surela and ACP Brahm
Bhatt and other police personnel for the death of Haji Mohd. Tentwala and recommended
investigation to pin point the responsibility of the death and to ascertain the actual culpritsfrom
the police staff.

4.34 A separatereport dated 20.7.1996 submitted by the District Magistrate, Ahmedabad, Gujarat
indicated that a case N0.19/95 u/s 302/323/504/114, IPC had been registered by the Crime
Branch against PSI Surelaand 4-5 police personnel and another case No.20/95 was registered
u/s 330/342 against the main accused PS| Surela, PCs Navneet, Bharat Rathore, Rgju and ACP
Brahm Bhutt and four other police personnel.

4.35 On consideration of the records of the case, the Commission held that the deceased was
wrongfully arrested by the police for interrogation in acriminal case and was brutally thrashed
to extract confession. Consequently, he suffered as many as 23 injuries, which resulted in his
death. It isacase of gross violation of human rights. Accordingly, the Commission directed to
issue notice to the Chief Secretary, Government of Gujarat to show cause as to why the
Commission should not recommend payment of interim relief u/s 18(3) of the Protection of
Human Rights Act, 1993 to the next of kin of the deceased.

4.36 In response to the show cause notice, the Secretary, Home Department, Government of
Gujarat, videletter dated 19.6.2004 submitted that criminal offences had been registered against
the police personnel responsible for beating up the accused and departmental action had also
been initiated and are pending final outcome. It was acknowledged that human rights violation
had taken place and the State Government had taken appropriate action against the concerned
accused police personnel. The report further mentioned that for the violation of human rights,
both criminal and departmental proceedings had aready beeninitiated and awaiting final outcome.
In the circumstancesthe Home Secretary requested that the show cause notice may bewithdrawn
and further action may be considered after the outcome of the criminal proceedings pending
before the Court.

4.37 The Commission considered the response received from the State Government on
22.9.2004. While referring to the observations of the Hon’ble Supreme Court of India
in the case of Neelbati Behra vs. State of Orissa, 1993 (2) SCC 746, it observed and
ordered as under:

(@ ThisCommission hastaken aconsistent stand that the obligation of the State to ensure
safety of personswhilein its custody is strict and absolute and admits of no exception.
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The indefeasible right to life of every citizen, including convicts, prisoners or under-
rial's, cannot be taken away except in accordance with the procedure established by law,
while the citizen isin the custody of the State. Violation of that right renders the State
vicarioudy liable for its acts of commission and omission and such liability is not
contingent upon determination of the ultimate guilt of the offendersina criminal court.
Besides, death in police custody asaresult of torture is perhaps the worst type of crime
incivilized society.

(b) Itisnow anestablished law that thefailure of the Stateto take all possible stepsto protect
the life of the citizens while in its custody makes the State vicarioudly liable for its
action/ omission.

(9 Immediateinterimrelief envisagedin Section 18 (3) of theAct hasto be correlated tothe
injury /losswhich thevictim or membersof hisfamily have suffered owing totheviolation
of human rights by public servants. By no stretch of imagination can it be argued that
award of thisimmediate interim has to be dependent upon the strict establishment of
criminal liability after afull dresscourt trid. If thisview isaccepted, therelief will then
neither be immediate nor interim. A meaningful and harmonious construction of this
clause would leave no doubt that the Commission is entitled to invoke its benevolent
sweep on aprima-facie view of the matter irrespective of whether thereisany litigation —

@ civil or criminal relating to the matter. @

(d) Theideaof immediateinterim relief doesnot therefore, presuppose the establishment of
criminal liability of the offender in acourt of law as a precondition for the grant of the
relief nor doesit depend on whether any civil litigation iseither pending or prospective. A
welfarestate must recognizeitsobligationto afford relief toitscitizensin disiress, particularly
thosewho arevictims of violations of their human rights by public servants. Thelimiting
of such statutory relief only to casesin which criminal liability of the offending public
servant isestablished in acourt of law beyond reasonable doubt is, to thwart an otherwise
civilized pieceof legidation by importing totally irrelevant limitations. The Commission
desires to point out that the ground urged by the Government in this case, when it has
been acknowledged by the Stateitself that there has been violation of human rights of the
citizen, ismisconceived.

4.38 Accordingly, the Commission recommended to the State Government of Gujarat to pay a
sum of Rupees Onelakh by way of interim relief to the next of kin of the deceased and to submit
compliance report to the Commission within four weeks.

4.39 Vide communications dated 13/5/2005 and 14/9/2005, the State Government hasinformed

that it hasimplemented the recommendations of the Commission and submitted proof of payment
of Rs. Onelakhto thewidow of the deceased. Accordingly, the case was closed by the Commission.
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4. Prisoner shot and injured in policelock-up dueto negligenceby Police, Uttar Pradesh
Case N0.6454/24/97-98/6811/24/97-98

4.40 The Commission received a complaint from Shri Rgjesh Saini, resident of District
Muzaffarnagar, Uttar Pradesh alleging that on 28" August, 1996 he was taken away from his
house by the police of Kotwali Shamli, U.P. District Muzaffarnagar to the police station where
he was abused, beaten up and tortured. On the next day, two young persons, namely Lokender
and Dilbagh were brought by the police and kept in the same cell. After sometime, Dilbagh fired
at him, asaresult of which hereceived injuriesbut the police did not take any stepsto save him.

4.41 The Commission by its proceeding dated 6.12.2001, came to the conclusion that, due to
the negligence of S.0. and the concerned Head Constable, Dilbagh Singh gained access to the
service revolver with which he fired at the complainant, Rgjesh Saini and injured him. The
Commission, therefore, directed issuance of noticeto the Chief Secretary, State Government of
U.P. to show-causewhy ‘immediateinterimrelief’ of Rupees Onelakh u/s 18(3) of the Protection
of Human Rights Act, 1993 not be given to the complainant.

4.42 Upon consideration of the reply from SSP, Muzaffarnagar to the show cause notice, the
Commission on 25.5.04, directed the State Government of U.P. to pay a sum of Rs. 1 lakh as
immediate interim relief to victim, Shri Rgjesh Saini. The Compliance report from the State
Government is awaited.

5. Death of Shri Bajrang Lal, District Bhiwani, Haryana - Case No. 440/7/97-98/FC

4.43 TheCommissionreceived acomplaint dated 2.07.1998 from Shri Mahesh Kumar resident
of District Bhiwani, Haryanaalleging that hisbrother Bajrang Lal, who wastravelling by Mumbai
Janta Expresson 26.6.1998 was allegedly beaten up to death by daily passengers. It was further
alleged that the Government Railway Police on duty did not take care and he was not provided
with any medical aid, rather they dumped him in the same compartment on his reserved berth.
One passenger Shri Balwan Singh who witnessed the incident informed the TT on duty who
did not take any action. As a result, by the time the train reached Bharatpur, Rgjasthan, his
brother Bajrang Lal had died. The railway police took out the dead body.

4.44 Inresponseto the notice, areport submitted by the DIG, Railway & Commando, Haryana
indicated that the death of Bajrang Lal was caused due to the head injury inflicted by the daily
passengers and sheer negligence of GRP personnel in not providing him timely medical help.

4.45 The Commission vide its proceedings dated 5.6.2002 considered the report and directed
the Chairman, Railway Board and Chief Secretary and DGP, Haryana to show cause u/s 18(3)

of the Protection of Human RightsAct, 1993, asto why an ‘immediateinterim relief” should not
be granted to the next of kin of the deceased.
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4.46 In response to the show cause notice, the Railway Board, inter alia, contended that the
claimant or hisunauthorized agent should have moved the Railways Claims Tribunal for seeking
compensation on account of unfortunate death of Shri Bajrang La. Whilergjecting the aforesaid
pleaand recommending interim relief the Commission held that the interim relief envisaged u/s
18(3) of the Protection of Human Rights Act. 1993 isindependent of the right of the victim or
his next of kin to claim compensation under Civil/Law of Torts or any other forum. The
recommendation of the Commission would not in any way affect the right of the claimant to
seek compensation by filing a claim before Railways Claims Tribunal. The Commission
accordingly, recommended for payment of Rs. 1 lakh asinterim relief u/s 18 (3) of theAct, tothe
mother of the deceased Smt. Kalabati, by the Railways.

4.47 Pursuant to the Commission’sdirections, the Director, Traffic Commercial Claims, Railway
Board, Ministry of Railways vide letter dated 1.7.2004 intimated that a compensation of
Rs. 1 lakh has been paid asinterim relief to Smt. Kalabati, the mother of the deceased.

4.48 Accordingly, vide proceedings dated 15.9.2004 the report was taken on record and the
case was closed.

6. Death of Bhaiya Lall in Judicial Custody in Uttar Pradesh - Case No. 9161/24/98-99-
CD

4.49 TheCommissionreceived anintimation dated 25/8/98 from the office of the DG (Prisons),
UP, Lucknow about the death of undertrial prisoner Bhaiya Lal S/o Dhanrgj Yadav while
undergoing treatment at Swaroop Rani Hospital on 1/8/98.

4.50 Inresponseto the notice issued to the Home Secretary, Government of UP, amagisteria
Inquiry report was received which indicated that the victim was subjected to custodial violence.
There was evidence of custodial violence as well as negligence in providing treatment to Shri
BhaiyaLal which resulted in his death. The cause of death disclosed was heavy bleeding from
theanus.

451 Upon consideration of thereport, the Commission held that there was violation of human
rights of Bhaiya La while in the custody of police and jail authorities. The Commission,
accordingly, directed to issue notice to Chief Secretary, Government of UP to show cause asto
why immediate interim relief u/s 18 (3) not be granted to the next of kin and also recommended
action against errant officials.

4.52 Asno response was received from the Government of UP to the show cause notice, the
Commission recommended an interim compensation of Rs. 1 lakh to the next of kin of the
deceased. Compliance report called for in respect of payment of interim relief as well as the
status of action taken against the errant public servant is still awaited.
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7. Death of Shri Kolumbusin Judical Custody in Uttar Pradesh Case No. 20143/24/
2002-2003-CD]

4.53 TheCommission received an intimation dated 10/9/2002 from the Superintendent, District
Jail Lucknow stating that one Shri Kolumbus S/o Sudama, aged 26 years, an undertrial prisoner,
allegedly lodged in Session lock up at Lucknow was assaulted with knife and razor allegedly
by three co-prisonersinlock up. Kolumbusreceived seriousinjuriesand wasreferred to KGMC
hospital, Lucknow on 8/9/2002 where he succumbed to his injuries during the course of
treatment.

4.54 The Commission obtained a report from the Superintendent, Lucknow Jail which
indicated that Kolumbus was injured by his co-prisoner while he was in the session lock up
and though no jail officer or staff was responsible for the incident, the injuries were received
by Kolumbus due to negligence of the concerned police personnel of the Session’s lock up.
The magisteria inquiry report al'so concluded that the UTP, Kolumbus died due to injuries
sustained by him in an attack by his co-prisoners while he was in jail custody in session’s
lock up.

4.55 The report further mentioned that a crime No. 365/2002 had been registered against the
accused co-prisoner and charge sheet filed against them.

4.56 Upon consideration of the report, the Commission observed as under:-

4.57 The attack on the UTP Kolumbus by his co-prisoners was with sharp-edged weapons
like knife and razor. The co-prisoners had these weapons available to them in the lock-up
is a matter of serious concern and discloses lapse on the part of the authorities
responsible for maintenance of the lock up. The incident must have taken some time as the
deceased suffered multiple injuries as per post-mortem report and during all this period no
attempt was made by the police officials in charge of the lock-up to save the deceased
from being attacked. This also shows a very callous attitude, and is prima facie evidence of
negligence of the concerned police personnel, besides dereliction of duty on their part. This
prima facie, establishes the negligence on the part of the State machinery and dereliction
of duty of the concerned police personnel.

4.58 In response to the show cause notice issued to the DGP, UP, he informed that the guilty
police personnel had been placed under suspension and appropriate action isbeing taken against
them in accordance with thelaw. No response was, however, received to the show cause notice
from the Chief Secretary, UP, inspite of reminders. The Commission, therefore, recommended
to the State Government to pay a sum of Rs. 50,000/- to the next of kin of the deceased as
interim relief u/s 18 (3) of the Protection of Human Rights Act, 1993. Compliance report from
the State Government was still awaited.
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8. Death of Smt. Basanti Devi in judicial custody in Bihar [Case N02435/4/2001-
2002-CD]

4.59 TheCommission received anintimation dated 27/10/2001 from the Superintendent District
Prison, Purnia, Bihar about the death of Smt. Basanti Devi, an undertrial prisoner, during treatment
in Sadar Hospital, Purnia on 26/10/2001.

4.60 Inresponseto the noticeissued to the Home Secretary, Government of Bihar, amagisteria
Inquiry report was received which indicated that Smt. Basanti Devi was arrested by officials of
Excise Department on 26/9/2001 and was brutally thrashed. She was produced before the
Magistrate after two days, treated in jail and died on 26/10/2001 during treatment in Sadar
Hospital. The post-mortem report indicted the cause of death as septicemia which was due to
injuriesinflicted by the officials of the Excise Department.

4.61 Upon consideration of thereport, the Commission held that there was violation of human
rights of the deceased not only by the officials of Excise Department but also by the jail staff
who were negligent in performance of their duties as no timely medical treatment was given to
her. In response to the show cause notice issued u/s 18 (3) of the Protection of Human Rights
Act, 1993, the State Government of Bihar informed the Commission that sanction had been
issued for providing ex-gratiarelief of Rs. 1 lakhto the next of kin of the deceased. Subsequently,
@ proof of payment to the next of kin (two minor children) of the deceased was also received. In
view of the above report, the case was closed.

9. Death of Shri Chander Prakash in Judicial Custody in Uttar Pradesh-Case No. -
5237/24/2000-2001-CD

4.62 The Commission received an intimation from the Superitendents District Jail Bareilly
about death of Shri Chander Prakash aged 25 years in District Jail Bareilly. A news item was
also published inthe Daily Telegraph dated 30/5/2000 stating that prisoner was allegedly beaten
to death in the district jail and a complaint was also received from Smt. Ram Piari, mother of
the deceased.

4.63 In response to the notice issued to the Home Secretary, Government of UP, a report
received from the DGP, Prisons indicated that magisterial inquiry into the matter found that
the deceased was taken to the jail on 23/5/2000 and at that time he had no injury. He was
brutally beaten by jail warden in the presence of jail authorities and shifted to District Hospital
on 27/5/2005 where he succumbed to his injuries. The report further mentioned that
departmental action had been initiated against the erring officials and a case u/s 302 I1PC also
registered against them.

4.64 Upon consideration of thereport, the Commission concluded that the deceased wasinflicted
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injuries by thejail staff which resulted in his death and thereforeit wasaclear case of violation
of human rights. Accordingly, anotice was issued to the Chief Secretary, Government of UP to
show cause asto why immediateinterim relief u/s 18 (3) of the Protection of Human RightsAct,
not be granted to the next of kin of the deceased.

4.65 Inresponseto the show cause notice, areport received from the DG, Prisonsindicated
that the investigation of the case was conducted by CB/CID and a charge sheet u/s 302 IPC
was submitted against erring jail wardens. The case was pending trial. Thethen Superintendent
Jail and 10 other officials were proceeded against departmentally and had been punished.
The Commission considered the above report and being convinced that the deceased was
brutally beaten by thejail authorities which resulted in his death, the Commission observed
that the award of interim relief u/s 18 (3) of the Act is not dependent on strict establishment
of criminal liabilities after afull dress court trial. The benevolent provision can be invoked
irrespective of the fact that any litigation, civil or criminal is pending in the court. The
Commission, therefore, directed the State of UP to pay Rupees One lakh as immediate
interim relief to the legal heirs of the deceased and to submit compliance. The compliance
report isstill awaited.

b) Human Rights Violations by Police

10. Torture and gang rape by police officers in Tripura - Case No. 5/23/2003-2004-
wcC

4.66 The Commission received acomplaint from Shri Suhas Chakma, Director, Asian Centre
for Human Rights, New Delhi aleging that Ms. Reang, a17 year old girl wastortured and gang
raped by agroup of three Specia Police Officers of the State Government of Tripura on 26/5/
2003. Thevictim girl’sfamily complained to the police station naming the three guilty SPOs but
their complaint was not recorded.

4.67 Inresponse to the notice, areport received from the DGP, Tripuraindicated that a case
No. 6/2003 u/s 366 (A), 376, 326 and 34 IPC was registered in Police Station Raishyabari
against the three named persons on 28/5/2003. The medical report confirmed that the victim,
aged 17 years was sexually assaulted and raped. The three SPOs had been discharged from
the service, arrested and sent tojail. In view of the gravity of the allegation of sexual brutality
committed on a hapless girl by the three SPOS, the Commission directed to issue a notice to
the Chief Secretary, Government of Tripura to show cause as to why interim relief not be
granted to the victim.

4.68 The Government of Tripura informed the Commission that it had paid an amount of
Rs. 15,000/- as compensation to the victim Ms. Mithirung Reang. However, the Commission
observed that the offence of rape not only amountsto violation of the human rightsof thevictim,
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but it also tends to violate the mind and scar the psyche of a person permanently. Besides, it
carriesa socia stigmafor the victim and her family. The Commission, therefore, directed the
Government of Tripurato pay an amount of Rupees Fifty thousand asimmediate interim relief
to the victim after adjusting Rupees Fifteen thousand already paid. As the State Government
submitted itscompliance report in respect of payment of an amount of Rupees Thirty fivethousand,
the case was closed on 10/1/2005.

11. Illegal detention of two Adivas boys by Police - Kerala -Case No. 208/11/97-98

4.69 TheChristian Cultural Forum, Kollam, Kerala, submitted acomplaint aleging that police
officialsof Agali inAttappaddi in Palakkad district in Keralaarrested threeAdivasis, Manikandan,
Parameswaran and Kuppamma on 25.5.1997 and kept them in illegal custody for 23 days.
During detention, one of the detenu Kuppamma, an Adivasi woman was beaten black and blue
by the police and chilli powder was stuffed into her vagina. According to the complainant, the
Circle Inspector had falsely implicated around 100 adivasisin afabricated case and as aresult
adivasishad | eft their houses.

4.70 Inresponseto the noticeissued by the Commission, areport dated 18-12-97 wasreceived
from SP, Palakkad which revealed that an enquiry into the matter was conducted by SP, CB/
CID and it wasfound that police at Agali Police Station detained two boys, namely, Manikandan
@ and Parameshwaran illegally on 27-5-97 till 17 June 1997, without any complaint having @
been registered against them. It was further mentioned that the Circle Inspector,
ASI and two Constable who were involved in the incident had been suspended and criminal
cases were ingtituted against them. The report also stated that Kupamma, the mother of
Parmeshwaran did not make any allegations of torture, when she was produced before the
Court inacriminal case.

4.71 While considering the matter on 20-5-03, the Commission directed to issue ashow cause
notice u/s 18(3) of the Protection of Human RightsAct, 1993 to the Chief Secretary, Government
of Keralato show cause asto why animmediateinterim relief not be granted to Manikandan and
Parameshwaran for their illegal detention. In responseto the show cause notice aletter dated 26-
6-03 wasreceived from Government of K erala contending that the State Governmentisnotina
position to make any payment till disposal of criminal cases, pending beforethe court, sincethe
alleged delinquent officers are liable to pay compensation, if any, awarded by the court. The
Commission considered the matter further on 20/5/2004 and while recommending asum of Rs.
10,000/- to each of thevictimsasimmediateinterim relief, held that proceedings u/s 18(3) of the
Protection of the Human RightsAct 1993 are independent and the pendency of criminal caseis
no impediment to the award of immediate interim relief.

4.72 Pursuant to the directions of the Commission, the Government of Kerala vide their
communi cation dated 14-7-04 informed that theinterim rdief of Rs. 10,000/- each to Manikandan
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and Parameshwaran has been disbursed to the incumbents on 2-7-04. In view of compliance of
the recommendations of the Commission, the case was closed.

12. Illegal detention of Shri Ramveer Singh, Surendra Singh Delhi - Case No. 3454/
30/2000-2001

4.73 The Commission received a complaint from Shri Ramveer Singh, resident of District
Etah, Madhya Pradesh alleging that he and Shri Surendera Singh S'o Bhai Lal were picked up
on 5.1.2001 for interrogation in amurder case, illegally detained at the PS, Mayapuri wherethey
were beaten and subsequently released on 8.1.2001.

4.74 1n response to Commission’s notice, a report received from the DCP(Vigilance) stated
that complainant and Surendra Singh were brought to the PS, Mayapuri by special staff without
any legal notice and verification and detained theretill 7.1.2001. Thereport further stated that an
inquiry was held against the Inspector, Bishan Mohan of Special Staff/SWD, in which he was
found guilty and was ‘ censured’ for the serious lapse committed by him.

4.75 On consideration of the aforesaid report, the Commission vide its proceedings dated
14.5.2003 directed to issue a notice to the Commissioner of Police, Delhi to show-cause as to
why immediate interim relief u/s 18(3) of the Protection of Human Rights Act, 1993 not be
awarded to the victims.,

4.76 TheCommissionvideitsfurther proceedingsdated 21.1.2004 considered thereport received
from the office of the Commissioner of Police and held that there had been illegal detention of
the complainant and Surendra Singh from the night of 5/1/2001 till the morning of 7/1/2001 in
violation of their humanrights. It directed Commissioner of Police, Delhi to pay acompensation
of Rs. 5000/- to each of them.

4.77 In compliance, a communication received from the Dy. Commissioner of Police(Vig.),
Delhi dated 26.5.2004 indicated that an amount of Rs. 5000/- had been paid by way of interim
relief asrecommended by the Commission to each of thetwo victims. In view of the compliance

report received, the case was closed.

13. Illegal detention and torture of Shri Zamir Ahmed by the police at Sayana,
Bulandshahr, Uttar Pradesh- Case No: 14071/24/2001-2002

4.78 The Nationa Commission for Minorities on 25.7.2001 referred a complaint, regarding
illegal detention and torture of Shri Zamir Ahmed by the police of PS Syana, District -
Bulandshahar, UP.

4.79 The Commission obtained reports from the SSP, Bulandshahar, the DM, Bulandshahar
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and the SP (HR), HQ DGP, UP. The magisterial inquiry found that the allegations of custodial
torture was proved on the basis of evidence including the medical report and Shri Lal Singh,
In-Charge of the police outpost wasidentified as the delinquent public servant.

4.80 Upon consideration of thereports, the Commission videits proceedings dated 16.01.2002
held that astrong primafacie case of violation of human rights was made out. The Commission
therefore directed to i ssue anotice to the Government of Uttar Pradesh to show cause asto why
‘immediateinterim relief” u/s 18(3) of the Protection of Human RightsAct, 1993 not be granted
tothevictim.

4.81 In spite of ashow cause notice, no reply to the show cause notice was received from the
UP administration as well as the SSP, Bulandshahar. Vide proceedings dated 22.05.2002, the
Commission therefore directed Government of UPto pay an amount of Rs.20,000/- asimmediate
interim relief to victim Zamir Ahmed Khan for the custodial torture inflicted on him. The
Commission aso directed the SSP, Bulandshahar to send report about the disciplinary action
taken against the delinquent police personnel within four weeks.

4.82 Inresponseto the abovedirection of the Commission, reports dated 31.5.02 and 3.8.02
respectively received from the SSP. Bulandshahar and the Government of U.P. indicated
that though the magisterial inquiry inthe matter indicated beating of the victim Zamir Ahmed
@ by the police, there was no serious injury to victim which had come to the notice and @
therefore, payment of financial relief in this matter would not be proper. In addition to
this, it was also submitted that in view of the serious financial problems being faced
by the State Government, it would not be appropriate to give financial relief in such type
of matters.

4.83 Upon consideration of the above reportsreceived from the Government of Uttar Pradesh,
the Commission vide its proceedings dated 9.9.2002 held that the custodial torture isthe clear
finding reached in the magisterial inquiry itself. The insensitivity depicted in the letter of the
Government of Uttar Pradesh whereit saysthat the payment of the amount does not appear to be
proper because there was no seriousinjury caused to the victim, isdisturbing. Custodial torture
even without inflicting any visible injury would justify award of some compensation and
disciplinary action against the delinquent police personnel. It is not necessary to say anything
further in this connection except to reiterate the recommendation for payment of the aboveamount
tothevictim.

4.84 The Commission considered afurther response received from the Secretary, Government
of UP vide fax message dated 20.1.2003 which indicated that (i) disciplinary action had been
initiated against the delinquent police officials: and (i) therewas no judtification to award interim
relief to the victim on the grounds that the victim did not receive any seriousinjury by police as
per Magisterial Inquiry Report.

National Human Rights Commission Annual Report - 2004-2005 39

T AR-Chapter-1-19-10-6-06.p65 59 % 7/17/06, 6:29 PM T



iIN_____UEEEN . [T [T

Complaints Before the Commission

40

T AR-Chapter-1-19-10-6-06.p65

4.85 Vide proceedings dated 20.5.2003, the Commission observed as under:

4.86 The Commission, therefore, reiterated its recommendations and called upon the State of
Uttar Pradesh to immediately make payment of Rs.20,000/-, as ordered by the Commission by
its proceedings dated 3/4/02 April, 2002 and reiterated on 9/9/02.

4.87 In response, the SSP, Bulandshahar vide letter dated 11.2.2004 submitted compliance
report indicating that an amount of Rs.20,000/- had been paid to the victim on 7.11.2003. The
case was therefore, closed.

14. Suicide by Vinod Kumar Rajput due to police harassment Madhya Pradesh
Case N0.1412/12/98-99(FC)

4.88 TheCommissionreceived acomplaint dated 22/10/1998 from Mrs. DeepaRajput alleging
that, while her husband, Vinod Kumar Raj put was returning from the bank to his shop on 30.7.98
alongwith a cash of Rs.2.5 lacs, some miscreants attacked him with a sword and snatched the
entire money from him. Despitelodging areport with the Police, no action wastaken to apprehend
the culprits. On the other hand, her husband was repeatedly called by the Police to the Police
station and wastortured by them. Asaresult, he committed suicide on 6.9.98. She prayed for an
appointment on compassi onate grounds and compensation.

4.89 Pursuant to the direction dated 10/03/1999, the State Government of M.P. forwarded a
report of Collector, Bhopal a ongwith an enquiry report of the J. Collector, Bhopal. The District
Collector, in hisreport, stated that since the husband of the complainant was not in Government
service, no Government service could be offered to the complainant on compassionate ground
as per the administrative rules. The enquiry report disclosed that Shri Rashid Khan, ASl had
threatened Shri Vinod Kumar of defaming hisfather and hiswifeif hedid not disclose everything.
Shri Vinod Kumar swallowed two tablets of sulphur ontheway, dueto which hediedin Hameedia
Hospital. Thisversion aso findssupport from the dying declaration of Vinod. Thelnquiry Officer
concluded that the suicide committed by Shri Vinod Kumar was not aresult of police action but
due to fear of defamation that may affect his family members. The 10 held ASI Rashid Khan
guilty of threatening Shri Vinod Kumar and recommended departmental action against him.

4.90 The Commission considered the af ore mentioned reports on 30/08/2001 and held that the
deceased wasforced to commit suicide dueto thethreat of the ASI. Accordingly, it issued show-
cause notice to the State Government u/s 18(3) of the Protection of Human RightsAct, 1993 to
show cause asto why compensation of Rs.1 lakh be not awarded to the complainant

4.91 Inreply to the above show cause notice, the State Government of Madhya Pradesh, vide
letter dated 7/8/2002, submitted that necessary instructions were issued by the SP Bhopal to
recover an amount of Rs. 50,000/- @ Rs. 2,000/- per month from the salary of the guilty police
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official, i.e. ASI Rashid Khan and to pay the same to the complainant. ASI Rashid Khan was
also punished by stopping hisincrement for one year.

4.92 Considering the abovereply, the Commission, on 07/07/2003 recommended interim relief
of Rs.1 lakh to the complainant and called for compliance report from the State Government of
M.P. within six weeks. The compliance report has since been received.

¢) Human Rights Violations by Security Forces

15. Killing of Two Civilians by a BSF Jawan, District Ganganagar, Rajasthan
Case No. 1060/20/2000-2001-PF & 1061/20/2000-2001-PF

4.93 The Commission took cognizance of two complaints both dated 4-9-2000 of Smt. Laxmi
Devi and Smt. Savitri Devi widows of Shri Om Prakash and Shri Gopi Ram respectively,
who were residents of District Ganganagar, Rajasthan, alleging that their husbands namely
Shri Om Prakash and Shri Gopi Ram were killed by Jamil Igbal, Constable, BSF
on 15-8-2000.

4.94 In response to the Commission’s notice, a report submitted by the Ministry of Home
Affairs indicated that on the night of 15-16" August, 2000, Constable Jamail Igbal of the 38
@ Battalion BSF, while on duty had killed two civilians namely Shri Om Prakash and Gopi Ram @
infront of their “Dhani” by firing three rounds from his personal weapon under the influence of
liquor. Thereport further stated that the accused Constable Jamil Igbal wasarrested by policeon
16 August 2000 and a charge-sheet had been filed on 18-10-20 in the court of Tehsil Gharsana,
District Ganganagar.

4.95 On consideration of the report on 8/10/02 the Commission issued show-cause noticeto
the Ministry of HomeAffairs, Government of Indiaon theliability of the Stateto giveimmediate
interim relief under section 18(3) of the Protection of Human Rights Act. 1993 to the
next of kin of the two innocent persons, who had lost their lives at the hands of the BSF
Constable.

4.96 |Inresponseto the show cause notice, the Ministry of HomeAffairs, disputed theliability
of the State to give immediate interim relief u/s 18(3) of the Protection of Human Rights Act.
1993. The Commission, while considering the reply, asked the Ministry of Home Affairs to
depute representatives from the Ministry and BSF for discussion.

4.97 Pursuant to the directions of the Commission, the Inspector General, BSF and Director
(HR), MHA appeared before the Commission. They submitted that, in view of Section 19 of the
Protection of Human RightsAction 1993, the Commission could not make any recommendation
interms of Section18(3) of the Act.
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4.98 While considering the aforesaid submission, the Commission, analyzed the various
provisions of the Protection of Human Rights Act, 1993 and held that the provisions of
Section 19 of the Act are specific provisions to deal with the complaints of violations of
human rights by members of the Armed Forces and prescribes specified procedure, which
is somewhat different than the procedure prescribed u/s 17 for inquiry into complaints of
violation of human rights in general. Whereas, the Commission while inquiring into the
complaints of violation of human rights generally, may call for information or report from
the Central Government or any State Government or any other authority/organization
subordinate thereto within such time as may be specified by it and initiate an inquiry and
take any of the steps prescribed in Section 18 of the Act, whereasin cases of complaints of
violation of human rights by members of the Armed Forces, the Commission shall not conduct
aninquiry, but it may, either onits own motion or on receipt of apetition, seek areport from
the Central Government and after the receipt of the report, it may, either not proceed with
the complaint or makeitsrecommendationsto the Government. The Parliament in its supreme
wisdom did not place any restrictions on the jurisdiction of the Commission to make its
recommendations after the receipt of areport from the Central Government u/s 19 of the
Act. The power u/s19(1)(b) of theActiswideinitsamplitude and it would include, without
any doubt, the power to recommend to the concerned Government grant of such compensation
including grant of “interim relief” to the victims or the members of their family as the
Commission may consider appropriate in the nature of “immediateinterim relief” envisaged
u/s 18(3) of the Act.

4.99 The Commission further emphasized that the payment of compensation in cases like the
present oneisin the nature of an order of making monetary amends for the wrong done due to
breach of public duty of not protecting the human rights of the citizen. The Commission has,
thus, not only the power and jurisdiction to make recommendations u/s 19(1)(b) but also an
obligation to grant interim relief, in the nature of what is envisaged by Section 18(3) of the Act,
while exercising its powers of 19(1) (b) of the Act in deserving cases.

4.100 Inview of the above analysis, the Commission recommended that Rs. 2 Lakhs be paid
to each of the next of kin of the deceased. The Ministry of Home Affairs submitted their
compliance report regarding the payment of compensation amount.

16. Death of Shri Vikram by negligence of R.P.F., Maharashtra - Case No. 21/1/2003-
2004

4.101 The Commission received a complaint from Shri Bhaskar Mahadeorao bringing to the
notice of the Commission a news item published in the “Daily Maharashtra Times’ on 8-1-
2003. It was reported in the newspaper that one Shri Vikram, a samosa vendor, was pushed
down from running train by the Police as he was travelling without a ticket. He lost his hand
and aleg.
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4.102 Inresponsetothe Commission’sdirectionsdated 1.5.2003, transmitting the complaint
to the Secretary, Railway Board, Ministry of Railways for taking appropriate action and
submitting Action Taken Report; areport received from SP, GRP, Secunderabad stated that on
6.1.2003 one boy aged 12 years, an unauthorized hawker wanted to board train at Cherlapalli
Railway Station. He was picked up by RPF personnel who after extorting money released
him from the outpost. The boy tried to board the train, which wasin motion, slipped and fell
under the running train. As aresult, hisleft hand and right leg were chopped off. The Station
Manager lodged a report at the GRP Police Post and a case crime No. 7/03 was registered.
The boy was taken to the hospital where he died on 7.1.2003. The report also indicated
that the postmortem reveal ed that death was dueto injuriesand “ Cardio respiratory arrest due
to polytrauma’.

4.103 The Commission also considered the report received from the Chief Security
Commissioner, South Central, Railways which indicated that the Court of Inquiry had found
that head constable Mohd. Usman Ghani and constable P. Sudhakar Rao of RPF, after
apprehending the boy, failed to take adequate precaution to secure the unauthorized hawker, as
aresult heran and tried to get into the running train and fell. A case crime No. 7/03 u/s 304 A
I PC had been registered against the constable by the police. Both the errant officials have been
placed under suspension pending inquiry.

@ 4.104 Inview of theprimafacieviolation of human rightsof the boy made out, the Commission @
directed the Secretary, Ministry of Railways to show cause as to why the next of kin of the
deceased be not granted immediate interim relief u/s 18(3) of the Protection of Human Rights
Act 1993.

4.105 Pursuant to the Commission’sdirections, the Chief Security Commissioner, RPF, South
Central Railways, Secunderabad stated that acase u/s 304A IPC read with section 175 Railway
Act 1989 was registered against the erring constables and after investigation, the chargesheet
had been submitted in the court and the case was pending trial. A departmental inquiry which
had been initiated against both the constables was completed but decision had been kept in
abeyance, pending the criminal case.

4.106 On consideration of the aforesaid response, the Commission vide its proceedings dated
15.12.2004 held that the boy had died due to negligence of the RPF staff. The Commission can
invoke the benevolent provisions irrespective of civil or criminal litigation or a departmental
inquiry. Theimmediate interim relief isto be correlated to the loss/ injury which the victim had
suffered dueto violation of hishuman rights by the public servants. The pendency or the outcome
of the departmental inquiry or the criminal proceedingsis not a bar to the grant of immediate
interim relief. The Commission, therefore directed the Railway Board, Government of Indiato
pay a sum of Rs. 50,000/- as immediate interim relief to the next of kin of the deceased. The
Compliancereport is awaited.
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d) Human Rights Violations by Other State Agencies

17. Death of Shri Dirisam Lajer, an agricultural labourer by electrocution - Case
No. 147/1/2001-2002(FC)

4.107 TheCommission received acomplaint dated 19-1-2001 from Smt. Dirisam Swarooparani
w/o Late Dirisam Lajer resident of Krishna District, Andhra Pradesh, an agricultural |abourer,
having three children and no landed property, alleging that on 24-5-1999 her husband Shri
D. Lger, while cutting grassin the fields of afarmer, camein contact with alive electrical wire
lying under the grass and died due to electric shock.

4.108 Taking cognizance, the Commission issued a notice to the Secretary, Department of
Power, Government of Andhra Pradesh and Chairman, Andhra Pradesh Electricity Board and
calledfor areport. Inresponse, it was admitted in the report received from the Chief Engineer,
Southern Power Distribution Company of Andhra Pradesh Limited that the wire lying under
Katuru Sub Station— 1 snapped due to heavy gale and rain and had fallen on sugarcane plant
without touching the ground. The victim while passing through the sugarcane field camein
contact with the snapped live electrical wire and got electrocuted. The Southern Power
Distribution Company of A.P. Ltd. had sanctioned an ex-gratia amount of Rs. 10,000/- to the
legal heirs of the deceased.

4.109 The Commission considered the response from the State Government and in thelight of
the rule of strict liability propounded in the celebrated case, Rylands Vs. Fletcher — LR 3 HL
330:19LT 220 and followed by the Hon’ ble Supreme Court of Indiain M.P. Electricity Board
Vs. Shail Kumari and others AIR 2002 SC 551, considered it a fit case for award of interim
compensation u/s 18(3) of the Protection of Human RightsAct 1993, to thewidow of the deceased.
Accordingly, a show cause notice was issued on 20-11-2003 to the Chairman and Managing
Director, Southern Power Distribution Company of A.P. Limited.

4.110 In response to the show-cause notice, the Chairman and Managing Director of the
Company vide his communication dated 29-12-2003, reiterated that Shri D. Lajer had died
accidentally as aresult of coming in contact with alive wire which had snapped due to heavy
gale and rain, and there was no negligence on the part of any public servant.

4.111 Videits proceedings dated 5-3-2004, the Commission observed that a precious life
had been |ost dueto electrocution. The Commission invoked the principle of “strict liability”
and also observed that a Stateisliable not only for the negligent act of its public servantsin
such like situations, but also for the failure on the part of the public servantsto take careto
prevent such foreseeable risks, which are inherent in the very nature of such activity. The
Commission noted that the payment of an ex-gratiaamount of Rs.10,000/- to the widow of
the deceased by the Company was grossly inadequate. The Commission therefore
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recommended to the Chairman & MD of Southern Power Distribution Co. of A.P. Ltd. to
personally look into the matter and consider what further ex-gratia amount could be given
to the widow.

4.112 A communication dated 22/6/2004 received from the Southern Power Distribution Co.
of A.P. Ltd. indicated that the Company had paid an additional anount of Rs. 20,000/- in addition
to Rs. 10,000/- already paid to the wife of the deceased. The report wastaken on record and the
case was closed.

18. Sexual Harassment at work place - Case No. 1775/35/2003-2004-WC

4.113 The Commission took cognizance of a complaint, dated 12-3-2004 referred by
Ms. K. Geeta, Programme Coordinator of SAKSHI, an NGO alleging sexua harassment of
Ms. Asha Rajora, Technical Assistant in the Herbal Research and Development Institute,
Gopeshwar, Uttaranchal by the Director of the Institute. Allegations of further harassment by
way of non-renewal of her job contract with effect from 1-5-2004 were also levelled.

4.114 The Commission directed the Chief Secretary, Uttarancha and District Magistrate,
Dehradun to submit their reportsin the matter. The Commission also directed the State Authorities
to inform (i) whether the Vishakha Guidelines are being followed in letter and spirit,
@ while holding theinquiry; and (ii) whether any protection has been given to the complainant in @
the meanwhile.

4.115 Aninterimreport received from the Chief Secretary, Government of Uttaranchal indicated
that the Commissioner, Garhwal Circle, has been requested to inquire into the matter as he was
heading the Divisiona Vigilance Committee. The interim report was however silent about the
congtitution of Divisiona Vigilance Committee and whether it isin conformity with theguidelines
laid down by the Supreme Court of IndiainVishakha s case, which requiresthat the Complaints
Committee should be headed by a woman and not less than half of its members should be
women. Further, to prevent the possibility of any undue pressure or influence from senior levels
such Complaints Committee should involve a third party, either NGO or other body who is
familiar with the issue of sexual harassment. The Chief Secretary, Uttarancha was therefore
requested to clarify as to whether the Divisiona Vigilance Committee is in conformity with
Vishakha Guidelines.

4.116 ThePrincipal Secretary, Government of Uttaranchal informed the Commission that
on the basis of the recommendations made by the Vigilance Committee, which was constituted
in accordance with the guidelines in Vishakha case, the services of Dr. J. S. Rawat,
Director, HRDI, Gopeshwar were terminated with effect from 4.10.2004. Since action
had been taken by the Government in the case of sexual harassment the case was closed
on 17-1-2005.
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19. Exploitation of Children by the Great Roman Circus in Gonda District of
Uttar Pradesh — Case N0.7993/24/2004-2005.

4,117 The Commission received a complaint, dated 15.6.2004 from the General Secretary,
Global March Against Child Labour, New Delhi —an NGO, alleging assault on itsmembersand
parents of children during investigation of alleged atrocities on children including sexual
harassment at Great Roman Circus in Golonelganj, District Gonda, U.P,

4.118 TheCommission got the matter investigated through itsteam of officersand also obtained
areport from the Chief Secretary, State of U. P,

4.119 In response to the notice issued to the Government of Uttar Pradesh, the State
Government informed that three criminal cases — one u/s 147/148/325/323/352/5045/506/
107 IPC and Section 3/5 of the Bonded Labour Act had been registered against the owner
of the circus and other persons; the other u/s 376 IPC was registered against Raza
Mohd., owner of the Circus in respect of alleged rape by him on Kumari Neeta
Lama. A third case u/s 354 | PC was also registered against unknown persons. Apart from
Neeta Lama, no other woman employee had complained of sexual harassment/other
exploitation.

4.120 The Government of Uttar Pradesh informed the Commission that inthefirst two criminal
cases, charge sheets had been filed before the court. In the absence of evidence about sexual
exploitation of the girls, final report had been filed in the court in cases No. 283B to 283A u/s
354 IPC registered in thisregard.

4.121 Twenty two girls (10 Indians and 12 Nepalese) were recovered on 22.6.2004 by the
SDM in the presence of NHCR team. Nepalese girls were handed over to the Nepal authorities
by the District Authorities of Gondaon 25.6.2004 taking them from the circus. Action for their
rehabilitation would be taken by the Nepal Government. The remaining 10 Indian girls were
sent to the Nari Niketan.

4.122 A writ petition had also beenfiled in the Hon’ ble High Court, L ucknow Bench, Lucknow
— Sharmila and others vs Raza Mohd etc. The girls sent to Nari Niketan were to be produced
before the Hon'ble Court on 23.7.2004 as per its directions. Further action will be taken
accordingly onthedirectionsof the Hon’ ble Court. 7 girlsworking with the said circus belonged
to District Darjeeling, West Bengal who of their own after closure of the circus went back to
Darjeeling as per their wish along with their guardians.

4.123 The Commission, videits proceedingsdated 9.2.2005, directed SP (HR) in the office of
DGP, U.P, to send a copy of the writ petition pending before the High Court at Allahabad
together with any order made therein. The responseis still awaited.
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20. Atrocities on Adivasi families by forest officials of Wayanad District:
Kerala - Case No. 199/11/2002-2003(FC)

4.124 The Commission received acomplaint from Ms. Nirmala Deshpande and othersalleging
that on 19-2-03 the police, forest officials and personnel of KeralaArmed Police opened fire at
agathering of over 1100 Adivas familieswho were protesting against the non-implementation
of the agreement reached between the Adivasis and the Kerala Government for delivery of the
promised land at the Muthanga Forest region of Wayanad District. It wasalleged that 16 Adivases
died and a large number of Adivasis including children and women received injuries in
theincident.

4.125 Inresponse to the notices issued to the Chief Secretary and DGP, Kerala, the reports
submitted by the State Government of Kerala justified the action of the police firing on the
ground that the Adivasis had blatantly violated the law and had murdered a policeman after
taking him as hostage. The reports also stated that the police used all possible restraint and
minimum forceto deal with the situation. It wasfurther mentioned that therewasonly asingle
death, as against the allegations of the complainant that 16 persons had died as a result of
police firing. The report “concluded” that there was no question of any departmental action
being taken against any police personnel as they did not violate any law at any point
of time and had acted very much within the parameters of law under the supervision of

@ their superiors. @

4.126 While considering the reports, the Commission directed the Chief Secretary, Keralato
furnish documentsrelating to the delivery of land to the Adivasis ousted from the forest and the
plan, if any, for their rehabilitation. The Commission also recommended to the State Government
to hand over theinvestigation of theincident of policefiring and therelated incidents, including
alegationsof torturewhich took placein Muthangaforest region on 19-2-2003 to an independent
agency, preferably the C.BL.I.

4.127 Inlight of theinformation furnished by the Government of Kerala about registration of
seven cases by the CBI in connection with the incidents of Muthanga forest, the Commission
directed the Chief Secretary, Government of Keralato communi catethe status of theinvestigation
in the seven cases and also to inform the Commission of the stepstaken for re-settlement of the
tribal families.

4.128 The Government of Keralavide letter dated 20-11-2004, submitted acopy of the report
of the CBI in case No. PE 2 (S)/2003/CBI/SCB/Chennai in which the CBI concluded that the
use of force and thefiring by police at Muthanga on 19-2-2003 was clearly necessitated by the
turn of events and was fully justified and lawful. The inquiry conducted by CBI did not reveal
any lapse on the part of the police while dealing with the situation in Muthanga and as such no
action was recommended against any of the officials.
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4.129 Baby Vineetha (minor) represented by her father, Balan, along with seven others
filed aWrit Petition (C) No. 35533/2004 before the High Court of Keralaagainst the NHRC,
the Director, CBI, New Delhi and six other respondents praying for issue of a writ of
Mandamusdirecting the NHRC to invokeits powers under section 13 and 14 of the Protection
of Human Rights Act, 1993, to constitute a special investigation team to entrust the
investigation of incidents pertaining to the atrocities committed by the Kerala Police personnel
against the petitioner and other tribal children in Wyanad District on or after 19-2-2003, to
book the culprits and to prosecute them in accordance with law. A further prayer had
been made for issue of Writ of Mandamus for awarding Rs. 10 lakhs as compensation
under public law remedy and to recover the amount of compensation from the guilty
police personnel.

4.130 While considering the matter on 28/3/2005, the Commission observed that since the
report of the CBI was under consideration by the Hon’ ble High Court, the Commission could
not examine the report and it was not possible to carry out any further investigation by the
Commission in accordance with the procedure prescribed under the Code of Criminal Procedure
and the scheme of the Protection of Human Rights Act, 1993. The matter was still pending
consideration before the High Court at the time of writing of the Annual Report.

21. Allegations of death, rape and torture of tribals as a result of actions of the
Joint Task Force set up by the Governments of Tamil Nadu andK arnataka to
apprehend Veerappan and associates. (Case N0.222/10/97-98, Case N0.534/22/97-
98, Case No. 795/22/97-98, Case No. 249/10/97-98, Case No. 79/10/99-2000)

4.131 The Commission in its Annua Report for the year 1999-2000 had reported about a
number of communications, both from individuals and from NGOs, concerning activities of
the sandal wood smuggler, Veerappan and efforts of the Joint Special Task Force (JSTF) of
the States of Tamil Nadu and Karnataka to apprehend him. A constant theme
in the communications and complaints received by the Commission had been the harassment
caused to thevillagersand tribalsin the area of operation of the JSSTF and the violation of their
human rights.

4.132 The Commission, while expressing serious concern about the efforts to apprehend
Veerappan resulting in frequent complaintsthat innocent villagersand tribals, living in the area
of operation of the JSTF, were subjected to seriousviolations of their human rights, felt the need
for the constitution of apanel of two eminent persons and accordingly, vide proceedings dated
28-6-99, constituted a panel comprising of Justice Shri A. J. Sadashiva, former judge of the
High Court of Karnataka and Shri C. V. Narasimhan, former Director of CBI as member of
the panel.

4.133 0On02.12.03, Justice Shri A.J. Sadashiva Panel submitted its report to the Commission.
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4,134 As the requisite response from the State Government. functionaries were not received
despitefollow up action, the Commission videits proceedings dated 7-3-05, observed as under :-
“The Commission expresses its serious concern over its long delay in sending the comments/
remarksto the Justice Sadashiva Panel report. It was sent to the State Governments morethan a
year ago. Final opportunity is, therefore, granted to the State Governments of Tamil Nadu and
Karnataka to send their comments/remarks in respect of the various recommendations
made by Justice Sadashiva Panel within six weeks. In case response is not received in that
period, the Commission shall be constrained to exercise its powers u/s 13 of the Protection of
Human Rights Act, 1993

Note: The reports from the two State Governments were received after 31-3-05
(on 2-5-05) coinciding with the writing of this Annual Report.

22. Merciless beating of Smt. Susheela Devi by landlord and his accomplice, West
Champaran Digtrict. Bihar - Case No. 1852/4/2002-2003 (WC)/FC

4.135 The Commission received acomplaint from Smt. Susheela Devi, alandless Scheduled
Caste labourer, Distt. West Champaran, Bihar aleging that on asking for wages she herself and
other labourerswere mercilessly beaten and attacked with fire-arms and stripped off and forced
to sit naked for 4-5 hours by the landlord and his accomplice. When the matter was reported to
@ the Inspector of Police, PS Subhadra, no action was taken. @

4.136 Inresponsetothe Commission’snotice, SP, West Champaran, Bihar sent areport stating
that a Cr. No. 35/2002 u/s 147, 148, 149, 324, 448, 379, 427, 120-B IPC & 3(1) (x) of the
Scheduled Caste/ Scheduled Tribe (Prevention of Atrocities) Act, 1989 was registered against
12 persons by name and 40-50 unknown persons. All the named accused persons surrendered
before the court and were subsequently granted bail.

4.137 The Commission vide its proceedings date 11-8-2003 considered the above report
and directed DM, West Champaran to furnish information about the payment of compensation
envisaged under the Scheduled Caste & Scheduled Tribe (Prevention of Atrocities)
Act, 1989.

4.138 Pursuant to the Commission’s directions, DM, West Champaran, Bihar vide his report
dated 14-12-2004 hasinformed the Commission that payment of compensation of Rs.25,000/-
under the provisions of the Schedul ed Caste/Scheduled Tribe Act/Rules had been made through
chegue to the victim and the charge-sheet against the accused persons has also beenfiled in the
concerned court.

4.139 On consideration of the aforesaid report, the Commission vide its proceedings dated
20-12-2004, took the report on record and closed the case.
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e) Other Important Cases
23. Punjab Mass Cremation Case

4.140 The Commission received aremit, from the Supreme Court of Indiato examine 2097
cremations of dead bodiesasun-identified by the Punjab Policein the Police District of Amritsar,
Majitha and Tarn Taran, Punjab during the period w.e.f. 1984 to 1994. While remitting the
matter to the Commission, the Hon’ ble Supreme Court of Indiadirected the CBI to take further
action into the matter and register the cases where necessary, hold investigations and proceed
in accordance with the law on the basis of material collected through investigation. For the
remaining issues the Hon' ble Supreme Court of Indiarequested the Commission to examine
the matter.

4.141 Infurtheranceof theremit, the Commission considered the matter from timeto time and
vide its proceedings dated 11.11.2004, it unhesitantly held that human rights of 109 persons,
who were admittedly in the custody of the policeimmediately prior to their death, stood invaded
and infringed when they lost their lives, while in custody of the police thereby rendering the
statevicarioudly liable. Therewasavery great responsibility on the part of the police and other
authoritiesto take reasonable care so that citizensin their custody were ‘ safe’ and not deprived
of their right to life asin such cases“the duty of care on the part of the State is strict and admits
of non-exception.” The State of Punjab was, therefore, held accountable and vicariously
responsiblefor theinfringement of the indefeasibleright to life of those 109 deceased personsas
it failed to “ safeguard their lives and persons against the risk of avoidable harm.”

4.142 The Commission found itself totally justified and, in the facts and circumstances of the
case, duty bound and obliged to redress and grievances of the next of kin of the deceased by
award of monetary compensation for infringement of the indefeasible right to life of deceased
and apply balm to their wounds.

4.143 The Commission awarded atotal compensation of Rs.2,72,50,000/- @ Rs.2.50 lakhs
to the next of kin of each of 109 deceased persons who we admittedly in the custody of the
Punjab Police at the time of their death. The Commission isin the process of examining the
claimsin relation to the remaining cremations and grievances raised by the next of kin of the
other deceased.

24. Displacement of farmersand agricultural labourersby construction of a barrage
acrosstheriver Nagavalli —relief and rehabilitation: Andhra Pradesh — Case No.
667/1/2002-2003(FC)

4.144 Shri V. Kishore Chandra S. Deo, former Union Minister vide his reference dated 4-2-
2003 invited attention of the Commission towards the misery and suffering which had occurred
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on account of the proposed construction of abarrage across the river Nagavalli near Thotapalli
village of Vizianagaram District in AndhraPradesh. According to the complaint, alarge number
of farmerswho are dependent upon the present regulator for irrigation would be serioudy affected.
Besides, the agricultural labourerswould also lose their jobs.

4.145 Having regard to the likely effect on the right to shelter, food and work of hundreds of
farmers, the Commission called for afactual report from the Chief Secretary, Government of
Andhra Pradesh and directed him to inform the Commission whether there was any relief and
rehabilitation (R& R) package proposed for the persons who would be affected, and the nature
of therelief and rehabilitation package.

4.146 In response, the State Government of Andhra Pradesh submitted a report vide letter
dated 27-8-2003 giving details of relief and rehabilitation programme to be undertaken in
respect of displaced persons or those who would lose their land in the project. The report
stated that the total number of affected persons who were required to be resettled worked out
to 3287 families and the total amount required for relief and rehabilitation package was Rupees
92.79 crores. The report, however, did not indicate the time frame within which the
relief and rehabilitation programme would be implemented. A detailed report relating
to relief and rehabilitation package proposed by the State Government for the displaced is
still awaited.

25. Rehabilitation and Resettlement of tribals: Karnataka- Case No: 505/10/97-98(FC)

4.147 The Commission received a complaint from Shri G. Mohan of Swami Vivekananda
Youth Movement, Karnatakain respect of the rehabilitation and resettlement of the tribals of
H.D. Kote Taluk District, Mysore, Karnataka who were affected by the construction of the
Kabini Reservoir in early 1970s and the formation of Bandipur Project Tiger National Park
in 1973-74.

4.148 The Commission on 13-01-03, deliberated upon the issue of earmarking
suitable land for rehabilitation of the displaced 154 tribal families and directed the
State Government of Karnataka to send a formal proposal for diversion of forest
land for rehabilitation purpose to the Union Ministry of Forest & Environment for its
approval. The Commission also found it appropriate that, in order to facilitate a speedy
and proper rehabilitation of the displaced tribal families, the process of rehabilitation be
monitored by a Committee.

4.149 In response, the State Government accorded necessary sanction for diversion of 200
hectres of forest land in favour of the Revenue Department for rehabilitation of 154 tribal
families displaced by the formation of Bandipur National Park and construction of the Kabini
Reservoir in Mysore District. It also constituted a Committee with Shri Chaman Lal, Special
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Rapporteur, NHRC as a Member to monitor the rehabilitation of the displaced tribal families
aswell asto consider the facilitiesto be extended to the tribal familiesfor their rehabilitation
like housing, medical aid, etc. and ensure that their rehabilitation process is completed
expeditioudly.

4.150 Upon consideration of the report, the Commission expressed hope that the Committee
would take expeditious stepsfor proper rehabilitation of the displaced tribal families. It requested
the State Government to keep the Commission informed of the various steps being taken in that
direction and to submit a progress report. Asthe requisite progress report was not received, the
Commission directed the Chairman of the Committeeviz., Dy. Commissioner, Mysoreto expedite
the rehabilitation process and submit a status report to the Commission. The report however, is
still awaited.

26. Suicide of farmers in Andhra Pradesh and Kerala - Case N0.208/1/2004-
2005 (FC) (L F 444/1/2001-2002 & 488/1/2004-2005)

4.151 The Commission took suo-motu cognizance of various news items reporting incidents
of suicide by farmersin Andhra Pradesh due to crop failure and mounting debt burden. It was
alleged in the report that since 1998 more than 1000 farmers had committed suicide while the
non-official sources put the deaths at over 3000. The Commission also received a petition from
Dr. Y.S. Rajasekara Reddy the then leader of opposition, aleging negligent attitude of the
State Government in formulating a policy to tackle the situation arising out of suicide being
committed by thefarmersin the State.

4.152 The Commission got the matter examined through its Special Rapporteur, who submitted
adetailed report containing various recommendations. The gist of the suggestions made by the

Specia Rapporteur are as under: -

(@ Necessary measureslike generation of employment through public works, social security
measures, old-age pension, etc. have to be taken by up the State Government

(b) Cancellation of debt incurred with public institution and banks in all cases of suicide
deaths

(c) Ex-gratiardief of minimum Rs. 2|akhsto thefamiliesof each suicidevictim. In addition,
afurther amount not exceeding Rs.1 lakh for each family to settle the debts

(d) Review of palicy inregard to regulation of the private trade in seeds and pesticides and
fertilizer pricing aswell asthe Credit Policy.

4.153 In their comments on the recommendations made by the Special Rapporteur, NHRC,
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the State Government of Andhra Pradesh submitted that a Cabinet Sub-Committee had considered
the recommendations of the Commission and decided to take certain “short term” and “long
term” measuresto deal with the situation, namely -

a. Short Term Measures

1. Congtitution of Agricultural Technology Mission

2. Congtitution of Cabinet sub-committeeto examinethe existing situation and submit their
recommendations

3. Supply of seeds, fertilizers and pesticides at subsidized cost
4. Freepower toall agricultural connections, waiving of power duesworth Rs.1200 crores

5. Ex-gratia payment of Rs.1.00 lakh to the family of deceased farmers and a further
Rs.50,000/- towards liquidation of farm debt

6. Another Rs.50,000/- from PM’s Relief Fund as ex-gratiato the family of each victim
@ 7. Admission of childrenin Socia Welfare Schools and Hostels @
8.  Allotment of houses under IAY scheme

9.  Economic support under Government Schemes

10. Pensionsetc.

11. Provision of self-employment to at |east one member of each family

12. Bill on Moratorium for 6 months on private money lenders

13. Two years of moratorium on institutional credit recovery

14. Sanction of additional food grainsfor generation of employment in rural areas
15. Commission of Judicial Enquiry by aretired Judge

16. Proposal for aseparate bill called MoneylendersBill for protection of interest of farmers
including fixing the upper limit of interest rate
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b. Long Term Measures
1. Initiation of cloud seeding
2. Planning for plantation of Jatrophaand Pongamiafor production of bio-diesel
3. Establishment of help linesfor distressed farmers

4. Establishment of Statelevel and Didtrict level cellsto monitor the casesof farmer’ ssuicide
and extension of relief ontime

4.154 While submitting that the number of suicides of farmers have come down
drastically, the State Government has also intimated the Commission about various
measures taken by it for the welfare of the farmers including setting up of Farmers
Welfare Commission to go into the causes of suicides by farmers and to suggest
remedial measures.

4.155 TheCommission hascalledfor acopy of thereport of the Farmers Welfare Commission.
The same is awaited.

27. Suicide by farmers: Karnataka - Case File N0.180/10/2003-2004(FC) (LF No.213/
10/2003-2004)

4.156 The Commission received a complaint from Shri P. Kodanda Ramaiah, Ex. M.P,, Sh.
B.R. Patil, Ex. Vice Chairman, Legidative Council, Sh. K. Sharananna, Ex. MLA, Kushtagi
and Sh. SrishailappaBidarur, Ex. MLA, Ron alleging that thefarmersin Karnatakaare committing
suicide due to hunger caused due to drought resulting in failure of crops.

4.157 The Commission considered the matter and got it investigated by its Special Rapporteur.
The Special Rapporteur, NHRC visited the affected areas and submitted a detailed report dated
10-01-2004 with the following broad recommendations: -

(@ Inall casesof suicidedeaths, the debtsincurred with publicinstitutionslike cooperatives
and banks should be ordered to be cancelled, after athorough verification;

(b) Payment of ex-gratiarelief of Rs.2 lakhsto the affected families. In addition, depending
on the debtsincurred by thevictim, afurther amount not exceeding Rs.1 1akh be provided
to each family towards settlement of the debtswith the ass stance of the village community,

so asto end the entire trauma being experienced by these families;

() A complete scrutiny of the functioning of the Public Distribution System (PDS) in
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Karnataka by the Development Commissioner including the implementation of PDS at
thedistrict and villagelevdl;

A credible rural employment programme based on productive public works with a
guarantee of at least 100 to 120 days of employment with guaranteed minimum wages;

The programme of providing 5Kkg. of riceas*“take home” ration should berestarted by the
Karnataka Government and nutrition programmes must a so be strengthened.

4.158 The above recommendations of the Special Rapporteur, NHRC were forwarded to the
State Government of Karnataka as well as Union Ministries of Agriculture and Rural
Devel opment for obtaining their commentsand the Chief Secretary, Karnatakaand the Secretaries
of Union Ministries of Agriculture and Rural Development were requested to submit Action
Taken Report.

4.159 Inresponse, the State Government of Karnataka vide letter dated 17/6/2004 submitted
the Action Taken Report on the various recommendations indicating inter alia, the following
measures taken by the State Government: -

@

()
©

@
(©

(f)

Distribution of additional food grains to 68,000 beneficiaries under Annapoorna
Scheme

Issue of 35 kgs. of food grain per BPL family per month

Beneficiaries under Anthyodaya AnnaYojana have been increased to 7,119,700 from
4,79,700

Providing 100 days of employment to the needy and willing rural poor

Ason 31.03.2004, 12.20 lakhs Kissan Credit Cards have been issued to the farmersin the
Co-operative Sector for obtaining loan

AnAct, namely, “ The Karnataka Prohibition of Charging Exorbitant Interest Act, 2004”
has been implemented in the State. Under the said Act, where adebtor or any member of
hisfamily commits suicide and if it is shown that immediately prior to such suicide, the
debtor or any member of his family was subjected to molestation by any person, the
person who has advanced loan shall, unlessthe contrary is provided, be deemed to have
abetted the commission of such suicide and notwithstanding anything contained in the
KarnatakaMoney LendersAct1961, no action against debtor whoisafarmer or agricultura
labourer to recover loan shall be taken for a period of one year from the date of
commencement of the Ordinance
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() The Report also contains several recommendations made by the Expert Committee for
‘Study on Farmers Suicides vis-avis comments of the concerned departments of
the State Government of Karnataka on the recommendations made by the Expert
Commission.

4.160 TheUnion Ministry of Agriculture aso indicated some measuresinitiated by the Union
Government for the welfare of farmers, namely,

()

(i1)
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that the Finance Minister announced on 18" June 2004, a specia package to provide
relief to farmers in distress due to the problem of indebtedness. Some of the salient
features of the package are: -

Total flow of agricultural credit to be enhanced to about Rs.105,000 crore in 2004-05
representing a 30% increase over the flow of credit in the previous year;

Commercia bankswill bring into their fold at least 100 new farmers at each rural and
semi - rural branch during the current year to enlarge borrowing from banks by about
50 lakh;

Each rural and semi-urban branch of commercial bankswill take up two to three new
Investment projectsin theareaof plantation and horticulture, fisheries, organicfarming,
agro-processing, livestock, micro-irrigation, sprinkler irrigation, watershed management,
village ponds devel opment and other agricultural activities,

Inevery district, all commercial banks put together will finance 10 agri-clinicsduring
the current year;

In order to provide credit to tenant farmersand oral lessees, NABARD will facilitate
formation and financing of self-help groups;

Scalesof finance will bereviewed to meet theredlistic credit needsof farmers, especidly
capital-intensive agricultural operations;

that the Reserve Bank of India has issued standing guidelines to the Banks for
providing relief to farmers in areas affected by natural calamities. These guidelines
envisageinter- dia -

Conversion/rescheduling of loansin the event of natural calamity for periodsranging
from 3 to 9 yearsdepending upon successive crop fallures/intensity of damageto crops,

Grant of fresh crop loansto affected farmers;
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. Conversion of principal aswell asinterest due on the existing loans,

. Grant of consumption loans;

. Not to compound interest in respect of loans converted/rescheduled etc.;
. Not to charge penal interest in respect of current duesin cases of default;

(iii) that the RBI has asked the Public Sector Banks to step up their disbursement to small and
marginal farmers and Private Sector Banks have also been urged to formulate
Specia Agricultura Credit Plansfrom the next financial year;

(iv) that all the Public Sector Banks have been advised to reduce their lending rate for
agriculture to not more than 9% p.a. on crop loans upto a ceiling of Rs.50,000. The
Banks have aso been advised to waive margin/security requirements for agricultural
loans upto Rs.50,000. NABARD has also issued guidelines on schemes for
redemption of debts of farmersfrom non-institutional sources,

(v) thatinorder to protect the farmersfrom the adverse effect of natural calamities|eading

to faillure of crops, the National Agricultural Insurance Scheme has been in place
@ since Rabi 1999-2000. The Department of Agriculture and Cooperation has also @
formulated a scheme titled Farm Income Insurance Scheme to provide income
protection to the farmers by integrating the mechanism of insuring production as well
as market risks. The scheme has been implemented during Rabi 2003-04 in 19 selected
districts of 13 Statesfor wheat and paddy;

(vi) that the Minimum Support Price and Market Intervention Scheme are being
implemented to ensure remunerative prices to the farmers. Further drought relief
assistance is also given to the States both in the form of financial assistance and food-
grains based on norms,

(vii) that during 2003-2004, a total quantity of 7,29,370 MTs of food grain were released to
the State free of cost for drought relief employment. Release of food grains under the
specia component of * Sampoorna Grameen Rozgar Yojana was made by the Ministry
of Rural Development on the recommendations of Department of Agriculture &
Cooperation. Further a sum of Rs.298.16 crores was released to the State from
National Calamity Contingency Fund for the drought of 2003-04 which inter-alia
included assistance for Special Nutrition Programme;

4.161 Intheir comments, the Union Ministry of Rural Devel opment informed the Commission
that the ‘ Sampoorna Grameen Rozgar Yojana (SGRY) as a wage employment programme
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envisaged provision of additional wage employment in the rural areas as also food security
along side the creation of durable community, social and economic infrastructure in the rural
areas. Details about alocation of cash component and food grains for the State of Karnataka
during the year 2003-2004 were mentioned. A reference was also made that a new scheme
namely, National Food For Work Programme (NFFWP) has been launched in 150 most backward
districts in the country from November 2004 to generate additional supplementary wages
employment and to create productive assetsin these districts. Under NFFWR, three districts of
Karnataka namely, Chitradurga, Devangere and Bidar have been included. It is further stated
that the Government hasintroduced aBill in Lok Sabhaon 21.12.2004 namely, National Rural
Employment Guarantee Bill, 2004 to provide at least 100 days of guaranteed wage employment
work to every poor rural household whose adult members volunteer to do unskilled manual
work. Thiswill ensure more number of days employment opportunitiesto the rural poor.

4.162 Thematter isstill under consideration by the Commission.

28. Devastation caused by tsunami in coastal areas of South India— Case No. 1054/22
2004-2005-FC

4.163 Taking suo-motu cognizance of the calamity that arose from devastating tsunami waves
which hit large areas of coastal India, including Andaman & Nicobar Islands, Pondicherry,
Tamil Nadu, Andhra Pradesh and Kerala on 26.12.2004, the Full Commission, vide its
proceedings dated 13/01/2005, observed

(i) thatitisessentia that the Government machinery involved inrehabilitationisableto take
all necessary steps for an equitable distribution of both relief as well as rehabilitation
measures while maintaining transparency and ensure that the poor, destitute women,
destitute children and all persons, who would be in greater need of the relief and
rehabilitation measures, are not deprived or made to suffer and are well taken care of;

(i) thatinorder to ensure smooth processof relief, the concerned State Governments/Union
Territoriesmust at the earliest prepare and publicize acomputerized list of persons, dead
or missing, because of tsunami disaster as also list of the totally/partially destroyed
properties, as such an authentic list would help in smooth settlement of insurance and
other clamsof thevictimsand expeditetherehabilitation processand also hel pthefamilies
to trace the missing persons,

(i) that to ensure that young widows and children were not sexually or otherwise exploited
by unscrupulous elements, the State Governments/Union Territories should evolve a
mechanism towards that end and to prepare a computerized list of such widows and
children who were victims of tsunami disaster which would hel p the authoritiesto guard
against their exploitation.
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4.164 The Commission called for responses from the Secretary, Ministry of Home Affairs,
Chief Secretaries of Governments of Andhra Pradesh, Kerala and Tamil Nadu as also the
Administrators, Andaman & Nicobar Islands and Pondicherry. Responses were received by the
Commission from the Government of Andhra Pradesh, Administrator, Andaman Nicobar |dands,
Government of Kerala, Administrator UT of Pondicherry, the Ministry of HomeAffairs, besides
an interim reply from the Government of Tamilnadu.

4.165 TheCommission alsoreceived severa petitionsfrom variousindividualNGOsalleging
(a) eviction of fishermen from coastal areas by the State Government of Tamil Nadu in the name
of rehabilitation and thus endangering their livelihood, and (b) discrimination against dalitsin
distribution of relief and rehabilitation worksby the administration. Responsein the matter was
called for from the Government of Tamilnadu, which is still awaited.

29. Death of Nazia Kouser by beatings given by ultrasin District Poonch, Jammu &
Kashmir Case No. 68/9/2003-2004(WC)/FC

4.166 The Commission received a reference dated 11-8-2003 from Dr. Poornima Advani,
Hon'ble Chairperson, National Commission for Women inviting attention to a newspaper
report published in “The Tribune” dated 2-8-2003 captioned “ Two girls reportedly beaten to
death by ultras” in the State of Jammu & Kashmir. A prayer was made to the Commission for
@ getting ajoint investigation conducted by it along with the National Commission for Women @
and the National Minority Commission. Pursuant to the directions of the Commission, areport
was called from the Chief Secretary and Director General of Police, Jammu & Kashmir. The
report submitted by the Home Department, Government of Jammu & Kashmir indicated that
the girls were beaten with gun butts/lathis by the ultras for which a case FIR No. 113/03 had
been registered at P.S. Thanamandi and that the investigation was in progress. The report
further indicated that one of the girls Nazia Kouser, died on the spot whereas the other girl,
ShaziaKouser wasfirst taken to Rajouri Hospital and then shifted to the Government Medical
College, Jammu.

4.167 A further communication from the DGP, Jammu & Kashmir indicated that the
investigation in the case FIR No. 113/03 had been closed as untraced. The Commission directed
the DGP, Jammu & Kashmir to inform whether any compensation/ex-gratiarelief had been
given to the next of kin of the deceased, Nazia Kouser and about the condition of Shazia
Kouser.

4.168 A report dated 19/5/2004 submitted by the DGP, Jammu & Kashmir indicated that the
District Magistrate, Rgjouri paid an ex-gratiarelief of Rs. 1,00,000/- (Rupees one lakh) to the
next of kin of the deceased, Ms. Naziaand acompensation of Rs. 5,000/- (Rupeesfive thousand)
to Shaziafor her treatment. The girl, Shazia was now living with her family in Rgjouri Town,
Jammu & Kashmir. The report was taken on record and the case closed on 23/6/2004.
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30. Throwing of bleaching powder solution on theface of Ms. Jeena Kumari, resident
of Tamil Nadu - Case No: 103/22/2003-2004(W C)/FC

4.169 The Coordinator, Human Rights Promotion Cell, Rura Uplift Centre, Tirunelveli Didtrict,
Tamil Nadu forwarded acomplaint alleging that on 14.1.2003 one Mr. Jones and hisaccomplice
Stephen had thrown bleaching powder solution on the face of Ms. Jeena Kumari, a student of
Bachelor of Pharmacy, belonging to SC community. The girl suffered injuries and was
hospitalized. On complaints at Thuckalay Police Station, Kanyakumari District, a FIR was
registered against the accused under the IPC. Later, provisionsof SC/ST (Prevention of Atrocities)
Act. 1989 were added. After the investigations were compl eted, a charge sheet wasfiled in the
court of Judicial Magistrate. It was alleged that again on 31.3.2003, when thevictim, Ms. Jeena
Kumari got down from thebusin front of her college, Jonesthrew acid on her face. Consequently,
her face as well as both the hands were disfigured. On the basis of her statement Police at
Koondankulam Police Station registered acase No. 77/03 under various sections of Indian Penal
Code aswell as SC/ST (Prevention of Atrocities) Act, 1989.

4.170 Pursuant to the directions of the Commission, DGP, Tamil Nadu sent a report which
indicated that Criminal Case Nos. 43/2002 and 77/2003 were registered against accused persons
who were arrested and remanded to judicial custody. The cases were pending trial. The report
further stated that pursuant to the recommendations of the Collector, Kanyakumari District, the
State Government of Tamil Nadu had accorded sanction for financial assistance to the tune of
Rs. 50,000/- to the victim for her medical treatment and the said amount was disbursed to her on
10.7.2003. The mother of the victim had deposed before the Tehsildar, Thovalai, Tamil Nadu
that the scars on the face of her daughter, caused due to throwing of acid, were disappearing
under some Ayurvedic treatment. The District Collector, Kanyakumari, after considering the
statement given by the mother of the victim had reportedly recommended that there was no
necessity for the corrective plastic surgery, as proposed by the Commission earlier.

4.171 On consideration of the aforesaid report, the Commission vide its proceedings dated
10 January 2005 took the compliance report on record and closed the case.

31. Denial of visasto cartain Sikh NRIs- Case No: 6/99/2003-2004

4.172 The Commission received a reference dated 28-4-2003 from the Chairman, National
Commission for Minorities in respect of large number of sikh Non-Resident Indians (NRIS)
who had been black-listed by the Ministry of Home Affairs for their emotional outbursts and
raising of slogans outside Indian Embassies in protest of the Golden Temple episode of 1984.
These NRIs had been denied visas even in the most compassi onate and humane situationswhen
they were required to be by the side of their dying parents or were to attend the religious
ceremoniesin their family. A request was, therefore, made by the Minority Commission to get
thelist totally scrapped.
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4.173 Upon consideration of the matter, the Commission sought i nformation from the Secretary,
Ministry of Home Affairs, Government of India on the black-list prepared by the Ministry,
particularsabout thelast revision of thelist, itscurrent status and the possibility of itsexpeditious
revision. A copy of thecommunication received from Shri Simranjit Singh Mann, MP concerning
the case of Dr. Hajinder Singh Dilgeer, acitizen of Norway, was a so referred to the Ministry of
HomeAffairsfor itscomments.

4.174 In response, the Ministry of Home Affairs submitted a report indicating that in the
negative list of 1989-1999 there were 489 names of persons of Indian origin holding foreign
citizenship, who had come to adverse notice and were to be denied visas for visiting the
country. It was further stated that the list was reviewed from time to time, and that on 28-7-
2003 thelast deletion circular wasissued whereby the names of 55 personswere deleted. The
number of such persons on the negative list as on 6-8-2003, was stated to be 134. The
Report also stated that the name of Dr. Hajinder Singh Dilgeer @ Doctor was deleted from
the negativelist on 10-4-2003. The Commission took the report on record and closed the case
on 12-11-2003.

32. Deportation of Pakistani Nationalsafter under goingimprisonment - Case N0.2218/
30/2003-2004

@ 4.175 The Commission received a complaint dated 18-9-2003 from four Pakistani Nationals @
confined for more than one and ahalf monthsin Restricted Foreigners Camp Lampur, Delhi, on
release from Tihar Jail after undergoing imprisonment in connection with different cases under
IPC and ForeignersAct for entry in Indiawithout valid documents. They alleged that no action
had been taken by the authoritiesfor their deportation to Pakistan. A prayer was, therefore, made
for intervention by the Commission for their deportation.

4.176 The Commission on 5-11-2003 called for the comments from the Secretary, Ministry of
External Affairsand the Secretary, Ministry of Home Affairs, Government of India.

4.177 The Ministry of External Affairs vide their letter dated 29-4-2004, indicated that
Sh. Mohd. Shaheen was repatriated to Pakistan on 14-11-2003 and Shri Sana-ul-lah, Faisal
Hussain and Magsood Ahmad were repatriated on 19-12-2003 by Delhi Police.

4.178 Withreferenceto acommunication addressed by the Commissiontothe Secretary, Ministry
of Home Affairs, Government of India to confirm whether the four persons had actually been
repatriated to Pakistan, along with the dates on which the repatriation took place, the
Deputy Secretary, Ministry of Home Affairs vide letter dated 21-2-2005 informed that Mohd.
Shaheen s/o Mohd. Ashraf was deported on 14-12-2003 and Magsood Ahmad S/o Abdul
Rashid, Mohd. Sanna-U-Ilah o Mohd. Khalig and Mohd. Faisal Hussain o0 Modh. Hussain
were deported on 19-12-2003.
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4.179 Since appropriate relief, after intervention by the Commission had been granted to the
four Pakistani Nationals, no further action by the Commission was considered necessary and the
case was closed on 25-4-2005.

33. Guiddinesfor Protection of Human Rightsof Mentally ill under-trial prisoners/
released persons.

4.180 The Commission had initsAnnual Report for the year 2003-2004, reported the case of
one under-trial prisoner Charanjeet Singh who had continued to remaininjudicial custody since
1985, without facing trial on account of unsoundness of mind. In accordance with the provisions
of Chapter XXV of the Code of Criminal Procedure, histrial stood deferred till he was capable
of understanding the nature of charges against him to defend himself properly.

4.181 The Commission received anintimation dated 26-2-2002 from the office of DG (Prisons),
Delhi about prisoner Charanjit Singh S'o TulaRam who wasfacing tria beforethe court of Shri
T.D. Keshav, ASJ, Tis Hazari Court in case FIR No. 854/85 under section 302 IPC, Police
Station Adarsh Nagar. The under-trial was ordered to be released by the Hon' ble Delhi High
court on 6-7-2000 on hisfurnishing apersonal bond but was sent back tojail by the court on 29-
11-2000 asthere was no oneto stand surety for him. He had already undergone around 16 years
in jail and even if convicted, his case would require to be placed before the Government for
premature release. Deeply concerned about the need to protect the human rights of the under-
trial prisoner, the Commission, filed an intervention application before the Delhi High Court
under section 482 Cr.P.C. in amatter Criminal Writ Petition No. 729/2002 (Charanjit Singh vs.
State of NCT of Delhi and Another) already pending consideration before the High Court,
seeking the quashing of the trial in view of the inordinate delay in the case. The High Court
allowed theintervention application. Vide order dated 22-4-2003, theHon' ble High Court directed
the Commission to find out a place where Shri Charanjit Singh could be kept. Asaresult of the
initiative by the Commission, offerswere made by theVIMHANSfor extending medical facilities
and treatment free of cost and by the Help Age Indiato take over the patient and accommodate
him in their half way home or old-age home after the VIMHANS certified that the condition of
the patient was stable. Accordingly, orders for shifting of the patient to VIMHANS were
pronounced by the High Court on 31-7-2003.

4.182 The Commission received communication from Helpage Indiaindicating the problems
expressed by various old age homes in keeping Sh. Charanjit Singh. It was mentioned that in
view of hisphysical condition, the best alterantive would be to keep him under medical care. A
reguest was made before the Commission for making arrangementsfor Shri Charanjit Singhin
any medical institute. Meanwhile an application was filed on behalf of VIMHANS before the
High Court stating that the undertrial Shri Charanjit Singh had stabilised and as per the order
passed by the High Court he could be shifted to Helpage India/ old age home. In response a
notice issued to the Helpage India, the Hon' ble High Court was informed that Sh. Charanjit
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Singh was now in a stable condition and could be shifted to Jan Kalyan Trust, an old age home
at Noida where appropriate arrangement had been made. However, the trust later backed out
from their commitment. While the matter stood thus, for the sake of the protection of human
rights of the mentally ill prisoner, and in the light of the directions by the High Court, the
Commission moved a Criminal Writ Petition No. 1278/04 before the High Court of Delhi and
prayed for quashing of the trial of Charanjeet Singh whose condition had deteriorated despite
prolong treatment at various hospital/ institutions.

4.183 During the course of hearing the High Court requested the Commission to suggest
guidelinesto ameliorate the hardshipsfaced by accused persons of unsound mind, and to ensure
that their human rights are respected. The Commission accordingly submitted draft guidelinesto
be followed by al officials concerned. The High Court, while observing that it had become
clear that the undertrial prisoner cannot be tried as there was no chance of reversa of his
deteriorating mental and physical condition and no scope of improvement in hiscondition, quashed
the charge sheet against Shri Charanjeet Singh.

4.184 TheHigh Court commended therole played by the Commission in taking up the case of
desolate and destitute person Charanjeet Singh as well as the framing of the guidelines to be
followed in such cases. It appreciated the positive response by the Government. of NCT of
Delhi and directed the State Government to prepare necessary schemes for rehabilitation of
@ released mentally ill persons, within three monthsand al so to take stepsfor establishment of half @
way homes for such destitute people taking into account the guidelines suggested by the
Commission which are reproduced below :-

i) Psychological or psychiatric counselling should be provided to prisonersasrequired in
order to prevent mental illness and/or to ensure early detection. Collaborations of this
purpose should be made with local psychiatric and medical institutions as well as with
NGOs.

i) Centra and Digtrict jailsshould havefacilitiesfor preliminary treatment of mental disorders.
Sub-jails should takeinmateswith mental illnessto visiting psychiatric facilities. All jails
should be normally affiliated to amental hospital.

iii) Every central and district prison should have the services of aqualified psychiatrist who
should be assisted by a psychologist and a psychiatric social worker.

iv) Not asingle mentally ill person who is not accused with committing a crime should be
kept in or sent to prison. Such people should be taken for observation to the nearest

psychiatric centre, or if that is not available to the Primary Health Centre.

v) If anundertrial or aconvict undergoing sentence becomes mentally ill whilein prison, the
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State has an affirmative responsibility to the undertrial or convict. The State must provide
adequate medical support. As such appropriate facilities should be provided in State
assisted hospitalsfor undertrialswho become mentally ill in prison. The person should be
placed under the observation of a psychiatrist who will diagnose, treat and manage
the person. In case such places are not available, the State must pay for the same
medical carein aprivate hospital. In either case care must be provided until recovery of
theundertrial/convict.

When a convict has been admitted to a hospital for psychiatric care, upon completion of

the period of his prison sentence, hisstatusin all records of the prison and hospital should
be recorded asthat of afree person and he should continue to receive treatment asafree
person.

Mentally ill undertrials should be sent to the nearest prison having the services of a
psychiatrist and attached to a hospital, they should be hospitalized as necessary. Each
such undertrial should be attended to by a psychiatrist who will send a periodic report to
the Judge/M agistrate through the Superintendent of the prison regarding the condition of
the individual and his fitness to stand trial. When the undertrial recovers from mental
illness, the psychiatrist shall certify himas*fitto stand trial’.

All thosein ajail, with mental illness and under observation of apsychiatrist should be
kept in one barrack.

If amentally ill person, after standing trial following recovery from the menta ilinessis
declared guilty of the crime, he should undergo term in the prison. Such prisoners, after
recovery should not be kept in the prison hospital but should remain in the association
barracks with the normal inmates. The prison psychiatrist will, however, continue to
periodically examine himfor reviewing histreatment and suggesting him other activities.

The State has a responsibility for the mental and physical health of those it imprisons.
While some of the recommendations below may appear to be of a general nature, they
would help prevent people becoming mentally ill after enteringjail. Eachjail and detention
center, therefore, shouldensure that it providesthe following:

An open environment, lawns, kitchen gardens and flower gardens, daily programmes
for prisonersshouldinclude physical and menta activitiesthat reduce stressand depression
including organized sport and meditation.

A humane staff that is not unduly harsh;

(@ Officersof theinstitution shall not, intheir relationswith the prisoners useforce except
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inself-defence or in cases of attempted escape, or active or passive physical resistance
to an order based on law or regulations. Officerswho have recourse to force must use
no more than is strictly necessary and must report the incident immediately to the
director of theinstitution.

Prison officers shall be given specia physical training to enable them to restrain
aggressive prisoners.

Except in specia circumstances, staff performing dutieswhich bring theminto direct
contact with prisoners should not be armed. Furthermore, staff should in no
circumstances be provided with arms unless they have been trained in their use.

(ili) Effectivegrievanceredressal mechanisms.

@

()
©

(d)

©

Every prisoner on admission shall be provided with written information about the
regulation governing the treatment of prisoners of his category, the disciplinary
requirements of the institution, the authorized methods of seeking information and
making complaints, and al such other matters as are necessary to enable him to
understand both his rights and his obligations and to adapt himself to the life
of theinstitution.

If aprisoner isilliterate, the aforesaid information shall be conveyed to him orally.

Every prisoner shall have the opportunity each weekday of making requests or
complaintsto the director of theinstitution or the officer authorized to represent him.

Every prisoner shall be allowed to make arequest or complaint, without censorship as
to substance but in proper form, to the central prison administration, the judicial
authority, or other proper authorities through approved channels.

Unlessit is evidently frivolous or groundless, every request or complaint shall be
promptly dealt with and replied to without undue delay.

(iv) Encouragement to receive visitors and maintain correspondence, interview facilities;
access to the more important items of the news by any means authorized by the
administration; accessfor foreign national sto their diplomatic representatives.

(v) Overseeing bodies including members from civil society to ensure the absence of
corruption and abuse of power injails.

(xi) Regarding those undertrialswhosetrial has been suspended for even asingleday dueto
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mental ilIness, report should be sent to the relevant District and Sessions Judgeaswell as
theMagistrate on aquarterly basisi.e. every three months, as per proforma prescribed by
the High Couirt.

(xii) Assoon asit comesto the notice of thetrial court that an undertrial is mentally unsound

(xiii)
(xiv)
(xv)
(xvi)
66
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and cannot understand the nature of proceedings against him, thetrial court must follow
the procedure under Chapter 25 CrPC and ensure strict compliance of Mental Health
Act 1987, relating to progress report of undertrial. In thisregard thetrial court must ask
for periodic report of the progress of the undertrial as detailed by the proforma.

The Delhi Judicial Academy could include short-term capsule courseto sensitizejudicia
officerslikely to deal with mental health cases and to orient such officersto the Mental
Health Act, 1987. These short-term courses could be institutionalized and provided to
each batch of judicial officers.

When thetrial of amentally ill personis suspended for a period longer than 50% of the
possi bl e sentence (subj ect to amaximum of threeyears) the matter should be reported to
the Registrar of the High Court of Delhi to be put up to the Hon’ ble Chief Justice for
information and appropriate action. A copy of this report should be sent to the NHRC.
Such reports should be made on asix-monthly basis, by filling the prescribed proforma.

The State Government must strengthen legal aid services; they should extend beyond
representation before magistrate when the caseistaken up. Given therecord of mentally
il persons not being produced for years before the court, preventivelegal aid isrequired
to check the abuse of law and dumping the mentally ill in prisons. Rejection by the
family means that no one would be approached to provide help to the jailed person.
Lega aid, inthe person of duty counsel at police stations, can help enforce procedures
and screen out the vagrant mentally ill from the criminal justice process even at the
point of entry. Duty counsel in courts can ensure that no mentally ill person is
unrepresented.

The state must assume responsibility also for those persons who have been discharged
from prison and hospital and no longer require full time care for mental illness, but are
unableto take care of themselves. According to Help age India, the Department of Social
Welfare, Government of the National Capital Territory of Delhi plansto establish some
additional old age homes. Ideally, some of these would be earmarked for older persons,
who have been subjected to socia injustice eg. those like Mr. Charanjeet Singh who
have suffered unnecessary incarceration. The Government’s running of such
establishments has|eft much to desired due to bureaucratic management, an attachment
to rules and procedures rather than sensitive provision of support; the state of existing
old age homes run by the government in Delhi makes this clear.
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(xvii) Thosein the above category of persons should not be sent to Homes that treat them as
sub-human, but rather be provided with humane, community-based aternatives where
full time care is required. Semi-independent, protected community houses would need
to be established where such people could be rehabilitated and gainfully employed in
some income generating activities with the objective of helping them lead asnormal a
lifewithinsociety. A number of government schemesalready exist to provide community-
based rehabilitation and should be implemented. However, appropriate medical care
must be provided with periodic visits by qualified psychiatrists. Such homes should be
run by grass root NGOs and overseen and financed by the Government.

(xviii) Atthesametimethereshould beashift infocusfrominstitutionalizing vulnerable people
(such as the old and mentally ill) if it is possible for the person to be taken care of at
home, institutional support of families should be provided in order to make the
rehabilitation more successful.

D] Reference Received from the Supreme Court and High
Courts and NHRC Initiatives in Approaching the Courts

4.185 Since its inception in the year 1993, the Commission has been maintaining
complimentary relationship with the Supreme Court and the High Courtsin India. Recognizing
@ the credibility and effectiveness of the Commission, the Supreme Court and various High @
Courtsin India have been remitting matters relating to preservance and promotion of human
rights to the Commission for inquiry/investigation and for submitting reports as well as
recommendations.

4.186 One of thefunctionsassigned to the Commission u/s 12 (b) of the Protection of Human
Rights Act is to intervene in any proceeding involving any allegation of violation of human
rights pending before acourt with the approval of such court. In keeping with itsrolefor better
protection of human rights, the Commission has been intervening, from time to time, in the
matters concerning human rights in the proceedings pending in the Supreme Court or the High
Courtsin Indiawith aview to put forth its point of view before the court and also to assist the
court for consideration.

4.187 A brief mention may be made of some of the important references received from the
Supreme Court/High Courts or interventions made by the Commission in someimportant areas
concerning human rights before the aforesaid courts during the year 2004-2005.

4.188 Thelndian Council of Legal Aid and Advice and others had filed aWrit Petition (civil)
No. 42/97 before the Supreme Court of Indiainviting attention to starvation deaths in Orissa
despite the direction of the Apex court in an earlier case reported as 1989 Supp. (1) SCC 258.
On the basis of information furnished by the petitioner before the Supreme Court about an
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intervention of the Commission on acomplaint, the Supreme Court videits order dated 28-4-97
and 26-7-97 directed the petitioner to submit suggestions before the Commission for further
consideration of the matter.

4.189 In order to deal with the scourge of starvation, the Commission considered short term
and long term measuresin key areas of health, employment, poverty alleviation, drinking water
supply etc. inthe State of Orissaand their implementation isbeing monitored by the Commission.
[Case No. 37/3/97-L D(FC)]

4.190 TheHon’ble Supreme Court of Indiavideits order dated 31/1/2003 referred the subj ect
matter of investigationin Specia LeavetoAppea (Civil) No. 7436/99 arising from the judgement
and order dated 24-12-98 of the High Court of Guwahati filed by Ms. Romila Hazarika against
Union of Indiaand others for tracing out her missing brother Dambarudhar Hazarika after his
alleged release from custody by army personnel. The court directed that the matter may be
referred to the Commission for further investigation. Accordingly, the Commission directed spot
investigation by ateam of itsofficers. However, despite best efforts by the team, the whereabouts
of Dambarudhar Hazarika could not be traced and he continued to bemissing. The Commission
informed the Apex Court accordingly.

[30/3/2003-2004-AF]

4.191 The Supreme Court of India, videitsorder dated 12-12-1996 had referred the Punjab
Mass Cremation case to the National Human Rights Commission for examining the matter
relating to 2097 cremations of dead bodies by the Punjab Police in the Police District of
Amritsar, Mgjithaand Tarn Taran of District Amritsar, Punjab as unidentified during the period
w.e.f.1984 t01994. The Commission heard the matter from timeto time and videits proceedings
dated 11-11-2004, it awarded compensation @ Rs. 2.50 lakhsto the next of kin of each of the
110 deceased persons who were admittedly in the custody of Punjab police at the time of
their death.

4.192 The State of Jammu & Kashmir challenged before the Supreme Court an order dated
6-9-2002 of J & K High Court extending all migrants from militancy affected areas, the
same benefits as has been given to the migrants from Kashmir Valley in Special Leave to
Appeal (Civil No.34 of 2003). The Hon’ ble Supreme Court of India vide its order dated
28-1-2004 referred the aforesaid matter to the Commission for its disposal.

4.193 The Commission while considering the matter on 10-8-2004 observed that it could not
sit in appeal over the judgement and order of the High Court and it is only the Supreme Court
which hasjurisdiction to decide the appeal . Accordingly, thereferencewasreturned to the Hon' ble
Supreme Court to decide the SLP on thejudicia side.

[Case No. 41/9/2004-2005]
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4.194 Shri Gulab SahaR/o District Bhagalpur filed aLPA No. 6/2004 in CWJC No. 10452/
2003 before the Patna High Court regarding non-payment of pre and post retrial duesto the
petitioner by the Bihar State Road Transport Corporation. The matter was referred to the
National Human Rights Commission vide order dated 10-12-2003 by the Division Bench of
the High Court at Patnafor consideration by the Hon' ble Chairperson so that the nation may
see an ugly facet of state government companies and State Public Sector Undertaking of
Bihar, the grounding of them and the effect on the workers who may have retired in the
last 25 years.

4.195 Sincethel PA wasdirected against an order of thelearned singlejudge, the Commission
observed that it was unableto sit in appeal over thejudgement of the L earned Judge of the High
Court and in that view of the matter unable to make any recommendation in the case under the
Act. Suitable communication in thisregard was sent to the Registrar General of the High Court.
[Case No. 2423/4/2004-2005]

4.196 During his visit to Central Jail, Ambala on 18-10-03, the case of a mentally ill
prisoner Jai Singh came to the notice of the Chairperson, NHRC. It appeared that, after
hisadmission to jail in case FIR No. 28 dated 3.3.76 u/s 302/ 34 IPC, he was transferred
to Mental Hospital, Amritsar on 9-5-1979 for treatment. He had not been able to stand
the trial, presumably because of his mental condition. He was never produced in the
@ trial court for trial in the said case and continued as an under-trial prisoner for over @
26 years.

4.197 TheNHRC, in order to achieve the object of protecting and promoting human rights
and to prevent further violation of human rights of life and liberty of the under trial prisoner
Jai Singh, approached the Hon’ ble High Court of Punjab & Haryanafor appropriate orders/
directions in the interest of justice. Subsequently, the Commission came to know that the
case of under trial prisoner Jai Singh is already being considered along with similar other
persons by the Hon'ble High Court in CWP 10791/2002. However, the intervention
application filed on behalf of the Commission on 23-8-2004 was allowed by the Hon' ble
High Court during its hearing on 5-10-2004 and the matter is under consideration by the
High Court.

[Case No. 736/19/2003-2004]

4.198 The Commission received an intimation from the office of DG (Prisons), Delhi about
languishing injail since 28-10-1985 of amentally ill prisoner Charanjit who wasaccusedin a
murder case bearing FIR No. 854/85 registered at P.S. Adarsh Nagar. Deeply concerned about
the need to protect the human rights of the under-trial prisoner, the Commission, filed an
application before the Delhi High Court under section 482 Cr.P.C. seeking the quashing of
thetrial in view of the inordinate delay in the case. The High Court allowed the intervention
application. As aresult of the initiative taken by the Commission, offers were made by the
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VIMHANS for extending medical facilities and treatment free of cost and by the Help Age
India to take over the patient and accommodate him in their half way home or old-age
home after the VIMHANS certified that the condition of the patient was stable.
Accordingly, orders for shifting of the patient to VIMHANS were pronounced by the
High Court on 31-7-2003.

4.199 Subsequently, the Commission moved a Criminal Writ Petition No. 1278/04 before
the High Court of Delhi and prayed for quashing of the trial of Charanjeet Singh whose
condition had deteriorated despite prolong treatment at various hospitals/ institutions. The
High Court vide its order dated 4/3/2005 quashed the trial of the mentally ill prisoner. The
High Court commended the initiative and the promise by the Government of NCT of Delhi
for taking care of medical need of Charanjit Singh after quashing of the trial.
Guidelines proposed by the NHRC for considering the cases of such mentally ill under-trial
was accepted by the court and suitable direction issued to the Government of Delhi in
thisregard.

[Case No. 3628/30/2001-2002]

E] Action Taken on Cases Reported in the Annual Report for
the Year 2003-2004 and Earlier Reports

Custodial Death

1. Death of ChhiggainthePolicecustody at P.S. Sirg, District Guna: Madhya Pradesh
(Case No. 1800/12/2000-2001-CD)

4.200 Thiscaserelating tothe custodial death of Chhiggain police custody wasearlier reported
in the Annual Report for the year 2003-2004.

4.201 The Commission recommended aninterimrelief of Rs. 20,000/- to the next of kin of the
deceased on the ground that the negligence of the concerned public servants in not providing
timely medical treatment during police custody wastheimmediate and proximate cause of death.
The Commission also asked the Chief Secretary to ook into the functioning of the hospital and
take such remedia measures as deemed necessary.

4.202 Pursuant to the Commission’sdirections, the Government of MadhyaPradesh informed
that the payment of Rs. 20,000/- has been made to the next of the kin of the deceased. The
Commission closed the case expressing a hope that the State Government has taken remedial
measuresin respect of the conditions prevailing inthe civil hospital, Guna, to avoid arepetition
of suchincidentsin future.
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2. Death of Sanjay Sharmain District Jail, Mathura: Uttar Pradesh
(Case No: 41373/24/2000-2001-CD)

4.203 Thiscasereating to death of under tria prisoner, Mr. Sanjay Sharma, wasearlier reported
inthe Annual Report for the year 2003-2004.

4.204 Upon cons deration of the responseto the show cause noticerecelved from the Governement
of UP, the Commission held that there had been primafacie violation of human rights relating to
thelife of the deceased and recommended (i) grant of interim relief of Rs.50,000/- and aso called
for status of disciplinary proceedingsaready initiated against the concerned officials.

4.205 The State Government of UPinformed the Commission that the amount of interim relief
had been paid to the mother of the deceased. The State Government submitted proof of payment
and a so informed that disciplinary action had been taken against the guilty medical officer Dr.
A. K.Yadav and Sl, Deshpa Singh. The matter was accordingly closed.

3. Death of an under-trial prisoner, Tachi Kaki : Arunachal Pradesh
(Case No. 14/2/2002-2003-CD)

4.206 Thiscaserelatingto death of an under trial prisoner in policefiring wasearlier reported
in the Annual Report for the year 2003-2004.

4.207 Agreeing with the opinion of the Judicial Magistrate that the escape of the under trial
prisoner was preventable, and there was no necessity to fire at him by the accused ASI, A.
Bharali, it held that human rights of the accused were violated by the police personnel, and
issued a show cause notice u/s 18(3) of the Protection of Human Rights Act. 1993 to the Chief
Secretary, Government of Arunachal Pradesh.

4.208 TheJoint Secretary (Home) Government of Arunachal Pradesh informed the Commission
videitsletter dated 11-10-2004 that a payment of Rs. 50,000/- has been paid to the next of kin
of the deceased. The Commission took the report on record and closed the case.

4. Custodial death of under-trial prisoner, Harjinder alias Jinda, dueto negligence:
Uttar Pradesh (Case No. 8437/24/1999-2000-CD

4.209 Thiscaseof thedeath of an under-trial prisoner wasearlier reported inthe Annual Report
for the year 2002-2003.

4.210 Onconsideration of variousreports, the Commission held that Mr. Harjinder had died in

judicial custody due to negligence and callousness on the part of police personnel, and
recommended asum of Rs. 1,00,000 asimmediateinterim relief to the next of kin of the deceased.
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4.211 In response to aforesaid directions, the State Government, submitted that there was no
justification for grant of immediateinterim relief to the next of kin of the deceased, sincealegations
of torture were not substantiated during CB CID inquiry.

4.212 While referring to the law laid down by the Hon' ble Supreme Court of Indiain Nilabati
Beheravs. State of Orissa—1993 (2) SCC 746, the Commission held that the policeofficia escorting
the undertria did not take reasonable care to prevent avoidable harm and there was dereliction of
dutiestotakecareontheir part. The Statewas, therefore, vicarioudy liable. The Commission, therefore
directed for payment of Rupees Onelakhto the next of kin of the deceased. The Government of U.P.
complied with the recommendations of the Commission. The case was, accordingly, closed.

Custodial Torture

1. Custodial torture of Zamir Ahmed Khan : Uttar Pradesh (Case No. 14071/24/
2001-2002)

4.213 This case relating to torture of Mr. Zamir Ahmed Khan in police custody was earlier
reported in the Annual Report for the year 2002-2003.

4.214 Upon consideration of the magisteria inquiry report and the report received from the Senior
Supdit. of Police, Bulandshahar, UP, the Commission held that the allegations of custodid torture of
Zamir Ahmed K han stood substantiated during the magisterial enquiry. Accordingly it recommended
anamount of Rs. 20,000/- asimmediateinterim relief to thevictim. The said amount waspaid to the
victim on 7-11-2003 by the State Government. The case was, therefore, closed on 12.7.2004.

2. Harassment and Torture of Jagannath Shaw by the RPF Staff: West Bengal
(Case No: 118/25/2002-2003)

4.215 Thiscasewasearlier reported in the Annual Report for theyear 2003-2004. On thebasis
of the findings arrived at by the Divisona Raillway Manager, Asansol that the police personnel
wereinvolved in the incident and that a charge sheet for imposing amajor penalty under rule 153
of the RPF Rules, 1987 had been issued to the two errant police personel. The Commission issued
ashow cause noticeto the Eastern Railways, Cal cuttato show cause asto why immediate interim
relief under section 18(3) of Protection of Human RightsAct be not given to the victim.

4.216 Inresponse, the concerned Railway authoritiesinformed that the errant officialswere
already being dealt within the Department for which a major penalty was also likely to be
imposed on them and that there was no provision under the RailwaysAct. to grant interim relief
in such cases. The Commission, whileregecting the aforesaid pleaof the Railway Authoritieson
31-3-2004 recommended that Rs. 10,000/- be paid asimmediate interim relief to the victim u/s
18 (3) of the Protection of Human RightsAct, 1993. The compliance report is still awaited.
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Police Harassment

1. Complaint from Sarita Sahu, resident of Ranchi : Jharkhand (Case No. 974/34/
2001-2002)

4.217 This case relating to police harassment of the complainant along with two others was
earlier reported in the Annual Report for the year 2003-2004. Upon consideration of a report
from the Director Genera & Inspector General of Police, Ranchi, the Commission held that
Ms. Sarita Sahu and her family members were subjected to mental agony, harassment and
humiliation by the police. It recommended payment of Rs. 1 lakh asimmediateinterim relief u/
s 18(3) of the Protection of Human RightsAct. 1993 to be paid by the State Government to the
victim.

4.218 Pursuant to the direction of the Commission, the Government of Jharkhand hasissued a
sanction for payment of Rs.1,00,000/- (Rupees One Lakh only) to the complainant as “interim
relief”. However, the factum of payment and the outcome of departmental proceedingsinitiated
against theerrant police officialsare still awaited.

2. Harassment, Misbehaviour and injury caused to U.K. Vajpayee, ANM.:
Uttar Pradesh (Case No: 29929/24/2000-2001)

4.219 Thiscaserelatingto harassment and injury inflicted by the police resulting in amputation
of one of the legs of the victim, Ms. Usha Kiran Vajpayee was earlier reported in the Annual
Report for the year 2003-2004.

4.220 The Commission vide its proceedings dated 21-5-2003, while rejecting the plea of the
State Government of U.P. that the amount of Rs. 5,00,000/- recommended by the Commission
was excessive, reiterated its stand that the award of Rs. 5 lakhsas*immediate interim relief” to
the victim was meant as an application of balm on the wounds of the lady and asked the State
Government to comply with the directions.

4.221 The State Government videitsletter dated 14-/-6-2004 conveyed to the Commission that
the amount of Rs. 5 lakhs has been paid to the victim. Accordingly the case was closed.

lllegal Detention and Torture
1. Unlawful detention of Manoharan: Tamil Nadu (Case No: 213/22/2001-2002)

4.222 This case relating to unlawful detention of Mr. Manoharan was earlier reported in the
Annua Report for the year 2003-2004.
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4.223 On the basis of areport received from the Superintendent of Police, Tiruchirapalli
confirmed that the complainant’s husband Manoharan was unlawfully arrested by the Deputy
Superintendent of Police, Jayashree and Constable G. Rajasekaran and detained at the police
station, Tiruchirapalli without any valid reason, the Commission directed the State Government
of Tamil Nadu to pay asum of Rs.50,000/- asimmediateinterim relief to Manoharan andinitiate
adepartmental enquiry against erring police officialsfor hiswrongful confinement.

4.224 Whiletheamount of interim relief waspaid to the victim and proof of payments submitted
to the Commission, disciplinary action initiated against the errant police personnel was
under process.

2. lllegal detention and torture in police Station, Shikarpur: Uttar Pradesh
(Case No. 17171/24/1999-2000)

4.225 Thiscaserelatingtoillegal detention and torture of Prahlad Swaroop and Satish was
earlier reported in the Annual Report for the year 2003-2004. Upon consideration of the
enquiry report submitted by Additional Superintendent of Police, District Khurja that the
allegations of illegal detention and torture stood substantiated, the Commission awarded a
sum of Rs.10,000/- as interim relief to each of the two victims viz. Prahlad Swaroop and
Satish. As the Government of UP paid the amount through cheque on 23.9.2004, the case
was closed.

3. Police high-handedness against a teacher in Kota : Rajasthan Case No: 1603/
202001-2002)

4.226 Thiscaserelatingtoillegal detention of Prem Chand was earlier reported in the Annual
Report for the year 2002-2003. The Commission vide its proceedings dated 14-2-2003, held
that the complainant was kept under illegal detention and accordingly it issued a show cause
notice u/s 18(3) of the Protection of Human RightsAct. 1993 to the State of Rajasthan. While
the matter rested thus, the Commission was informed that a case had been registered against
theerring Sl, and on the basi s of the report received from the State Human Rights Commission
disciplinary proceedings were initiated against him and he had been censured. The matter
relating to grant of interim relief was also under consideration by the State Human Rights
Commission. As the State Human Rights Commission was already seized of the matter, the
case was closed.

4. Negligence of police personnél leading to wrongful confinement of 1kram-ud-din:
Uttar Pradesh (Case No. 23239/24/1999-2000)

4.227 This case relating to wrongful confinement of Mr. Ikram-u-din was earlier reported in
theAnnual Report for theyear 2002-2003. The Commission videitsproceedingsdated 11.10.02
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held that the complainant had suffered great financial loss and mental agony due to wrongful
confinement on account of negligence of police official and after considering response to the
show cause notice issued by it, awarded Rs. 50,000/- as immediate interim relief to the
complainant. Compliance report in respect of payment made to the victim has been received
along with the proof of payment. The case has therefore, been closed.

Violation of Rights of Children/ Women

1. Kidsdogged 12 hoursaday paid @ Rs. 5/- aweek: Delhi (Case No. 1868/30/2001-
2002)

4.228 This case relating to employment of child labourers by a private employer and non-
payment of minimum wages to them, was earlier reported in the Annual Report for the year
2003-2004. The matter was enquired into by ateam of the Commission and the allegationswere
substantiated. The Government of National Capital Territory of Delhi submitted a response
based on the I nvestigation Report of the Commission, that two caseswereregistered against the
owner of thefactory and the challans had been filed in the court. The Commission, whilenoting
that the children were handed over to their biological parents, asked the State Government to
inform about the steps being taken for recovery of the minimum wages.

@ 4.229 The Joint Labour Commissioner, Labour Department, Government of NCT of Delhi @
informed that the claim for minimum wages could not befiled beforethe Claim Authority u/s 20
of the Minimum Wages act, as at the time of inspection by the I nspectorate of the Department,
the children were not found working in the establishment, which was lying closed, but efforts
will be madeto file a case u/s 21 of the Delhi Shops & Establishment Act. 1954.

4.230 TheJoint Labour Commissioner, vide hisletter dated 18.6.2004 informed that proceedings
for recovering of wages of the children and prosecution of the employer are till pending. Since
the matter became subjudice, the Commission closed the case.

2. Alleged illegal detention of agirl child : Orissa (Case No: 80/18/2003-2004(WC)

4.231 This case relating to non-compliance with the provisions of the Juvenile Justice
(Care & Protection of Children) Act 2000 in the State of Orissa, was earlier reported in the
Annual Report for the year 2003-2004.

4.232 While considering the matter on 19.5.2003, the Commission called upon the Chief
Secretaries of all States and Union Territories to furnish the detailed information about
implementation of the provisions of Juvenile Justice (Care & Protection of Children) Act, 2000
(for short ‘Act’) intheir respective States.
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4.233 While considering the matter on 3.01.05 the Commission found that 15 States / UTs
have implemented the provisions of Juvenile Justice (Care and Protection of Children) Act,
2000 namely, Haryana, Manipur, Rajasthan, West Bengal, Gujarat, Maharashtra, Uttar Pradesh,
Karnataka, Orissa, Tamil Nadu, Goa, Chandigarh, Dadar and Nagar Haveli, Delhi and
Pondicherry. The remaining 20 States have not taken complete steps to implement the Act.
The Commission continues to monitor the implementation of the provisions of the Act by
these States.

3. Rape of 17 women, including complainant and her mother: Gujarat (Case No:
256/6/2003-2004(W C)

4.234 This case relating to alegations of improper investigation, lack of confidence of the
complainant in the functioning of the local police and filing afinal report before the court was
earlier reported in the Annual Report for the year 2003-2004.

4.235 The Commission acceded to her request to provide assistanceto pursuing legal remedies
in her case to befiled in Supreme Court. Thereafter, she moved awrit petition in the Supreme
Court for setting aside order dated 25.3.2003 passed by the Judicial Magistrate vide which a
final report in the case submitted by the police was accepted.

4.236 Pursuant to the orders of the Supreme Court, the CBI undertook the investigation and
arrested 14 personsincluding some police officials.

4.237 TheCommission videits proceedingsdated 24.03.04 al so acceded to her request seeking
assistance for appointment of a lawyer during the forthcoming trial and directed its Special
Rapporteur to take appropriate steps for engagement of a competent lawyer, for which the
Commission shall bear the expenses. It aso requested its Special Rapporteur to apprise it of
further developmentsin the case from timeto time.

Negligence of Authorities

1. Death of Dirisam Lajer due to electrocution: Andhra Pradesh (Case No.147/1/
2001-2002) (FC)

4.238 This case relating to payment of inadequate amount of ex-gratia by the State of
AndhraPradesh to the victims of electrocution was earlier reported in the Annual Report for the
year 2003-2004.

4.239 The Commission vide its proceedings dated 3.3.2004, while holding that the rule of

strict liability must apply to the cases of deaths of electrocution due to negligence on the part of
supplier of electricity in maintaining the services in safe conditions, observed that an ex-gratia
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compensation of Rs.10,000/- given to the widow of the deceased for the loss of her husband,
was grossly inadequate and was aclear case of negligence on the part of the supplier of electricity
in maintaining the servicesin safe conditions.

4.240 The Commission persuaded the Chairman & MD of Southern Power Distribution Co.
of A.P. Ltd. to personally ook into the matter by overlooking the technicalities and legalities
and seewhat further ex-gratiaamount could be given to the widow. Accordingly, the company
paid afurther amount of Rupees Twenty thousand to the widow of the victim. The case was,
therefore, closed.

2. Death in firing by armed forces, Manipur. (Case No. 25/14/1999-2000)

4.241 The caserelating to indiscriminate firing by CRPF resulting in the death of 3 civilians
and afireman and injuries to four persons, was earlier reported in the Annual Report for the
year 2001-2002.

4.242 The Commission on consideration of “onthespot” study report received from the Manipur
Human Rights Commission, directed animmediateinterim relief of Rs. 2 lakhsto be paid to the
next of kin of each of the deceased and Rs.25,000/- to each of the four injured.

@ 4.243 Pursuant to the Commission’sdirections, the Ministry of HomeAffairsissued asanction @
order for the payment of Rs. 10,75,000/- as interim compensation to the next of kin of the five
deceased civilians and four injured persons. However, the factum of payment is still awaited.

3. Caseof Jalil Andrabi, Advocate : Jammu & Kashmir (Case No. 9/123/95-LD)

4.244 Thiscaserelating to alleged abduction and subsequent killing of Mr. Jalil A Andrabi, an
advocatein Srinagar, by the Security Forces had earlier been reported in the Annual Reportsfor
the years 2002-2003 and 2003-2004.

4.245 During the course of hearing the Head of the Specia Investigation Team informed the
High Court that challan, after investigation, had been filed before the trial court against Major
Avtar Singh. The trial court acceded to the request of the Army for sending the case to Army
authority (court martial) for trial against which criminal revision No. 4/2001 wasfiled beforethe
High Court by the brother of the deceased.

4.246 The High Court disposed of the review petition on 9.6.2004 with the observation that
the committal court had to hand over the accused only after considering the provision of section
549 Cr.PC. While the matter rested thus, the Commission called for the status of the criminal
case pending in the Court of Chief Judicia Magistrate, Budgam along with a copy of order
under section 549 CrPC, if any, passed after 9.6.2004. The information called for from CJM,
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Budgam is however, still awaited.
4. Atrocities on inmates by the Superintendent of Probation Home : Jharkhand
(Case No. 177/34/2001-2002)

4.247 This case was earlier reported in the Annual Report for the year 2002-2003. The
Commission received acomplaint dated 6.05.01 from Kumari Sitaalleging mal-administration
in the Probation Home, Devghar where girlswere lodged. It was alleged that the girlswere not
being looked after properly and that they were being deprived of food, clothing and medicines.
As aresult, agirl inmate reportedly died on 02.02.01. The complaint also alleged that during
April 2001, some of theinmates were beaten by the staff of the Probation Home and that, asa
result, one of the girls had escaped from the Home.

4.248 Having regard to the serious mal-administration in the probation home and the resultant
violation of human rights of the inmates pointed out in the report received by the Commission,
the Commission issued notice to the Chief Secretary, Government of Jharkhand, asking him
to show cause as to why immediate interim relief be not granted to the inmates named in
the report.

4.249 Response from the Government of Jharkhand is, however, still awaited.
5. Exploitation of child labourersin Tonk: Rajasthan (Case No. 817/20/2001-2002 )

4.250 Thiscaserelating to violation of Sec. 3 of the Child Labour (Prohibition & Regulation)
Act. 1989 was earlier reported in the Annual Report for the year 2002-2003. Having regard to
the employment of anumber of child labourersby the accused in contravention of the provisions
of Section 3 of the Child Labour (Prohibition & Regulation) Act, 1989 and the institution of
cases in the court against the offending employer, by its proceedings dated 02.05.02 the
Commission directed the District Magistrate, Tonk, Rajasthan to preparealist of child labourers
who were employed by carpet weaving unit and to recover asum of Rs. 20,000/- per child from
the offending employer, and to deposit that sum in a fund to be known as the Child Labour
Rehabilitation cum Welfare Fund. The State Government was also directed to contribute
Rs. 5,000/- per child to the said fund in accordance with the directions of the Apex Court.

4.251 TheDistrict Collector, Tonk submitted areport indicating that 11 caseswere pendingin
respect of the 37 child labourers and noticesfor recovery of Rupees Twenty Thousand per child
labour had been issued to the employer. The Commission vide its proceedings dated 29.6.05
directed the DM to furnish latest status report of recovery of Rs. 20,000/- per child labour from
the defaulting employer. Therequisite report is still awaited.

6. Harassment of Shri Kumpampadom Thomas Skaria, by an Immigration Officer
at the Mumbai Airport: Maharashtra (Case No. 263/13/2000-2001)
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4.252 This case relating to harassment of a citizen of the United States of America of
Indian origin by the Immigration Officer at Mumbai Airport was earlier reported
during 2002-2003.

4.253 In response to the show cause notice, the Ministry of Home Affairs informed the
Commission that instructions have been issued to the Immigration Authorities for preventing
recurrence of such unfortunate incidents and that two complimentary return air tickets were
being offered to the complainant and hiswifeto visit his native place and relativesin India. As
the Commissi on received confirmation from the Ministry about handing over of the complimentary
air tickets, the case was closed.

7. Measuresto prevent deaths dueto starvation : Orissa[Case No. 37/3/97-LD(FC)]

4.254 Earlier annual reports of the Commission have dealt, in great detail, with the efforts of
the Commission since 1996 to deal with the alegations of deaths by starvation in the KBK
districts of Orissaand the remit of the Supreme Court to the Commission to pursue and monitor
thismatter.

4.255 Inthecourseof theyear 2004-2005, on consideration of the compliance report submitted
by the Government of Orissa, the Commission directed the State Government to submit status
@ report both with regard to short term and long term measures and stepsin the pipelinefor meeting @
the situation. Regarding the progress made with regard to the amendment of OrissaRelief Code,
the Commission noted that the State Government had constituted a committee headed by
Agriculture Production Commissioner -cum- Additional Chief Secretary and amendmentsto the
Orissa Relief Code notified on 30.03.05. Dr. Amrita Rangasami, Director, Centre for Study of
Administration of Relief (CSAR) was a so requested to forward the note of suggestionsrelating
to calamity relief expeditioudy for further consideration by the Commission.

8. Bonded labourer in the powerloom factory, Distt. Periyar, Tamil Nadu (Case No.
22/212/96-L D(FC)]

4.256 The caserelating to bonded labourer was earlier reported in the Annual Report for the
year 2003-2004. The Commission being dis-satisfied with the report of DGP, Government of
Tamil Nadu, referred the matter to its Special Rapporteur Shri K.R. Venugopal, who submitted
adetailed report substantiating the all egations of bonded labour of Mr. Thenmozhi. Asaresult of
theinitiative taken by the Commission, the State Government decided to pay atotal amount of
Rupees One Lakh, (including Rupees Twenty five Thousand aready paid) to Mr.Thenmozhi.
The case was closed after full compliance was received.

9. Death in custody of Mr. Chuhur Singh due to negligence : Punjab (Case No. 431/
19/2000-2001)
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4.257 Thiscaserelated to the death of aformer Sarpanch of GogonVillage, Mr. Chuhur Singh,
whilein police custody on 10.09.2000.

4.258 Initsorder dated 22.05.02 the Commission over-ruled the objection of the Government
of Punjab that the question of compensation be kept in abeyance till the finalization of
the enquiry.

4.259 The Commission by its proceedings dated 22.5.2002 rejected the stand taken by the
State Government and directed the State Government to comply with the directions. The
compliance report is still awaited despite reminders. The matter is being pursued by the
Commission.

10. Bonded child labour : Andhra Pradesh (Case N0.443/1/2001-2002(FC)]

4.260 Thiscaserelating to existence of child labour and the exploitation of minor girlsthrough
their employment in hazardous work in cotton seed farms, tiles units, quarries and bidi
manufacturing unitsinthe districtsof Mehaboob Nagar, Krishnaand Nizambad in AndhraPradesh
was earlier reported during 2002-2003.

4.261 On consideration of a detailed report dated 19.07.02 received from the Government of
@ Andhra Pradesh stating that it was implementing an action plan to eradicate child labour in the @
State by the year 2004 in atime-bound manner, the Commission asked the State Government to
forward acopy of its plan to the Commission alongwith the details of the follow-up steps taken
by them.

4.262 The matter isbeing pursued by the Commission.

80 National Human Rights Commission Annual Report - 2004-2005

T AR-Chapter-1-19-10-6-06.p65 100 % 7/17/06, 6:29 PM T



iIN_____UEEEN .

[T [T

Economic,
+ Social and
Cultural Rights

National Human Rights Commission Annual Report - 2004-2005

T AR-Chapter-1-19-10-6-06.p65 101 %




T AR-Chapter-1-19-10-6-06.p65

102

o

7/17/06, 6:29 PM

[T [T




[T [T

Rights of the Disabled

5.1 A distinctionisfrequently drawn between Civil and Political Rights—seen
asjusticiable and forming the starting point of any democratic stateand itspolitical
and civic life—and Economic, Social and Cultural Rightsthat are seen as non-
justiciable and whoserealisation is believed to be possible over aperiod of time
dueto theresourcesrequired for their implementation. However, traditional ideas
about the nature of rights and the corresponding obligations have been under
challenge for along time, and a more sophisticated understanding of the nature
of therights and the attached obligations has emerged within the United Nations
and in various countries including India. For example the Committee on
Economic, Social and Cultural Rights (CESCR) has clarified that some aspects
of economic, social and cultural rights especially the obligation of non-
discrimination isdirectly implementable. Whereas the jurisprudence on social,
economic and cultural rightsin India over the last two decades has gone much
beyond the concerns of non-discrimination. In many cases the Supreme Court
has established a harmonious rel ation between the fundamental right to lifeand
the so-called, non-justiciablerightsunder the directive policy of the State. Infact
the logic of economic capacity has been put to defence paving the way for the
protection of all liferelated rightswithout distinction of immediate or progressive
nature of realisation.

5.2 Thistrendisbest demonstrated through the laws enacted by the Government
of Indiafor the protection and promotion of rights of persons with disabilities.
During the 1970s adistinct self-advocacy movement of people with disabilities
started a sustai ned campai gn demanding protection and recognition of their human
rights. Towards this end, it sought enactment of a comprehensive legislation
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having arights based approach with special emphasison social, economic and cultural rights.
The enactment of the Persons with Disabilities (Equal Opportunities, Protection of Rights
and Full Participation) Act, 1995 (referred to as Persons with Disabilities Act) is a signal
achievement of the Indian disability movement. Preamble to this Act clearly delineates its
objective of promoting and ensuring equality and full participation of personswith disabilities.
The Act aims to protect and promote economic and social rights of people with disabilities.
The Act covers seven disabilities.

5.3 Long and persistent discrimination in access by persons with disabilities to education,
housing, adequate necessities of life such asfood and health care, work and participation in the
recreation and cultural activities has given birth to an impressive legal and policy framework
which seeks to equalize opportunities for full participation. In concrete terms three enactments
have been brought in force. These al so provide mechanismsfor planning, monitoring and redressal
of grievances. The enactmentsinclude;

. The Persons with Disabilities (Equal Opportunities, Protection of Rights and Full
Participation) Act, 1995

. National Trust for Welfare of Personswith Autism, Cerebral Palsy, Mental Retardation
and Multiple DisabilitiesAct, 1999

. The Rehabilitation Council of IndiaAct, 1992

These historic legislations are a corner stone of evolution of jurisprudence on the rights of
persons with disabilities in India. As a result, disability concerns have come into
sharp focus.

5.4 Thereisalack of systematic data collection and research regarding the efficacy of these
laws, policies, programmes and the institutions established to safeguard the rights of persons
with disabilities. Over last two yearsthe Commission has made anumber of attemptsto monitor
the level of awareness and readiness of various ingtitutions in fulfilling their mandatory
obligations under these enactments. Outcome of theseinitiatives al ong with recommendations
for disability inclusive systems and programmes were reflected in Chapter 2 of the annual
report for last year.

5.5 Duringthe period under review the Commissionintroduced anumber of proactiveinitiatives.
These have been beneficial in building the capacity of the key functionaries and ingtitutions of
democracy. Obvioudly, for effective realization of rights by the disabled, right kind of sensitivity,
skills, and knowledge is required to determine how to apply, when to apply and what kind of
knowledge to apply to eradicate vicissitudes of injustices resulting in exclusion of persons
with disabilities.
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5.6 Intheyear 2003 the NHRC launched a project in partnership with the Canadian Human
Rights Commission (CHRC), which possesses vast experience in the protection and promotion
of therightsof personswith disabilitiesin Canada, and the IndiraGandhi National Open University
(IGNOU), the leading distance education provider in India.

5.7 Theoverarching am of the NHRC-CHRC-IGNOU Linkage Project wasto increase the
capabilitiesand strengths of both the Commissionsand their associated partnersto cooperatively
address major human rights issues in relation to persons with disabilities. To realize this
encompassing objective, aprogramme to improve technical capabilities and awareness of the
NHRC staff, legal practitioners, and disability and human rights advocates was undertaken.

5.8 A key component of the project was the ‘ Training of Trainers Programme’, which has
prepared a small cadre of human rights trainers in disability who are capable of serving
formal and non-formal programmes of legal studies. The Programme was offered in four
phases during 2004-2005. Phase | included face-to-face training in a participatory mode,
which was conducted at National Law School of India University, Bangalore from 5" to
10th July 2004.

5.9 InPhasell the participants undertook individual studies using desk research and field
investigations. Phase |11 included a national seminar in which participants shared findings
@ of their studies. This seminar was convened at NALSAR University of Law at Hyderabad @
from 28" October to 30" November, 2004. In Phase 1V, the participants facilitated five
training workshops for a group of law faculties, and disability rights and human rights
advocates.

5.10 Between January and March 2005, these master trainersfacilitated five outreach-training
workshops for the members of law faculties from more than fifty universities and a number of
disability and human rights advocates. In order to sustain the momentum on human rights
education and awarenessin the programmes of legal studiestheseworkshopswere aso organized
inthe premisesof leading law schoolsand universities. The schedul e of theworkshopsisoutlined
inthefollowing table:
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S. No Region Date Venue
1 | North-Eastern | 19-21 January 2005 | National University of Juridical Sciences,
& Eastern NUJS Bhawan, 12 LB Block, Sector-3,
region Salt Lake City Kolkata-700 098
2 | Central region | 1-3 February 2005 National Law Institute University, Bhadbhada
Road Barkheri Kalan Bhopal-462002
3 | Southernregion | 10-12 February 2005 | Cochin University of Science and Technology,
Deptt. of Law, Cochin, Eranakulam,
Kerala-680022
4 | Westernregion | 19-21 February 2005 | ILS College, Law College Road Pune-411004
5 | Northernregion | 25-27 February 2005 | Deptt. of Law, University of Punjab, Chandigarh
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5.11 Inaddition, during the period under review, the Commission provided Disability inputin
anumber of programmesoffered by Institute of Secretarial Training and Management. Likewise
aseriesof workshops have been facilitated by the Commission to raise awareness of the disability
sector about the procedure of elaborating UN Convention and its importance in the protection
and promotion of rightsand dignity of personswith disabilities. Theseworkshopswere organized
at Bangaore, Ahmedabad and Delhi. A set of recommendations emerging out of theseworkshops
has a so been communicated to the M/O-SJ& E, Government of Indiawhois participating actively
inthe UN Ad Hoc Committee elaborating the Disability Convention.

5.12 Ontheglobal scalethe debate on disability and human rightsis gaining momentum, and
islikely to result in anew Human Rights Treaty on the theme of disability. The very nature of
disability —and the inherent systemic discrimination and social exclusion that accompaniesit —
means that many governments have very limited expertisein disability. In thisrespect, asingle
comprehensive treaty would enable the Governments to recognize their obligations in
understandable terms and it would set clear targets for the development of disability-inclusive
systems and processes. Adding a new treaty would also complement existing international
standards for the rights of the disadvantaged.

5.13 Acknowledging the useful contribution by the NHRC during the second, third and fourth
session of the UN Ad Hoc Committee, the International Coordinating Committee of National
Human Rights I nstitutions nominated the NHRC asits global representative. During the period
under review the Specia Rapporteur, Disability on behalf of the Commission performed this
roleinfifth and the sixth session. The pre-sessional preparationsinvol ved wide consultationswith
the civil society organizations and preparation of technical papers on the issues, which require
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legal and moral clarifications from the standpoint of international human rightslaw. During the
session, the Commission’s nominee networks with other participating national institutions,
convenes coordination meetings, presents well researched proposals and prepares daily reports
for circulation among the National Ingtitutions. In addition she a so participatesin the side events
organized by the inter-governmental regional groupings, NGOs and other stakeholders.

5.14 The paceintensity and the level of negotiations during the sixth session point to the fact
that the processis heading towards compl etion. The Committee has made considerable progress
and a large measure of agreement has been reached. There are a number of issues on which
wide support is available. However, sharp differences continue to persist regarding:

a. Thecurrent state of jurisprudence relating to the nature of economic, social and cultural
rights and theissue of progressive and immediate realization of those rights;

b. Thedefinition of “discrimination” under international law and how it relatesto disability
(including theissue of intersectionality, or multiple discrimination under existing human
rightslaw);

c. Privatefreedomsand obligations of the State.
@ d. Elaboration of rightsincorporating treaty body interpretationsthrough General Comments. @

5.15 Degspite international and domestic actions taken, however, the physically and mentally
challenged persons in our country continue to face several obstacles in leading their life with
dignity. During the reporting period a gquestionnaire was circulated to the ministries and
departmentsin Government of India, Statesand UT Administrationsto ascertain the number of
schemes and affirmative action programmes introduced by them to guarantee right to health,
housing, assistive devices, education, vocationd trai ning, employment and social security benefits.
From the responses received it was difficult to draw any authoritative conclusion, asthey were
generally evasive, hiding more than revealing.

5.16 It seems disability continues to be treated as a unidimensional subject with major
responsi bilitiesbeing shared by the Ministry of Socia Justice and Empowerment and its counter
partsin the States. Therelative indifference of anumber of ministriesand departmentsisamajor
obstacle in the overall development and mainstreaming of disability. Likewise the function of
the Central and the State Coordination Committeesis far from satisfactory. DisabilitiesAct in
Sections 8 (2)(b) & (c) and in Sections 18(2) (b) & (c), requires the Central and the State
Coordination Committeesto develop aNational/State Policy to addressissuesfaced by persons
with disabilitiesand advise the Government on theformulation of policies, programmes, legidation
and projectswith respect to disability. Itisapity that even after ten years of the enactment of the
Disahilities Act the mechanisms responsible to evolve adisability policy have failed to do so.
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5.17 Since January 2003 the Commission has made repeated efforts to encourage both the
Government of India and the State Governments to adopt a disability policy with clear targets
and a plan of action. We have aso advised that the policy must be a rights based instrument
which should enable persons with disabilities to live in ways that are personally satisfying,
socially useful, economically viable and meet national and international standards of social well
being, human rights and citizenship. Such a Policy should also not only aim at integration of
personswith disabilities but should lay down aframework for combating problems of prejudice,
discrimination and exclusion. It should encourage optimum utilization of resourcesfor ensuring
full participation of personswith disabilitiesinall walksof life. Aboveall, it should trandatethe
statutory entitlementsinto reality.

5.18 Asan outcome of asustained effort of the Commission, the Ministry of Social Justiceand
Empowerment in Government of India has engaged a number of Civil Society Organizations
and other stakeholdersin exploring the framework of aNational Policy. Thisisavery positive
development. However, parallel efforts have not been reported by any of the State Government.

5.19 TheCommission hasnoted that the States having anindependent Commissioner for Persons
with Disabilities have performed relatively well. But unfortunately a large number of States
have appointed a junior officer with additional charge on this post. Consequently obstacles to
full realization of rights by persons with disabilities are persisting. The Government of India
should consider offering amatching grant to support the establishment of an independent office
of State Commissioner for Persons with Disabilities. Thisinvestment would go along way in
protecting the disabled against acts of neglect, abuse, exclusion, and ultimately would prevent
violationsof their rights.

5.20 Some of the most insidious forms of discrimination against the disabled come with the
imposition of physical and socia barriers—theroot cause of their exclusion and marginalization.
To undo this historical wrong the Disabilities Act, 1995, has compiled provisions concerning
barrier free physical and transport environments in a Chapter entitled *Non-Discrimination’.
These measures draw on Articles 15 and 16 of the Constitution, which guarantee access to
public places and employment without discrimination of any kind.

5.21 Unfortunately, implementation of these arrangements has been lopsided and States often
attribute thisto alack of economic capacity. Theimportant question hereis. whether discrimination
can be alowed against one section of the society when the cost of access can be reduced by
simply modifying building bylaws and the standards that regul ate fabrication of transport and
information systems? Theinertiasimply pointsto alack of imagination and the will to create a
genuinely inclusive society.

5.22 The Government should seek assistance of the Chief Commissioner for persons with
disabilitiesand theindependent State Commissionersfor hosting amultisectoral task forcewhich
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should elaborate National/State policies on accessible infrastructure in order to ensure barrier-
free accessto the built environment, the transport system, telecommunications, information and
broadcasting and publicfacilities.

5.23 Suchapolicy would also go along way infulfilling the commitments of the Government of
Indiaunder the Biwako Millennium Framework towardsan inclusive, barrier-freeand rightsbased
society for persons with disabilities in Asia and Pecific. Target 13 under priority area E of the
framework callsupon the governmentsto “ adopt and enforce access bility standardsfor planning
of publicfacilities, infrastructure and transport, including thosein rural/agricultural contexts?”

5.24 Target 18 of priority area F requires that the “ Governments should adopt, by 2005, ICT
accessibility guidelinesfor personswith disabilitiesin their national 1CT policiesand specifically
include personswith disabilities astheir target beneficiary group with appropriate measure”

5.25 The Commission does not view the exercise of policy formulation from standpoint of
generating a new set of paper rules. Rather it is looked upon as an exercise towards capacity
building. The production of apolicy framework should ideally generate a dialogue within civil
society about the requirements under the laws, the application of the legal provisionsto loca
conditions, assessment of shortfallsin compliance, prioritiesfor redress, and thedesign of aplan
of action. A cycle of pre-policy consultation followed by post-policy review is supposed to
@ generate practical solutions for full participation of the disabled. The efforts by Ministry of @
Railways, Civil Aviation, the Science And Technology Project under Ministry of Social Justice
and Empowerment, GOI in this regard are encouraging but there is a serious need to further
energize these initiatives to effect real change in the ground conditions. The public web sites,
information services, television, buses, bus stands, side walks, public places and
telecommunication systems are still out of the reach of the disabled not on account of their
impalrments but due to the persistence of barriersto participation.

5.26 While the process of reform is important, it cannot substitute arrangements by which
evolution of disability inclusive law and policy in futureis ensured. The Commission believes
that Ministry of Law and Company Affairsinthe GOI and in the States should designate anodal
officer on disability assisted by a panel of experts comprising representatives of concerned
ministries and of disabled peopl€e’s organizations to undertake the task of advising disability
specific elements. The absence of such an arrangement was felt more acutely when the
Commission found that proposals for the Rural Employment Guarantee Bill and Right to
Information Bill were silent on disability. The very nature of disability requires some enabling
provisionsto deal with the discrimination and the barriersto access opportunities on equal basis.
A brief set of recommendations on the Rural Employment Guarantee Bill was communicated to
the Government.

5.27 Inthe previous Reports the Commission has already pointed out some shortcomings
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from adisability rights perspective in the Hindu Marriage Act of 1955, the Hindu Adoption
and Maintenance Act of 1956, and the Indian Contract Act of 1872. During the reporting
period, yet another deficiency in the Hindu Marriage Act surfaced when a media report,
confirmed that asenior psychiatrist at theAgraMental Institute and Hospital, on the payment
of bribes by husbands, fabricated at least 10 certificates of mental illness of their wives, for
securing divorce who were otherwise perfectly normal. Taking in view the gravity of the
offences and the ease with which they had been committed, the Commission issued notices
to the Home Secretary, Uttar Pradesh Government, and the Director of the Agra
Mental Institute.

5.28 Inorder to suspend abusive use of the Hindu MarriageAct and other similar legidationsit
has become almost urgent for the Government of Indiato consider systematic review of all the
lawsincluding administrative rules, regulations and instructions.

5.29 During the period under report, astudy wascommissioned toreview the periodic reports
submitted by Government to the International Human Rights Bodies under ICCPR, CRC, and
CEDAW. The reports display alack of sengtivity in reporting on the rights of persons with
disabilities.

5.30 The Commission notes with concern that no effort has been made so far, to remove
disparities in the family laws athough the Human Rights Committee in General Comment
No. 19 urged the Statesto report “whether there are restrictions or impedimentsto the exercise
of theright to marry based on special factors such as degree of kinship or mental incapacity.”
Rule9 of the UN Standard Rules on Equalization of Opportunitiesfor Personswith Disabilities,
1993, also reflects asimilar concern when it call upon the states to “ensure that laws do not
discriminate against persons with disabilities with respect to sexual relationships, marriage
and parenthood. Thisinstrument has assumed far greater importance since the resol ution 2000/
51 of the UN Human Rights Commission considers, “ any violation of the fundamental principle
of equality or any discrimination or other negative differential treatment of persons with
disabilities inconsistent with the United Nations Sandard Rules on the Equalization of
Opportunitiesfor Personswith Disabilitiesis an infringement of the human rights of persons
with disabilities” (paral)

5.31 Inview of thetreaty obligations and the clarification offered by international monitoring
bodies, the Government must modify outmoded provisions of the Hindu Marriage Act and the
Hindu Adoption and Maintenance Act must be modified in light of the treaty norms.

5.32 In the meeting of Chief Secretaries and Directors General of Police with the
Commission, held on 14.12.04, the representatives of Government of Karnataka pointed

out that when disabled persons are produced in the court, they are made to remove their
shoes, fitted in their artificial legs, which cause serious difficulties to them. The Hon'ble
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Chairperson vide letter dated 25.02.05 communicated to all the Chief Justices of the High
Court to take necessary steps ensuring that such a practice is suspended immediately. This
request was responded to in a most positive manner by all including the High Court of
Karnataka. There are serious barriers to access justice by the disabled. The Government
needsto proactively remove these obstaclesto guarantee equal protection of law to persons
with disabilities.

5.33 The Commission is currently involved in a number of activities that would enable it to
understand the intersection of disability with gender, caste and poverty. Thereisan acute need to
mainstream disability in all effortsaimed at these vulnerable groups.

5.34 Atthetimeof writing of thereport, the Commission hasa so finalized the recommendations
of the National Conference on Disability and Human Rights held on 23.06.05, which was the
culmination of the NHRC-CHRC project. The recommendations, which are detailed below
have been referred to the various authorities for action:-

Government of India/State Governments:

. TheGovernment may consider ingtituting aNational Task Force on accessibleinfrastructure
by personswith disabilitiesensuring al public places, transport systems, mediaand public

@ information are redefined and delivered on disability inclusive norms.

[Union Ministry of Social Justice & Empower ment]

. To keep disability under the spotlight, the GOI may consider instituting an independent
Department of Disability and Development (DDD) on the lines of Department of WWomen
and Child with the Union Minister having an independent charge.

[Union Ministry of Social Justice & Empower ment]

. The Centra Coordination Committee and the State Coordination Committees under
the Disability Act, 1995 in pursuance of their mandatory obligations should elaborate a
National/State Disability Policy and Action Planto enable personswith disabilitieseffectively
enjoy al rights and benefits guaranteed under the law and at the sametimeit should enable
the Government at al levelsto performitsmandatory functionsand effectively utilize budget
allocated for the disability sector.

[Union Ministry of Social Justice & Empower ment/ All States/UT ]

. Developmental ministries and departments in GOI, State Governments and UT
Administrations including training institutions should designate a nodal officer on
disability assisted by a panel of experts from the disability sector to ensure inclusion
of adisability perspectivein al aspects of their functioning such as planning, executive
and monitoring keeping in view the human rights perspective.

National Human Rights Commission Annual Report - 2004-2005 91

T AR-Chapter-1-19-10-6-06.p65 111 % 7/17/06, 6:29 PM T



iIN_____UEEEN . [T [T

[Union Minigtriesof Social Justice & Empower ment, Human Resour ce Development,
Health & Family Welfare, Rural Development, Urban Affairs, Deptt. of Personnd &
Training, Tribal Affairs, Women and Child Development / All StatesUT 5]

. TheGovernment of Indiaand their counter partsin the States should introduce adisability
component in al their training initiatives aimed at public administrators and all the field
functionaries.

[Union Ministry of Personnel & Training, All StatesUTSs]

Bar Council, Law Schools / Universities:

Bar Council, the Law Schools and the leading Universities should urgently coordinate
action towardsincorporating disability perspectiveinall theforma and non-formal courses
inlaw and human rights. Simultaneously, an optional paper in Disability, Human Rights
and Law should be introduced at the graduate level.
[Bar Council of India, UGC, VC of Universities|

Educational / Training Institutes:

. UGC, RCI, NCTE and NCERT should actively assist theinstitutionsunder their jurisdiction
@ to reform the course curriculum in thefields of law, management, social work, education, @
architecture, medicine, nursing, engineering, statistics, history, sociology, devel opmental
economics etc. with aview to incorporating a disability component keeping in view the
human rights perspective.
[UGC, RCI, NCTE and NCERT]
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Food Security

6.1 Death by starvation constitutes the gravest violation of the Human Rights of
an individual. That is the reason why the Commission has aways taken serious
note of starvation deaths occurring anywhere in the country. The problem of
@ starvation deaths arising out of drought conditions in Koraput, Bolangir and
Kaahandi districts of the State of Orissa have attracted specia attention of the
Commissionsince 1997. The Commission has al so been concerned with thegeneral
conditions of hunger, destitution and poverty that are responsible for suicides,
particularly, by thefarmersand other formsof physical and psychological degradation
that arises on account of lack of freedom from hunger and denia of right to food.

6.2 The Commission believes that persons living in conditions of poverty and
destitution have often been found to be suffering from prolonged hunger and
malnutrition. Even when their deaths cannot, in strictly clinical termsbe related to
starvation, the tragic reality reminds that they often die of prolonged malnutrition
and continuum of distress which has, inter-alia, rendered them unable to
withstand common diseases such as maaria and diarrhoea. Thus, destitution and
continuum of distress should be viewed asthe necessary conditionfor the prevalence
of arvation.

Starvation Death Petition

6.3 TheCommissioninitssecond order on Starvation Death Petition (Case No. 37/
3/97-LD) dated 17.01.03 had underscored the basic commitment of the State and the
Civil Society to eradicate poverty and hunger that constitutes an affront to the dignity
and worth of human person and that iswhy the Heads of the State had in the United
Nations Millennium Development Goal's (MDGs) pledged to ha vethe proportion of
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World's poor and people who suffer from hunger, by the year 2015. The Commission reiterated that
“India has a special responsbility in thisregard. The prevalence of extreme poverty and hunger is
unconscionablein thisday and age, for not only doesit militate against respect for humanrights, but
it also undermines the prospects of peace and harmony within a Sate. For all these reasons the
Commissionwill continueto bedeeply involved with theissuesraised in these hearingsin the period
ahead”

6.4 The Commission conducted eleven hearings, on the Starvation Death Petition, between
September 1997 to January 1998, twelve hearings between April 1998 to October 2002, one
hearing in 2003 and in April 2004 the Commission directed the State of Orissato file up-to-date
status report till 31.3.04 both with regard to short-term and long-term measures and stepsin the
pipe-linefor meeting the situation. Thetwo dozen hearingswere based onthefield enquiriesmade
by theinvestigations of the Commission, interactionswith concerned State officialsand expertson
the subject. In their first Order (of 1998) and second Order (of 2003) the Commission had
recommended several short term and long term measures for coping with the harsh redlity of
garvation deeths. Particularly notable are short-term measures|like Emergency Feeding Programmes,
Old age pensions, and long term measures such as Employment Generation, Land Reform and a
need for paradigm shift in Public Policiesand Relief Codesrelating to public relief.

6.5 Inview of thesignificance of freedom from hunger, the Commissionfelt the need to formulate
aprogram of action for making the* Right to Food’ areality in the country. With thisend in view,
a preliminary meeting was organized in January 2004, with leading experts on the subject, to
discuss issues relating to the ‘ Right to Food'. The Commission approved the constitution of a
Core Group on the *Right to Food' under the chairmanship of the Hon'ble Chairperson. The
issuesthat emerged from the meeting of expertsinclude:

1. The Government should frame along-term policy in order to ensure that every citizenin
the country has access to adequate food.

2. Accountability whileimplementing government programmes must be made central toissues
connected with starvation.

3. The systems of delivery need to be firmed up by bringing Panchayats within the ambit of
thedelivery system.

4. Purchasing power of the rural people could be increased by rationalizing mployment
generation programs, increase in minimum wages and taking up food-for-work programs.

5. Both the political leadership and the bureaucracy be held responsible for deaths
due to starvation. The Rural Development Department and the Departments of Food and
Agriculture of all States be made accountable.
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6. The State Governments be asked to initiate timely advance action in the areas where food
scarcity occurs as ayearly phenomenon.

7. Themonitoring system needsto beinstituted. All the monitoring agencies could coordinate
with the NHRC.

8. NHRC could consider intervention in the implementation of the mid-day meal scheme.

9. Relief bonds could be issued by the Government, which may be purchased by the State
Governments and lead banks so as to ensure availability of adequate funds for
implementation of the programs.

6.6 TheCommissionreceived, asafollow up measure, the compliance report submitted by the
Government of Orissa and the Commission directed the Government to submit status report
with regard to the short-term and long-term measures. As a sequel to the Commission’s
recommendations the State of Orissa constituted a Committee to suggest amendments to the
Orissa Relief Code in March, 2005.

Responding to Suicides by Farmers in Karnataka and Andhra Pradesh
6.7 The Commissionwasapprised of the problem of suicidesby farmersthrough joint petitions
@ from concerned individualsand acomplaint by the South India Cell for Human Rights Education
and Monitoring that drew attention to the crop failures, mounting debts and droughtsin the State
of Karnataka (Case No. 180/10/2003-2004). The Commission directed its Special Rapporteur
to conduct “an on-the-spot enquiry” and for hiscomments and al so directed the Chief Secretary,
Karnataka and the Secretaries of the Union Ministries of Agriculture and Rural Development
for comments and appropriate action.

6.8 The Commission conducted several hearings pertaining to the aforesaid petition and
motivated the parties to resort to action with aview to minimizing the possibilities of extreme
action by distressed farmers. The Commission considered the report of the Special Rapporteur
Shri K.R. Venugopal who isappreciative of the Karnataka State Government’ sinitiative relating
to opening of pre-school education centres, seeking expansion of the ICDS Scheme, rel ease of
additional food grains under the Annapurna Scheme, issue of food-grains to the Anthyodaya
AnnaYojana Beneficiaries and formulate a draft Employment Guarantee Scheme etc.

6.9 The Commission finally disposed the case on the recommendations of Specia Rapporteur
and also recommended that the material generated in the case be used as background material for

work inrelation to * Right to Food' for which Core-Group has aready been constituted in 2004.

6.10 The issue of suicides by farmers of Andhra Pradesh was picked up suo-motu by the
Commission on the basisof anewsitemsappearing in“TheHindu” in February 2004 reporting
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theincidentsfrom the State of AndhraPradesh. The newsreportsrevea ed that since 1998 over
1000 farmers have resorted to suicides due to crop failure and debt burden. The issue of mass
suicides in Andhra Pradesh was also raised in a petition by the then Leader of the Opposition.
The Commission directed the Special Rapporteur to conduct investigationsregarding theincidents
of suicide which were confirmed by the Rapporteur. The Commission took cognizance and the
casewasregistered as Case No. 193/1/2004-2005 and linked with earlier Case No. 985/1/2003-
2004 and the Report of the Special Rapporteur was forwarded to the Chief Secretary of Andhra
Pradesh for hisresponse. Whilethe two caseswere receiving the attention of the Commission, a
newspaper report relating to starvation death of an eight year old in Medak District appearedin
aloca daily. The Commission took suo-motu cognizance and directed issue of notice to the
Chief Secretary, Andhra Pradesh Government for his response.

6.11 TheCommission hasreceived Action Taken Report from the various concerned authorities
in respect of all the cases of suicide or starvation death taken-up for action. In respect of Smt.
Dharawath Kamili of Lilathanda s death (Case No. 985/1/2003-2004), the authorities expressed
doubts about her death dueto starvation. However, after her death her family wasissued aration
card and 10 kgs of rice per month and 50 kgs of rice was issued to the family immediately. In
addition to this, the family was granted a sum of Rs. 5,000/- under the National Family Benefit
Scheme and action was initiated to admit the daughter of the deceased to the Social Welfare
Hostel. In respect of the starvation death of Shri Mamidi Ambadas of Jogaiahpalli in Thimmapur
@ Mandai, Karimnagar District (Case No. 193/1/2004-2005), the District Magistrate of Karimnagar
Digtrict reported the State Government taking the following relief measures :-

1. Allotment of house site and sanction of ahouse under |AY Schemewith estimated cost of
Rs. 25,000/- to Smt. Mamidi, w/o the victim.

2. Grant of Rs. 25,000/- to Smt. Mamidi for purchase of two milk animalsfor livelihood.
3. Investment of Rs. 25,000/- in favour of two minor children in post office under NSS.

4. Admission of elder girl inthe Social Welfare Hostel so that her future education and food
needs are taken care of .

In respect of starvation death of an eight year old in Medak District (Case No. 302/1/2004-
2005), the Commission was informed by the Commissioner for Disaster Management
and Ex-officio Secretary to Government about the following relief provided to the mother
of thevictim:-

(@ Anamount of Rs. 5000/- was sanctioned under the National Family Benefit Fund

(b) Widow Pension has been sanctioned at therate of Rs. 50/- per month. Furthermore,
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the family is provided a white ration card to be entitled to receive subsidized rice
under the Public Distribution System.

6.12 The Commission got the matter examined through its Special Rapporteur who submitted
adetailed report containing various recommendations. The gist of the suggestions made by the

Special Rapporteur are as under:-

(& Necessary measureslikegeneration of employment through public works, socia security
measures, old-age pension, etc. have to be taken by the State Government.

(b) Cancellation of debt in all cases of suicide deathsincurred with public institutions
and banks.

() Ex-gratiarelief of minimum of Rs. 2 lakhsto the families of each suicidevictim. In
addition, afurther amount not exceeding Rs.1 lakh for each family to settlethe debts.

(d) Review of policy inregard to regulation of the private trade in seeds and pesticides
and fertilizer pricing aswell asthe Credit Policy.

6.13 In their comments on the recommendations, the State Government of Andhra Pradesh
submitted that a Cabinet Sub-Committee had consi dered the recommendations of the Commission @
and decided to take certain “short term” and “long term” measures to deal with the situation,

which are as under :-

Short Term Measures
1. Constitution of Agricultural Technology Mission.

2. Constitution of Cabinet sub-committee to examinethe existing situation and submit their
recommendations.

3. Supply of seeds, fertilizersand pesticides at subsidized cost.
4. Freepower toal agricultural connectionswaiving of power duesworth Rs.1200 crores.

5. Ex-gratiapayment of Rs.11akhtothefamily of deceased farmersand afurther Rs.50,000/
- towards liquidation of farm debt.

6. Another Rs.50,000/- from PM’s Relief Fund as ex-gratia to the family of each victim.

7. Admission of children in Social Welfare Schools and Hostels.

National Human Rights Commission Annual Report - 2004-2005 97

T AR-Chapter-1-19-10-6-06.p65 117 % 7/17/06, 6:29 PM T



iIN_____UEEEN . [T [T

98

T AR-Chapter-1-19-10-6-06.p65

10.

11.

12.

13.

14.

15.

16.

Allotment of houses under IAY scheme.

Economic support under Government Schemes.

Pensions etc.

Provision of self-employment to at |east one member of each family.

Bill on Moratorium for six months on private money lenders.

Two years of moratorium on institutional credit recovery.

Sanction of additional food grainsfor generation of employment in rural aress.
Commission of Judicial Enquiry by aretired Judge.

Proposal for a separate bill called *Moneylenders Bill’ for the protection of interest of
farmersincluding fixing the upper limit of interest rate.

Long Term Measures

1

6.14

Initiation of cloud seeding. @
Planning for plantation of Jatropha and Pongamiafor production of bio-diesel.
Establishment of help linesfor distressed farmers.

Establishment of Statelevel and District level cellsto monitor the casesof farmer’ ssuicides
and extension of relief of time.

While submitting that the number of suicides of farmers have come down drastically, the

State Government has al so intimated the Commission about various measurestaken by it for the
welfare of the farmersincluding setting up of Farmers Welfare Commission to go deep into the
causes of suicides by farmers and to suggest remedial measures.

6.15

The Commission seeks compliance report from states regarding measures taken and

continues to emphasi ze compliance of its recommendations.
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Right to Health

7.1 The Commission has identified the issue of ‘Right to Health’ as one of its
maj or concerns.

7.2 TheWorld Hedlth Organisation (WHO) endorses* health asa state of physical,
@ mental and social well being” TheRight to Hedlth hasbeenenshrinedinthe Universd
Declaration of Human Rightsunder Article25 stating, *“ Everyonehasaright tostandard
of living, adequate for the health and well being of himsalf and of hisfamily including
food, clothing, housing and medical careand right to security inthe event of sickness
anddisability” . Moreover, thelnternationa Covenant on Economic, Socid and Culturd
Rights (ICESCR) too under Article 12 recognizes “ The right of everyone to the
enjoyment of highest attai nable standard of physical and mental health” .

7.3 Further, for taking appropriate care of ‘ Right to Health' itisessentially relevant
toview it fromthe point of view of Economic, Socia and Cultural Rights (ESCR).
Inthisvein, the Commission hastaken cognizance of Right to Health primarily
duetothefact that it needsto berelooked into asthere are several shortcomingsin
the present health care system.

A] Emergency Medical Services [EMS]

7.4 The Commission is deeply concerned about the prevailing unsatisfactory
system of emergency medical care in the country, which results in loss of many
lives. Tolook into thisissue, the Commission constituted an Expert Group headed
by Dr. PK.Dave, former Director, All Indialnstitute of Medical SciencesinApril
2003 with the following terms of reference:
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. To study the existing Emergency Medical Care System (EMS).

. To study the existing system of emergency medical care (Central Accident & Trauma
Services [CATS]) set up by the Ministry of Health & Family Welfare in the National
Capita Territory of Delhi.

. To suggest appropriate models of emergency medical care which should be devel oped
by different States/Union Territoriesand also their essential components.

7.5 Inthewake of Upahar tragedy, the Commission felt that the constitution of such a group
would lead to concrete recommendationsto address thisissue which could then be sent to policy
makers in the Government.

7.6 The Group of Experts deliberated on various facets of emergency medical care and
submitted areport on 7-04-2004. It reviewed the existing scenario and Centralized Accident
and Trauma Services (CATS). In its report, the Group stated that nearly 4,00,000 persons
loose their lives every year due to injuries caused by accidents, nearly 75,00,000 persons
are hospitalized and 3,50,00,000 persons with minor injuries receive emergency care at
various places in India. The present EMS in the country is functioning sub-optimally and
requires up-gradation. The report revealed various lacunae existing in the present
EMS and made a number of recommendations for implementation on short and
long term basis. These include enunciation of a National Accident Policy, establishment
of Centralized Accident and Trauma Services in all districts of all States/Union
Territoriesetc.

7.7 Whilepointing out anumber of deficienciesintheexisting Emergency Medica Care System
(EMS) of the country, it has suggested anumber of short-term aswell aslong-term measuresto
address the lacunae.

7.8 Short-term measures to be undertaken within one year:

. Need to enunciate a National Accident Policy.

. Egablishacentral coordinating, facilitating, monitoring and controlling committeefor EMS
under the aegis of Ministry of Health and Family Welfare.

. Designate 3-4 districtsfor attachment to Medical colleges, whichwill act asreferra centres
in each state and Union Territories.

. Needfor establishment of Centralized Accident and Trauma Servicesin al districtsof all
the States and Union Territoriesin the country.
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. Develop acomputerized information baseat all levelsof health careto helpin perspective
policy planning and networking.

. Government could set-up aNational Trauma Registry for data collection and analysis.
. Information disseminationto all of theexisting facilitiesfor EM S health care utilization.
. States develop proposalsfor up-gradation of EMS.
. Training in EM S be organized in the Medical Colleges and other regional areas.

7.9 Long-term measures that need to be taken up within 5 years:
. Implementation of the proposed recommendations of the National Accident Policy.

. Setting-up a well-equipped trauma centre with trained staff at the regional and
nationa level.

. All Digtrict Hospital s should have specialized multidisciplinary traumacarefacilities.
@ . Establishment of Emergency Medicine asa speciality. @

. Dedicated communication—toll free number to respond in case of emergency, which
should be common for the entire nation.

. A communication call centreaswell as an ambulance equipped and staffed to be stationed
every 30 kmson the Golden Quadrangular Road Project. Emergency care centresmanned
by paramedica staff should be established every 50 kms. All the National Highways
should also have the samefacilities.

7.10 These recommendations were sent to Health Secretary, Director General of Health
Services, Government of India and Chief Secretaries of all States/Union Territories on 12-
05-2004 (Annexure-7) for taking necessary action thereon. The responses from the States/
Union Territories of Kerala, Rajasthan, Mizoram, Haryana, Punjab, Pondicherry, Gujarat,
Tripura, Uttaranchal, Daman & Diu and Dadra & Nagar Haveli, Maharashtra, Karnataka,
Madhya Pradesh, Goa, Sikkim, Himachal Pradesh, Arunachal Pradesh and Delhi have
been received.

7.11 All these State Governments have accepted the recommendations of the Expert Group

to have a comprehensive medical care system. Some State Governments have established
and many State Governments are in process of establishing the Trauma Care Unitsin their
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respective State’'s hospitals. The State Governments have al so initiated steps to enhance the
skill of medical and para-medical personnel in Emergency Medical Care. Some State
Governments have also established a computerized information system. Besides which,
the Government of India, during the Ninth Five Year Plan, had initiated a pilot
project for strengthening of emergency facilitiesin 18 hospitals/medical institutionsin 13
States/Union Territories.

7.12 A proposal on National Highway Trauma Care Project is submitted to 12" Finance
Commission. The project aims to up-grade and strengthening of existing hospitals alongwith
Golden Quadrilateral and North-South-East-West corridor.

B] Public Hearings on Right to Health Care

7.13 In the month of November 2003, the Commission approved a proposal received
from the Jan Swasthya Abhiyan (Peoples Health Movement-a network of 1000 NGOs
working in the health sector) to hold public hearings on Right to Health Care in five
regions of the country followed by one at the National level in New Delhi. Subsequently,
the Western Region hearing was held at Bhopal on 29-07-2004, followed by the Southern
Region at Chennai on 29-08-2004 and the Northern Region in Lucknow on 26-09-2004,
Eastern Region in Ranchi on 11-10-2004 and the North Eastern Region public hearing
was held in Guwahati on 28-11-2004. During the day-long public hearings, selected cases
or instances, wherein individuals or groups who have suffered denial of right to health
care and have not received mandated health care from a public and private health facilities
were presented. In these public hearings, the Commission brought victims, NGOs and
concerned authorities on the same platform, which helped in the resolution of individual
problems, identification of systemic problems and forging of partnerships. Over 1000
victimsfrom marginalized sections presented their testimonies. Their complaints are being
redressed by the Commission and the concerned authorities. Systemic improvement in
health care have been suggested to all concerned authorities. The active participation
of NGOs and State Governments have contributed considerably to the success of
this programme.

7.14 The National Public Hearing was held in New Delhi on 16" — 17" December, 2004, in
whichthe civil society representatives presented structural deficienciesnoted in variousregional
public hearings, followed by delineation of state-wise systemic and policy issues related to
denial of health care. Specia presentations were made on issues such as women’s right to
healthcare, children’sright to healthcare, mental health rights, right to essential drugs, health
rights in the context of the private medical sector, health rights in situations of conflict and
displacement, health rightsin the context of the HIV/AIDS, and occupational and environmental
human rights. In addition, the National Action Plan to operationalize the ‘Right to Health
Care’ was proposed.
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7.15 The Objectives of the National Action Plan are asfollows:

. Explicit recognition of the Right to Health Car e, to be enjoyed by all citizensof India,
by various concerned parties: Union and State Governments, NHRC, SHRCs and civil
society and other health sector civil society platforms.

. Dédineation of essential health services and supplies whose delivery would be assured
asaright at various levels of the Public Health System.

. Ddineation of citizen’shealth rightsrelated tothe Private medical sector including a
Charter of Patients Rights.

. Legal enshrinement of the Right to Health Car e by enacting a Public Health Services
Act, Public Health ServicesRulesand aClinical Establishment Regulation Act to regulate
the Private Medical Sector.

. Operationalization of the Right to Health Car e by formulation of abroad timetable of
activities by Union and State Governments, consisting of the essential steps required to
ensureavailability and accessibility of quality health servicesto al citizens, which would
be necessary to operationalize the Right to Health care. This may include a basic set of

@ Health Sector reform measures essential for universal and equitable accessto quality health @

care, and guidelinesregarding the budgetary provisionsto be made availablefor effective

operationalization.

. Initiation of mechanisms for joint monitoring at District, State and Nationa levels
involving health departments and civil society representatives, with specified regul arity of
monitoring meetings and powers to monitoring committees. In parallel with this, an
institutionalised space needsto be created for regular civil society inputstowardsamore
consultative planning process. These should be combined with vigilance mechanismsto
take prompt action regarding illegal charging of patients, unauthorized private practice,
corruption relating to drugs and supplies etc.

. Functional redressal mechanisms to be put in place at District, State and National
levelsto address all complaints of denial of health care.

7.16 Detailed recommendations on ‘Right to Health Care’ were made in the National
Action Plan to the Ministry of Health & Family Welfare, Government of India, State
Governments and Union Territories, NHRC, State Human Rights Commissions and
NGOs and health service networks. The recommendations of Regional Public
Hearing and National Action Plan was communicated to all States/Union Territories
on 11-03-2005 (Annexure-8). The responses from the States/Union Territories of
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Chhatisgarh, Gujarat, Haryana, Karnataka, Maharshtra, Orissa, Rajasthan and Tripura
have been received.

7.17 The Commission proposesto closely monitor the situation.
C] Plan of Action to Tackle Fluorosis

7.18 The Commission is deeply concerned about the health dimensions of fluorosis, which
affects nearly 66 million personsin 196 districtsin 19 States of the country. The Commission
had therefore sought information related to fluorosisfrom 19 endemic States. Thereisaneed
for a concrete Policy to deal with it in all its dimensions — prevention/detection/diagnosis/
treatment.

7.19 Prof. A.K.Susheela, Executive Director, Fluorosis Research and Rural Devel opment
Foundation, Delhi, informed the Commission that it was basically ahealth problem, which
is not diagnosed correctly. She added that none of the State Governments instituted
facilities for its prevention, detection and treatment and fresh medical graduates were
ignorant of this disease. She observed that as aresult of inaccurate diagnosis, fluorosisis
being treated wrongly. Its early detection is the key solution to the problem.
She emphasized the need for educating the doctors and making diagnostic facilities

© availableinall districts. o

7.20 A mesting to discuss the human rights issues relating to fluorosis was convened by the
Commission. The Secretary, Health, Government of India; Director General Health Services,
Director, National Institute of Communicabl e Diseases, Deputy Director General, Indian Council
of Medical Research; and Prof. (Dr.) A.K.Susheela from the Fluorosis Research and Rural
Development Foundation, Delhi participated in this meeting. After a detailed discussion,
Department of Health, Ministry of Health and Family Welfare, agreed to take action on the
following:

. Mount aNational Programme covering endemic states affected by fluorosis.

Prepare aPlan of Action in consultation with the Director General Health Services, ICMR
and Dr. Susheelawithin amonth.

Take up the issue of fluorosis in its various manifestations and dimensions in the next
meeting of the Central Council of Health and Family Welfare scheduled in
December 2004, which will be attended by all Health Ministers and Health Secretaries
of all States.

. Department of Health to giveadirectiveto the Medical Council of India(MCI) toinclude
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fluorosis in the training of medical interns, which will enable MCI in turn to send a
circular toal medical colleges.

. Creation of awareness about treatment among the general public
. ICMR and NICD to develop a standardized treatment

7.21 The Commission proposes to monitor the situation closely in the coming year.
D] Human Rights and HIV/AIDS

7.22 Deeply concerned about violations of human rights of those affected/infected by HIV/
AIDS, the Commission made detailed recommendations to all concerned authorities based
on the National Conference organized by itin New Delhi on 24" — 25" November 2000, in
collaboration with the National AIDS Control Organization, Lawyers Collective, UNICEF
and UNAIDS. Therecommendations cover areas such as: consent and testing, confidentiality,
discrimination in health care, discrimination in employment, women in vulnerable
environments, children and young people, people living with or affected by HIV/AIDS and
marginalized populations.

7.23 Acting onapressreport regarding significant increasein the prevalence of HIV positivity
among pregnant women attending antenatal clinicsin AndhraPradesh, the Commission made
recommendations to all authorities on the prevention of mother-to-child transmission of
HIV/AIDS. The Commission is also taking steps to spread awareness about Human Rights
and HIV/AIDS. It has published an info kit on HIV/AIDS and Human Rights for wide
dissemination amongst the general public. The Commission has also taken up the issue of
production of six video spotswith NACO and Prasar Bharti Corportation and offered technical
assistancein thisregard.

7.24 Deeply concerned by the plight of children affected by HIV/AIDS, the Chairperson of
the Commission addressed |etters to the Union Minister for Human Resource Development,
Health Minister and Chief Ministersof all States/Union Territories on 6-09-2004 (Annexur e-9)
urging them to take steps to prevent discrimination of such children in access to education and
healthcare. In particul ar, the Commission asked them to

. Enact and enforce legidation to prevent children living with HIV/AIDS from being
discriminated againgt, including being barred from school.

. Address school fees and related costs that keep children, especidly girls, from going to
school.
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. Provide care and protection to children whose parents are unable to care for them dueto
HIV/AIDS.

. Provide all children, both in and out of school, with comprehensive, accurate and
age - appropriate information about HIV/AIDS.

7.25 The'Action Taken Report’ has been received from the States/Union Territories of Punjab,
Manipur, Maharashtra, Himachal Pradesh, Jammu & Kashmir and Tamil Nadu wheresas other
States/Union Territoriesviz, Assam, Nagaland,. Delhi, Bihar, Uttaranchal, Madhya Pradesh and
Haryana have only acknowledged the receipt of the letter at the level of Chief Minister stating
that the necessary instruction has been issued in the matter. Maharashtra Government has a
policy of Child Welfare, 2004 under which a child with HIV/AIDS cannot be denied entrance
in the school. Sensitization programmes are being carried out in many states. Anti Retroviral
therapy has been provided to AIDS patients.

E] Female Foeticide

Female Foeticide and Infanticide

7.26 Theissue of femalefoeticide and infanticide wasexamined in detail inthe Commission’s
annual reports for the year 1995-1996, 1999-2000 and 2000-2001. In these reports, it
confirmed the persistence of patterns of discrimination against the girl child, both before
and after birth, despite the vision of the Constitution, which under Article 14, expressly
proclaims equality before the law and, under Article 15, unequivocally prohibits
discrimination on grounds of religion, race, caste, sex or place of birth. Analysing the * Human
Rights Dimensions' of Census 2001 in the annual report covering 2000-2001, it also called
for a concerted effort to end the misuse of sex-determination tests which had encouraged
the evil practice of femalefoeticide, for it not only violated theright to life but happened to
be one of the worst possible forms of discrimination based on sex. Prior to this, commenting
on the proceedings and recommendations made by the Committees pertaining to the
Convention on the Elimination of All Forms of Discrimination against Women (CEDAW)
and the Convention on the Rights of the Child (CRC) before which India had presented its
country reports, the Commission in the annual report covering 1999-2000 had simultaneously
made its own recommendations concerning the steps that Government of India should take
to end gender discrimination.

7.27 Oneof therecommendationswasthat ‘ avigorous and comprehensive national campaign
be undertaken against female foeticide and female infanticide, as these are matters,
which need urgent and utmost concern of the Government of India and the State
Governments'.

7.28 Recognizing the crucia linkages between population policy, development and human
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rights, theissue of female foeticide and infanticide wasindirectly touched upon again when
the Commission organized a Colloquium on this subject in January 2003 and in the
Declaration adopted therein emphasized the fact that ‘in a situation where the status of
women is low and son preference is prevalent, coercive measures further undermine the
status of women and result in harmful practices such as female foeticide and infanticide’
Thereafter, theformer Chairperson wroteto the Union Minister of Health and Family Welfare
as well asto the Chief Ministers/Administrators of all States/Union Territories to comply
with the recommendations and the Declaration that was adopted in the Colloquium. In the
said letter written in the month of January 2003, the former Chairperson firmly requested all
concerned to take effective measures to prevent femal e foeticide and infanticide.

7.29 During 2004-2005, the year under report, the issue of female foeticide and infanticide
was again taken up during the course of the Regional and National Public Hearings on Right to
Health Care was organized by the Commission in collaboration with Jan Swasthya Abhiyan at
Bhopal, Chennai, Lucknow, Ranchi, Gwalior and New Delhi.

7.30 The Commission noteswith concern that despiteits recommendations made fromtimeto
time, the practice of female foeticide and infanticide continues unabatedly. This undoubtedly
has resulted in sharp decline — nation wide — in the sex ratio of the child population in the age
group 0-6 years. That ratio fell from 945in 1991 to 927 in 2001. It wasparticularly disturbing to
@ note that the sharpest decline was in the comparatively affluent States of Himachal Pradesh, @
Punjab, Haryana, Gujarat, Uttaranchal, Maharashtra and the Union Territories of Delhi
and Chandigarh. The Commission once again reiterates that vigorous and comprehensive
measures be taken by all States and Union Territories to put an end to the problem of female
foeticideand infanticide.

FI Quality Assurance in Mental Health (NIMHANS Report)

7.31 With aview to preparing a plan of action for improving conditionsin mental hospitals
in the country and enhancing awareness of the rights of those with mental disabilities, the
Commission entrusted a research project on “Quality assurance in Mental Health” to the
National Institute of Mental Health & Neuro Sciences (NIMHANYS) at Bangalore. Dr. S.M.
Channabasavanna, Professor Emeritus compl eted the project under the overall supervision of
JusticeV.S. Maimath, former Member of NHRC and handed over thereport to the Commission
in June, 1999.

7.32 On the direction of the Commission, copies of the report were sent to all the mental
hospitals in the country and also to the State Health Secretaries for necessary following up
action. The States’M ental Hospital swere requested on 20-06-2001 to intimate the action taken
inthisregard. Theresponsereceived from the Mental Hospitals as al so from the States/Union
Territories was very poor and hence, it was decided that the NIMHANS be requested to

National Human Rights Commission Annual Report - 2004-2005 107

T AR-Chapter-1-19-10-6-06.p65 127 % 7/17/06, 6:29 PM T



iIN_____UEEEN . [T [T

108

T AR-Chapter-1-19-10-6-06.p65

indicateif they have any information regarding the implementation of recommendations made
by the NIMHANS study team and give suggestions regarding ensuring proper compliance by
the States.

7.33 Inreply NIMHANS apprised that it has not yet officially received any implementation
reportsfrom any Centre. NIMHANS s of the view that the State Human Rights Commissions
and the State Mental Health authorities could be involved for overseeing the implementation
of the recommendations. Some strategies have also been suggested for consideration
of the Commission.

7.34 The Commission was about to launch its own monitoring programme through SHRCs
and Special Rapporteurs regarding the action taken by the State Governments on the
recommendations of the Commission on “Quality Assurance in Mental Health”. It was, then,
found that Ministry of Health & Family Welfare has aready constituted three appraisal teams
under their Scheme of upgradation/modernization of Mental Health Institutes in the country.
Thedetails of the scheme was sought from the Ministry of Health & FW videthe Commission’s
letter dated 13-10-2004 whichis still awaited.

G] Mental Hospitals in Agra, Gwalior and Ranchi

7.35 The Commission continued to oversee the functioning of the Ranchi Institute of Neuro-
Psychiatry and Allied Sciences (RINPAS), Ranchi, the Institute of Mental Health and
Hospital (IMHH), Agra and Gwalior Mansik Arogyashala, (GMA), Gwalior, under the
Supreme Court order dated 11-11-1997, reference to which has been made in the previous
reports. The Commission has been monitoring the performance of these institutions in
regard to clearly specified tasks given by the Supreme Court while granting autonomy to
theseinstitutions:

7.36 Chairperson, Dr. Justice A.S. Anand accompanied by the Special Rapporteur visited
the RINPAS on 19-03-2005. He carried out areview of the working of the Institution for the
year 2004-05. The Special Rapporteur visited IMHH, Agra and GMA, Gwalior on 7-8
March, 2005.

7.37 RINPAS is making steady strides towards realization of the objectives set by the
Supreme Court by improving the diagnostic and therapeutic facilities, devel oping the social
and occupational rehabilitation facilities and expanding the community services and research
activities. Although half-way homes have started functioning, both in male and femal e sections
within the campus, this ad-hoc and temporary arrangement needs to be strengthened by
establishing a proper half-way home alittle away from the hospital and run by an NGO. A
credible NGO — Sanjeevni Gram Trust has been identified for setting up a Half-way Home
for 25 family patients and a proposal formulated under a scheme of the Union Ministry of
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Social Justice and Empowerment isunder consideration in the Ministry. The staffing pattern
has been strengthened and rationalized to makethis I nstitution realiseits potential of becoming
a centre of excellence in the field of training and research in Mental Health. RINPAS is
running regular M.Phil and Ph.D coursesin clinical psychology and psychiatric social work
with affiliation to Ranchi University. While appreciating the lab. and library facilities, the
Chairperson pointed out the need for development of computer facilities with access to
Internet. RINPAS has also been selected as a Nodal point for District Mental Health at
Dhumka (Jharkhand). The Chairperson advised the Management Committee to make use
of itsautonomous character and speed up the development facilitiesfor training of medical
and para-medical personnel.

7.38 The Institute of Mental Health (IMHH), Agra has shown significant progress in the
period of report in improving therapeutic facilities, patients' care and recreation facilities.
The staffing pattern has been improved with creation of additional postsin all disciplines. A
number of long stay patients have been restored to their families through special efforts of
the staff and volunteers of Action Aid India. However, inadequacy of occupation therapy
facilities remains a pronounced weakness of this Institute. The reach of community health
programme needs more attention. Pace of development of training facilitiesisalso found to
be slow.

@ 7.39 The Commission has aso been greatly concerned about a news report of an incident in @
the Mental Hospital, Agra. According to thereport, apsychiatrist, on the payment of bribesfrom
husbands, fabricated nearly ten fal se certificates of mental illnessof their wivesfor the purposes
of securing divorce. Newspaper reports had brought forth the issue of languishing of healthy
personsin mental ingtitutes, due to the wrong practices of some psychiatrists. The Commission
hasissued noticesto the Home Secretary, Uttar Pradesh, and the Director of the Mental Hospital,
Agra. The Commissionisregularly monitoring the rehabilitation of mentally cured patientsand
such instances reveal the insensitivity of persons vested with the responsibility of care of the
patients under their charge.

7.40 The progress of GMA, Gwalior in achieving the objectives set by the Supreme Court is
far from satisfactory There hasbeen no significant improvement in the diagnostic and therapeutic
facilities. Treatment remains mainly medical confined to drugs and modified ECT with hardly
any psycho-social input or use of behavioral techniques. While occupational therapy facilities
on amoderate scale have been devel oped for femal e patients, male patients remain deprived of
thisessential facility. No progress has been madein devel oping facilitiesfor training of medical
and para-medical personnel. The Institute remained without aregular director and a number of
key postsin staffing pattern created under the directions, of the Supreme Court remained vacant.
In disregard of the Commission’sdirectionsthat the Institute should be headed by aPsychiatrist
even in alower rank until the post of the Director isfilled, the charge of Director, GMA was
entrusted to the Dean, Medical College, Gwalior as an additional responsibility.
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7.41 A proposal for the establishment of a half-way home by an NGO—AKkhil Bhartiya
Samajik Sansthan Sangh, Gwalior—an NGO of high reputation, has been pending with the
Union Ministry of Social Justice and Empowerment for more than three years. ThisNGO led
by a dynamic social worker Mrs. Meera Dawar has been running an adhoc haf-way home
adjacent to the G.M.A since May, 2001 without getting any grant from the Centre or
State Governments.

H] Visit to Mental Hospitals

GB Pant Hospital, Agartala

7.42 NHRC Team comprising of JusticeY. Bhaskar Rao, Member and the Special Rapporteur
visited the G.B. Pant Hospital Agartala on 12-06-2004 to study the Hospital infrastructure,
availablefacilities and treatment and care of patients and their living conditions. The report of
the team was considered by Full Commission in its meeting on 30-07-2004 and a copy of the
same was sent to the Chief Secretary, Government of Tripura on 11.8.04 with the following
recommendations;

1. The hospital authorities should carry out periodical death reviews as a measure of
self-check.

2. Newly developed tele-medicine facility should be extended to other Districts and
Sub Divisional HQ. Hospitals of the State in order to make it more profitable.

3. Diagnostic and therapeutic facilities need to be upgraded in the Psychiatry Unit by
providing Clinical Psychologist and Psychiatric Social Worker. The pace of execution of
the National Mental Health Programme launched in two Districts of the State should
be speeded up.

4. Immediate steps should betaken to procurei) an Incinerator for wastedisposal, ii) A fully
Automated Haemotology Analyser and iii) Mechanised Laundry.

5. The State should carry out periodic checksto ensurethat BPL patientsarefully exempted
from the fee charged for diagnostic tests. Datain support of this claim was requisitioned

for thelast three years.

6. Remedial measurestaken by the State Government to tackle the Gastroenteritis epidemic
reported from severa parts of the State during the period March to May, 2004.

7.43 TheATR received from the Government of Tripurain December 2004 indicated satisfactory
level of complianceon all pointsexcept i) strengthening of the National Mental Health Programme:
and ii) upgradation of Psychiatry Unit. These are being pursued.
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Government Mental Hospital, Indore, Amritsar and Tezpur.

7.44 The Commission has enlarged the scope of its monitoring of the Quality Assurance in
Mental Health (NIMHANS Report) on the state of Government Mental Hospitals, reference to
whichwasmadein thelast annual report. The Specia Rapporteur visited the Government Mental
Hospital, Indore on 03-08-2004, Institute of Mental Health, Amritsar on 08-02-2005 and LGB
Institute of Mental Health, Tezpur on 31 March and 1% April, 2005 for this purpose.
The Commission is pleased to note a good deal of improvement in all aspects of functioning
of theseInstitutions.

Mental Hospital, Indore

7.45 The NIMHANS report on Mental Hospital, Indore makes a very dismal reading
with a specific mention of neglect of the human rights of patients. All the wardswerethen
(1998) found as Closed Wards and admi ssions were 100% involuntary. Infrastructure was
utterly inadequate, and the standard of sanitation and hygiene was pathetic. Thetoiletsin
the female wards had no doors. L ess than 50% of the total number of patientswere provided
cots but with no mattresses and blankets. Food served at the fixed scale of Rs. 14 per day
was insufficient in quantity and poor in quality. Diagnostic and therapeutic facilitieswere
primitive. A lot of improvement has been effected as a result of the enforcement of
Commission’sdirectionsissued through its report— ‘ Quality Assurancein Mental Health
(NIMHANS REPORT)’ and the active interest taken by the Madhya Pradesh Human
@ Rights Commission. The state of buildings has improved with repairs of wards and @
construction of a new male ward. All Cell structures have been closed and closed wards
have been converted into open wards. Round the clock water supply has been ensured
and additional toilets and bathrooms have been constructed. The percentage of voluntary
admissions which was nil when the NIMHANS study was made rose to 10.8 % in 2002
and is nearly 50% now. The average duration of stay of voluntary patientsisless than 60
days. Beds with mattresses have been provided in sufficient numbers. The diet scale has
been increased from Rs. 14 to Rs. 26 per patient per day to ensure a scale of food of
required caloric value. Mortality rate which was very high until 2001 has come down
considerably. However, not much could be done about the long stay patients who are still
languishing in large numbers, most of them abandoned by their families. Escape of patients
remains amajor problem. While the hospital has5 qualified psychiatrists, it has no post of
clinical psychologist or psychiatric social worker. Although the level of compliance with
the recommendations of the NIMHANS report can be broadly considered satisfactory
with visible improvement seen in hospital management and patients-care, the Institution
still lacksin infrastructure and modern diagnostic and therapeutic facilities. Occupational
therapy is yet to be evolved in the hospital in real sense. While some efforts have been
made to identify and associate a credible NGO in the activities of the hospital, thereisa
definite need and good scope for greater involvement of NGO sector in working for the
rehabilitation of long stay patients.

National Human Rights Commission Annual Report - 2004-2005 111

T AR-Chapter-1-19-10-6-06.p65 131 % 7/17/06, 6:29 PM T



iIN_____UEEEN . [T [T

112

T AR-Chapter-1-19-10-6-06.p65

Institute of Mental Health, Amritsar

7.46 The NIMHANS report on the Government Mental Hospital, Amritsar makes adverse
comments under important headslikeinfrastructure, staffing, outpatients and inpatient services
and the procedure of admissions and discharge. The report shows that admissions were 100%
involuntary and all wards were closed wards locked al the time. Sanitation and hygiene were
lacking and the scale and quality of food served to patients were poor. The report reveal salmost
total absence of essential components of mental health care, such as Rehabilitation Services,
Community Services and Rights consciousness.

7.47 Following the recommendations of the Punjab State Human Rights Commission, which
took NIMHANS report asthe basis of their initiative, this Institution has been totally revamped
and transferred a ong with its buildings, land, assets and liabilitiesto the Punjab Health System
Corporation (PHSC) with a new name—the Institute of Mental Health, Amritsar. The PHSC
raised aloan of Rs. 40 crore and constructed anew 450 bedded hospital building after demolishing
the major portion of the old building.

7.48 Most of the recommendations made in the NIMHANS Report have been implemented.
The staffing pattern has been rationalized and strengthened. Admission and discharge procedure
hasbeen streamlined. Occupational therapy facilities have been developed. However, the extent
of psycho-social inputsto diagnosisisstill inadegquate and needsto beincreased. Thetechniques
of psycho-social and behavioral therapy are yet to beintroduced. Barring afew individuals, the
entire staff needsto be trained and sensitised in the matter of the human rights of inmates. The
absence of psychiatric social workersisadversely affecting the patients' care and rehabilitation.
Rehabilitation of long staying cured patients, possible only with theinvolvement of NGO sector,
remains totally neglected. The recommendations of the NIMHANS Committee about the
sensitization of judiciary made specifically in regard to femal e patients need to be addressed.

LGB Institute of Mental Health

7.49 The NIMHANS report has described this hospital as one that “ranks among the better
Government Hospitals in India’ and commented favourably on the hospital services, living
conditions and spirit of team work of the senior staff. The report makes a number of
recommendations to upgrade the diagnostic and therapeutic facilities, improve treatment and
care of patients, initiate rehabilitatory measures and start professional courses for medical and
para-medical personnel. Some of these recommendations have been implemented satisfactorily.
Hospital’ sinfrastructure has been improved; emergency and day-care services have been opened;
pathology lab. has been up-graded, modified ECT facility has been introduced and teaching
facilities have been devel oped. However, some major deficiencies persist. Admissions are still
totally closed type and open ward facility is at the proposal stage as part of a project report.
Occupational therapy, an essential component of Mental Health Careis yet to evolvein ared
sense. Recreation facilitiesremain inadequate as before. Very little hasbeen achieved inthefield
of training and research although infrastructural facilitiesin staff and equipment have been set
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up to agreat extent. Matters concerning criminal patients received from jails need greater care
and concern.

7.50 Special Rapporteur has brought to the Commission’s notice cases of mentally
challenged prisoners languishing in the jails/hospitals for periods ranging from 28 to 54
years even after being declared fit for discharge. The Commission’sintervention has resulted
in discharge of three of them and also their restoration to their families. The family of the
fourth has also been contacted and found willing to take her back. The case of Machang
Lalung deserves specific mention. He was admitted on 14.4.1951 at the age of 23 years as
aUTP of Guwahati Jail u/s 326 | PC. Hisfile showsthat the Board of Visitors had written to
the Magistrate, Kamrup Guwahati on 9.8.67 informing that Machang Lalung was fit to
stand trial and defend himself. On 10.8.67, the Medical Suprintendent wroteto the Secretary
to the Government of Assam saying that he wasfit for trial and should be taken back to the
jail. The Secretary wrote back on 5.9.67 asking for full particulars of hiscase. No reply was
sent and the matter wasforgotten. On 3.11.94 hewas declared fit in aletter addressed to the
CJIM, Guwahati. Nothing happened. The file then shows a letter dated 2.2.02 from the
Secretary to the Government of Assam to the Suprintendent, Jail, Guwahati asking him to
go through the jail records and produce the UTP before the M agistrate. Nothing was heard
from that end until the Special Rapporteur saw this man quietly working in the hospital
garden on 31-03-2005. Medical Suprintendent informed that he was not on any psycho
@ tropic medicines for the past several years and is free of any active signs of mental illness. @
No one had cometo see him during the last 40 years. Pursuant to anotice 198 issued to the
|.G. Prisons and the Chief Secretary, Government of Assam by the Commission on 31-5-
05, Machang Lalung was transferred from Mental Hospital to the Central Jail Guwahati on
27-6-05 and produced before the Chief Judicial Magistrate, Kamrup for trial. On 1-7-05,
CIM Kamrup released him on personal bond of Rupee one and handed him to the custody
and care of his nephew Badan Pato.

I] Core Group on Mental Health

7.51 The Management of the mental hospitals at Ranchi, Agraand Gwalior came under the
scrutiny of the Hon' ble Supreme Court through Writ Petitions (C) N0.339/96, N0.901/93,
N0.80/94 and N0.448/94 filed by Social activists. The Hon’ ble Supreme Court in its order
dated 11-11-1997 requested the National Human Rights Commission to be involved in the
supervision of thefunctioning of these three hospitals. In pursuance of the Order of theHon’ ble
Supreme Court, the Commission has been monitoring the functioning of these hospitalsthrough
its Special Rapporteur.

7.52 Asmentionedinthe preceding reports, the Commission had constituted an Expert Group

on 31-12-2001 for rehabilitation of long stay patientswho are languishing in the mental hospitals
at Agra, Gwalior and Ranchi even after having been cured of mental illness. These patients
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are either having no families or they have been abandoned by their families and have nowhere
to go. Inameeting of the Expert Group held on 12-07-2004, the Directors of the three Institutes
gave upto-date status of long stay patients with an account of rehabilitation activitiesinitiated
by them with the help of Action Aid Indiavolunteers. The pendency of two proposalsfor the
establishment of half-way homes, one at Gwalior and another at Ranchi was pointed out to
the representative of the Ministry of Social Justice and Empowerment. The meeting discussed
aproposal of Action Aid Indiato set up aNational Pension Scheme for those mental patients
who arefit to be discharged but whose families are not willing to accept them due to economic
constraints. Action Aid Indiaal so suggested foundation of a Protective Community Life Scheme
for looking after those cured patients whose families are either not traceable or cannot be
trusted for taking their proper care. The meeting decided that the Ministry of Health and
Family Welfare should first ascertain from all the 37 Government Mental Hospitals in the
country, the number of long stay patientsin their respective hospitals who would be eligible
for benefits under these schemes. Although some information could be collected during the
period of report, it was found to be wanting in some vital details. Efforts are on to formulate
the two schemes.
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Rights of Women and
Children

8.1 During the year 2004-05, Dr. Justice Shivarg V. Patil was appointed in the
Commission as a Member on 03-2-2005 and subsequently nominated by the
Chairperson to serve as the focal point on Human Rights of Women, including
Trafficking, in place of Justice (Smt.) Sujata V. Manohar, who completed her
tenure as Member in the Commission on 27-08-2004.

8.2 During the course of the year under review, the activities carried out by the
Commission relating to rights of women and children were asfollows:

| RIGHTS OF WOMEN
A] Trafficking in Women and Children

1] Judicial Handbook on Combating Trafficking of Women
and Children for Commer cial Sexual Exploitation

8.3 Trafficking in human beingsisacomplex and global phenomenon having
serious visible and invisible impact on women and children. This inherent
complexity necessitates action at various levels by State actorsto prevent and
combat trafficking on the basis of a detailed understanding of the playersand
mechanisms involved in a particular trafficking situation. In this context, as
reported in the earlier annual report, the Department of Women and Child
Development, Ministry of Human Resource Development, Government of
India approached the Commission with a proposal of preparing a Handbook
under the joint aegis of the Commission and the Department of Women and
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Child Development, for usage of the judicial officers dealing with cases of trafficking in
women and children. A Committee was also constituted under the chairmanship of Justice
(Smt.) Sujata V. Manohar, former focal point on Human Rights of Women, including
Trafficking, with a representative each from the Department of Women and Child
Development, Ministry of Home Affairs, National Commission for Women, UNICEF,
UNIFEM, Lawyers' Collective and the Joint Women's Programme to work out the
structure of the Handbook. As reported earlier this Committee had recommended that the
National Law School of India University (NLSIU), Bangalore be commissioned to
prepare the Handbook.

8.4 The main objective of the Handbook was to sensitize the judicia officers to the overall
issueof trafficking and to realize how women and children experience the process of law relating
to trafficking and the functioning of related support services so asto enable them to proactively
safeguard the rights of victimised women and children through sensitive interpretation of the
law. In order to achieve this objective, the Committee decided that the NLSIU should convene
Statelevel consultationswith judicial officers, public prosecutors, police and representatives of
NGOs as this would enable them to prepare the draft Handbook. It was also decided that
information be elicited fromjudicial officersthrough amail questionnairein order to assesstheir
overall understanding on issues related to trafficking. The States where the consultations were
decided to be convened were: Andhra Pradesh, Delhi, Goa, Karnataka, Madhya Pradesh,
Maharashtra, Orissa, Rajasthan, Tamil Nadu and West Bengal.

8.5 Inthe preceding annual report, it was also reported that State level consultationsin all the
identified States were completed by the NLSIU in collaboration with the Commission, the
Department of Women and Child Development, Government of Indiaand UNICEF. Based on
theinteraction with all the stakeholders aswell as data collected through the mail questionnaire
from judicia officers and the information obtained from custodial homes, both governmental
and non-governmental, the draft of the Handbook was prepared by NLSIU under the overall
guidance of the former Focal Point of the Commission.

8.6 Duringtheyear under report, a National Consultation was organised by the Department
of Women and Child Development in collaboration with the Commission and the UNICEF
at Vigyan Bhawan, New Delhi on 20-04-2004. The main objective of this consultation was
to pre-test the overall contents of the draft Handbook, which was discussed threadbare
among the participants comprising Registrar Generals/Registrars of the High Courts,
Judicial Officers, Directors of Judicial Academies and National Law Schools, senior
officials of the Commission, UNICEF, UNIFEM and the Department of Women and
Child Development, Government of India. The Members of the Committee constituted for
the purpose were also invited. Based on the deliberations and suggestions that were
put forth during the course of the National Consultation, suitable amendments were made
in the draft Handbook. The draft Handbook was subsequently approved by the Registrar
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(Law) and the former Focal Point on Human Rights of Women, including Trafficking. The
final text of the same was then forwarded to the Department of Women and Child
Development for printing.

8.7 The Commission is hopeful that the Department of Women and Child Devel opment would
expedite the printing of the Judicial Handbook on Combating Trafficking of Women and
Children for Commercial Sexual Exploitation sothat it iswidely disseminated to the concerned
Judicial Officers for their usage and the victims of trafficking are saved from the
clutchesof traffickers.

2] Trafficking of Women and Children: Effective Rescue and Post-Rescue
Strategy

8.8 While dealing with the problem of trafficking in women and children, the process of rescue
and post-rescue aretwo major challengesfaced by the personnel of law enforcement and welfare
agencies. Keeping thisin view, the Commission had organized atwo-day National Workshop to
Review the Implementation of Laws and Policies Related to Trafficking: Towards an Effective
Rescue and Post-Rescue Strategy in collaboration with PRAYAS (A Field Action Project of the
Tata Institute of Social Sciences) on 27 and 28 February 2004 in Mumbai. The focus of the
Workshop wasto review the effectiveness of the provisions of the Immoral Traffic (Prevention)
@ Act, 1956; the Juvenile Justice (Care and Protection of Children) Act, 2000; the Indian Pend @
Code, 1860 and other laws relating to rescue and post-rescue work so as to work out auniform
policy, scheme and plan for effective rescue and post-rescue work concerning trafficked
women and children.

8.9 Therecommendationsthat emanated from thisworkshop were accepted in principle by the
Commission in its meeting held on 6-08-2004 and may be seen at (Annexure 10). The
Commission desired that these recommendations be sent to the concerned Ministries/Departments
of the Government of Indiaand the State Governmentsfor necessary follow-up and action. The
report of the Workshop was released to the general public on 25-08-2004 by Dr. Justice A.S.
Anand, Hon'ble Chairperson, National Human Rights Commission and copies of the same
wereforwarded to the Union Department of WWomen and Child Development (Ministry of Human
Resource Devel opment), Directors General of Police of all the States and concerned Secretaries
of the Department of Women and Child Development/Social Welfare of all States/lUnion
Territories for effective implementation. They were also requested to send their Action
Taken Reports.

8.10 The Commission would monitor the implementation of the recommendations of the
National Workshop on Effective Rescue and Post-Rescue Strategy organized by it with all
concerned and trusts that they would respond to it in a positive manner. Thiswould to alarge
extent facilitate in mitigating the scourge of trafficking.
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3] Roleof National Human RightsInstitutionsin the Prevention of Trafficking
in Women and Children

8.11 Itwasreported in the preceding annual report that the Advisory Council of Juristsof theAsia
Pecific Forum of National Human Rights Ingtitutions, that met in New Delhi in the year 2002, had
deliberated on theissueof trafficking at its Seventh Annual Meeting. TheAdvisory Council of Jurists
later forwarded itsFina Report ontheissue of trafficking to the Commission. Inthisreport, it madea
number of recommendations for preventing and combating trafficking that was adopted by the
Commission. The Commission desired that the report be forwarded to the Department of Women
and Child Development, the nodal Department in the Government of India (Ministry of Human
Resource Development) dealing with issues pertaining to women and children, and the Ministry of
Home Affairs for appropriate action. Accordingly, the report was sent to the concerned Ministries
with the request that action taken on the recommendations be reported to the Commission.

8.12 Atthetimeof writing thisreport, the Commission had not received any response from the
Ministry of Home Affairs. However, the Department of Women and Child Development vide
their letter dated 4-10-2004 informed the Commission about the initiatives taken by them to
combat trafficking in women and children. These were asfollows:

(i) Ratification of the Protocol to Prevent, Suppress and Punish Trafficking in Persons,
Especially Women and Children, supplementing the United Nations Convention
Against Transnational Organised Crime (the UN Trafficking Protocol) was under
processin consultation with the Ministry of External Affairs.

(i) The Immora Traffic (Prevention) Act, 1956 was being amended to make it more
stringent for traffickers and humaneto victims.

(i) The State Governments had been requested for effective implementation of the Plan
of Action and regularly reviewing State action.

(iv) The officers of the level of Inspector and above in the Central Bureau of Investigation
have been notified as Trafficking Police Officers for investigation of inter-state
trafficking cases.

(v) A scheme called SWADHAR had been started for women in difficult situation. The
same was made applicable to victims of trafficking also. The scheme provides for
shelter, counselling, medical assistance and vocational training to the rescued victims.

(vi) The Department had formulated a model grant-in-aid scheme for assistance to NGOs

to combat trafficking in source areas, transit areas and destination areas through
prevention, rescue and rehabilitation. Emphasis was being placed on awareness
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generation, networking amongst various stakeholders, counselling, non-formal
education and vocationa training for prevention of trafficking.

(vii) The Department has requested the Ministry of Tourism to implement the Global
Code of Ethics for Tourism which prohibits sexual exploitation of children for
purpose of sex tourism. In addition, Chief Secretaries of all the States/Union
Territories and Directors General (Tourism) have also been requested to make it
legally binding for the hotels, lodging/boarding houses to prominently display at the
reception counter anti-trafficking messages and penal provisions against sexual
exploitation.

(viii) The State Governments of Tamil Nadu, Andhra Pradesh and Karnataka had enacted
legidation to prohibit Devadasi and Jogin traditions of sexual exploitation.

(ixX) The Department was preparing manuals for sensitization of the judiciary, medico-
legal officersand police personnel in dealing with the victims of trafficking, whichwere
at the stage of finalization. National Consultationsin thisregard were also being held.

(X) A study on ‘“Women in Prostitution in India’ was being carried out by Gram Niyojan
Kendra, Ghaziabad with financial assistance from the Department of Women and

@ Child Development. @

(xi) The Department had started the process of bi-lateral dialogue with neighbouring
countries like Nepal and Bangladesh on cross border trafficking in consultation with
the Ministry of External Affairs.

8.13 On examination of the initiatives taken by the Department of Women and Child
Devel opment, the Commission pointed out to the Department that barring serial numbers (vi),
(vii), (x) and (xi), which were new initiatives, the others were aready in existence. As such, the
Department was once agai n requested to send theAction Taken Report on those recommendations
for which no initiatives had been taken so far. It is hoped that the Department of Women and
Child Development as well as the Ministry of Home Affairs would take appropriate action on
the recommendations made in the Final Report on the Issue of Trafficking by the Advisory
Council of Jurists of the Asia Pacific Forum of National Human Rights Ingtitutions and inform
the Commission about those at the earliest.

4] Prevention of Sex Tourism and Trafficking
8.14 The Commission is conscious of the fact that trafficking in women and children is a

complex and multifaceted phenomenon interwoven with sex tourism, labour migration, forced
marriages, bonded labour and other similar practices. The NHRC's Report on the Action
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Research on Trafficking in Women and Children in India, the details of which are given in
Chapter 12 also highlightsthefact that though on the one hand tourism promotes devel opment,
ontheother it pavestheway for variousillegal activities. Prominent among theseistrafficking
of young women and children for gratifying their deviant sexual proclivities. ThisReport also
exemplifies that India was gradually becoming a favoured tourist destination. As tourism
industry encompasses a whole range of allied sectors, such as, airlines, hotels, restaurants,
travel and tour agencies, the Commission, as was reported in the annual report for 2003-04,
had conducted a one-day Sensitization Programme on Prevention of Sex Tourism and
Trafficking in the year 2003 in Mumbai in collaboration with UNIFEM and a Mumbai -based
NGO. It was also reported that the recommendations that had emanated from this Programme
were accepted by the Commission and as per its directions these were also forwarded to the
Tourism Secretaries and the Secretaries in-charge of Women Welfare of all the States and
Union Territories for taking appropriate action.

8.15 Inthisconnection, the Commission hasreceived Action Taken Reportsfrom Governments
of Sikkim, Jharkhand, Tamil Nadu, Manipur, Punjab, Meghalaya, Union Territory of Andaman
& Nicobar Isands and NCT of Delhi. The Commission intends to monitor the compliance of
the recommendations made in the above Workshop and is hopeful that al those States/lUnion
Territorieswho have so far not complied with the Commission’s recommendationswould do so
attheearliest.

B] Combating Sexual Harassment of Women at the Workplace

8.16 The Commission has been monitoring the implementation of the guidelines to prevent
and combat sexual harassment of women at the work place issued by the Supreme Court in
Vishaka v Sate of Rajasthan case [No. 1997 (6) SCC 241 dated 13.8.1997]. In pursuance of
those guidelines, the Central Government (Department of Personnel & Training) has amended
the Central Civil Services(Conduct) Rules, 1964 by inserting anew Rule (Rule 3C —Prohibition
of sexua harassment of working women). The Department of Personnd & Training also requested
all the State Governments to incorporate similar provisions in their Conduct and Disciplinary
Rules. The State Governments and Union Territorieswere al so requested to create an appropriate
complaint mechanism, which includes setting up of aComplaints Committeein all Departments.
Though most of the State Governments had amended the Government Servants' Conduct Rules
and set up Complaint’s Committee, some States are yet to report. While Arunachal Pradesh,
Karnataka, Manipur and Sikkim have not amended their Conduct Rules; the Statesof Karnataka,
Sikkim and Uttaranchal have not set-up the complaints mechanism.

8.17 Inorder to avoid duplication of work involved in having the same complaint examined
twice — once by the Complaints Committee and again by the Disciplinary Committee, the

Commission continued to follow-up on this issue with the Department of Personnel and
Training. It was aso reported that the Supreme Court in the case of Medha Kotwal Lele &
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Othersv Union of India & others[W.P. (Crl.) No. 173-177/1999 dated 26.4.2004] had directed
that Complaints Committee as envisaged in Vishakajudgement would be deemed to beaninquiry
authority for the purposes of Central Civil Services (Conduct) Rules, 1964 and the report of the
Complaints Committee should be deemed to be an inquiry report under the Central
Civil ServicesRules. Thereafter the disciplinary authority would act on the report in accordance
with therules.

8.18 In pursuance of the above direction, the Central Government (Department of Personnel
and Training) has amended sub-rule (2) of rule 14 of the Central Civil Services (Classification,
Control and Appeal) Rules, 1965 to incorporate the necessary provision. The Ministry of Home
Affairs, Government of Indiain its Memorandum of Action Taken on the Annua Report of the
Commissionfor theyear 2002-03 has categorically stated that the observations of the Commission
with regard to its efforts to combat sexual harassment of women at the work place have been
noted, the Commission is confident that Vishaka guidelines as enumerated by the Apex Court
would be complied with by all States and Union Territories in true spirit so that women are no
longer subjected to gender discrimination at the work place. The Commission aso hopes that
States who have yet to amend their conduct rules and set up the complaints mechanism would
do so without any further delay. It was precisely for thisreason that the i ssue was al so discussed
during the meeting of the Commission with the Chief Secretaries and Directors General of
Police of al Statesand Union Territories held on 14-12-2004.

8.19 Inorder to spread awarenessabout the guidelinesissued by the Supreme Court on preventing
and combating sexual harassment at the work place, a one-day Workshop on ‘ Prevention and
Redressal of Sexual Harassment of Women at the Work Place’ was also organized by the
Commission in collaboration with a registered Trust in March 2005. The details of this
programme have been given in a separate chapter titled  Promotion of Human Rights Literacy
and Awareness'.

C] Combating Sexual Harassment of Women in Trains

8.20 The Commission has been working for the eradication of sexual harassment of women
passengersin trains in collaboration with the Ministry of Railways and JAGORI, a Delhi based
NGO. The action taken by the Railway Board on the recommendations of the Commission was
reported in the Commission’s Annua Report 2003-04. Since the progress was not satisfactory, a
meeting with the representatives of JAGORI was held on 08-06-2004. As per decisions taken in
that meeting, JAGORI prepared and submitted to the Commission specimen of graphic designsfor
display in railway coaches and publicity material for prevention of sexual harassment in trains.
Subsequently, the Commission held another meeting on 23-08-2004 with the representatives of
the Ministry of Railwaysto discuss the documents submitted by JAGORI. The Inspector Generd
(Headquarters), Railway Protection Force and Additional Member (Mechanical), Railway Board
participated in that meeting. Discussionswere held on the following points:
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(i) availability of FIR formsin al regional languages,
(i) preparation and display of messagesin the railway coaches,
(iif) preparation and display of graphicsand other publicity materialsat the Railway platforms,

(iv) printing of the message on the back of the ticket signifying that sexual harassment of
women in trainsisacrime, and

(v) preparation of apower point presentation on the problem of sexual harassment in trains
and itsimplications so that the same could be made in a software for public viewing on
television.

8.21 TheAction Taken Report from the Ministry of Railways on the same was awaited.

8.22 The Commission once again notes with concern that the Railway Ministry is yet to
implement some of the important recommendations made by it for ensuring saf ety and security
of the women passengerstravelling by trains. The Commission intends to follow-up the matter
with the Ministry of Railways.

D] Rehabilitation of Marginalized and Destitute Women including
Widows in Vrindavan

8.23 The Commission’srecommendationsfor improving the status and uphol ding the rights of
the destitute and marginalized women including widows living in Vrindavan and action taken
thereon by the Government of Uttar Pradesh have been reported in detail in the Commission’s
annual report for the year 2003-04.

8.24 SincetheAction Taken Report of the Government of Uttar Pradesh was not satisfactory,
the Commission took up the matter with the Department of Women and Child Devel opment,
Government of India, in particular, theissue of providing suitable accommodation to these women.
It was informed by the Department of Women and Child Development vide |etter dated 15-07-
2005 that anew site for construction of ashelter home under the SWADHAR scheme had been
identified at Chaitanya Vihar Yojana, Phase-1l under the Mathura-Vrindavan Development
Authority. Thissite had al so been inspected by ateam of officersfrom their Department and that
the construction on the new site would begin shortly by the Government of Uttar Pradesh. Since
the Government of Uttar Pradesh had quoted a staggering figure for the construction of the
shelter home, the Department of Women and Child Devel opment expressed that the grant under
SWADHAR being limited, the Government of Uttar Pradesh may tap other resources as well
viz the schemesfor financia ass stance given by other Departments/State Governments, including
Member of Parliament Local Area Development scheme and private donations. The Department
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of Women and Child Devel opment subsequently sent to the Commission an inspection report of
the tour undertaken by the Joint Secretary and the Director of that Department. The report by
and large highlighted the pitiable conditions in which these destitute and marginalized women
were living in Vrindavan and how the Government of Uttar Pradesh was violating the
recommendations of the National Human Rights Commission and the Department of WWomen
and Child Development, Government of India.

8.25 The Commission would continue to monitor and follow-up with the Government of
Uttar Pradesh and the Department of Women and Child Development to ameliorate the
sufferings of the destitute/marginalized women living in Vrindavan and to uphold their dignity
and basicrights.

E] Population Policy — Development and Human Rights

8.26 Initstwo preceding annual reports, the Commission had reported that it had organized a
Colloguium on the above subject in collaboration with the Department of Family Welfare, Ministry
of Health and Family Welfare and the United Nations Population Fund. The objective of the
Colloguium wasto initiate a dial ogue from the perspective of devel opment and human rightsin
the implementation of effective population policies at the Centre and State levels aswell asto
deliberate on the mechanismsto achievethe same. It was also reported that the recommendations
@ made and the Declaration adopted in the Colloquium wereforwarded to al the State Governments @
and Union Territories for compliance and sending action taken reports.

8.27 Priortothisreporting year, Action Taken Reportsfrom the states of Goa, Gujarat, Karnataka,
Madhya Pradesh, Sikkim, Uttaranchal, NCT of Delhi and Andaman & Nicobar 1slands were
received. During the year under report, the Commission received Action Taken Reports from
Chhattisgarh, Haryana, Manipur, Rgjasthan, Tripura, Uttaranchal, Uttar Pradesh and
Lakshadweep only. Action Taken Reports are still awaited from Andhra Pradesh, Arunachal
Pradesh, Assam, Bihar, Himachal Pradesh, Jammu & Kashmir, Jnarkhand, Kerala, Maharashtra,
Meghalaya, Mizoram, Nagaand, Orissa, Punjab, Tamil Nadu, West Bengal, Dadra & Nagar
Haveli, Daman & Diu and Pondicherry. The Commission is hopeful that all those States and
Union Territories who have not sent in their action taken reports on the recommendations that
emerged from the deliberations of the Colloquium would expedite sending the same, asthishas
implications on the vulnerabl e sections of the society.

Il RIGHTS OF CHILDREN
A] Guidebook for the Media on Sexual Violence against Children

8.28 In order to encourage media professionalsto address the issue of sexual violence against
childreninaconsistent, sensitive and effective manner, consonant with therightsand best interest
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of children, the Commission and Prasar Bharati with support from UNICEF jointly prepared a
Guidebook for themediaon‘ Sexual ViolenceAgainst Children’. Themain aim of the Guidebook
isto facilitate media personnel in protecting the rights of children against sexual violencefor it
provides information and insights, necessary to address these and other related issues in the
media. Copies of the Guidebook were forwarded to the Department of Women and Child
Development/Social Welfare of al the States Governments/Union Territories for information
and necessary action. Copies of the Guidebook were also sent to the State Human Rights
Commissions and the Press.

8.29 Oneof the guidelines contained in the Guidebook isthat the mediashould not disclosethe
identity of therapevictim or thevictim’sfamily, or any information that |eadsto theidentification
of thevictim. It was, however, noticed by the Commission that quite afew leading newspapers
in Delhi disclosed the identity of the victims. The Commission thus wrote to the Editors of the
concerned Newspapers and the Secretary, Press Council of India requesting them to prevent
recurrence of such incidents. In responseto this, the Press Council of Indiainformed that it had
taken note of Commission’sdirection and had advised the pressto refrain from such publications
while reporting news on victims of sexual abuse.

8.30 The Commission reiterates that the contentsin the Media Guidebook brought out by the
Commission are adhered to by all media personnel while reporting cases of sexual violence
against children.

B] Prevention of Employment of Children by Government Servants:
Amendment of Service Rules

8.31 In order to prevent employment of children below the age of 14 years by Government
servants, the Commission recommended that the relevant Service Rules governing the conduct
of Central and State Government empl oyees be amended. In pursuance of thisrecommendation,
the Department of Personnel and Training, Government of India amended the Central Civil
Services (Conduct) Rules, 1964 in October 1999 and the All India Services (Conduct) Rules,
1968 in February 2000. The Central Government also forwarded the amended rulesto all States
for taking appropriate action.

8.32 Except for one State (Manipur), al the State Governments have carried out the required

amendmentsin the Conduct Rules of their employees. It ishoped that the Government of Manipur
would take expeditious action to amend their Conduct Rules.

C] Child Labour

8.33 Theissuesof Child Labour remained major concern of the Commission during the period
of report. The Commission has been making State-wise review of Child Labour situation since
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2000-01. The succeeding paras will deal with the Child Labour situation in the States of UP,
MP, Rajasthan, Maharashtra, Punjab, Bihar and Jharkhand.

Efforts in the States of Rajasthan, UP, MP, Maharashtra, Punjab, Bihar
and Jharkhand

8.34 Dr. JusticeA.S. Anand, Chairperson, NHRC assisted by the Specia Rapporteur reviewed
the Child Labour situation and the enforcement of the Child Labour (Prohibition and Regulation)
Act, 1986 in the State of Rgjasthan on 7.10.2004. The Special Rapporteur, besides monitoring
the enforcement of the Child Labour Act and the functioning of the National Child Labour
Project in the carpet belt of UP, carried out reviews of the Child Labour situation in UP, MP,
Punjab, Maharashtra, Bihar and Jnharkhand. The salient points emerging from the reviews that
were undertaken are given below:

Rajasthan

8.35 A total of 3026 children were identified and withdrawn from hazardous work as a
result of the survey ordered by the Supreme Court on 10-12-1996. 2504 of them (80%)
were admitted to schools. The total number of affected families could not be furnished.
Only 223 affected families were provided employment assistance as per the directions of
the Supreme Court given in M.C. Mehtavs. State of Tamil Nadu and others (1996). 2701
@ noticeswereissued for recovery of Rs. 20,000 for each child from the offending employers.
Actual recovery has registered an increase from Rs. 60,000 to Rs. 4.10 lakh during the
period under review.

8.36 A total of 9673 working children in the age group of 5-7, 8-12 and 13-16 years were
detected as a result of a survey conducted in Jaipur in September 2000 in order to launch the
ILO-IPEC Programme. All the children in 5-7 age group were enrolled in formal and non-
formal primary schoolsthrough intensive mass awareness campaign. 2000 children of 8-12 age
group were enrolled in the Transitional Education Centres (TECs). 572 children of 13-16 age
group were imparted skill training under ILO-1PEC programme.

8.37 A survey conducted in 2002 at theinstance of the NHRC led to detection of 297 children
employed in hazardous occupations/processes. However, after contesting the claims of the
employers about the age of identified children, the final figure of detection came to 52. 31
notices have been issued in respect of these children for recovery @ Rs. 20,000 per child.
Whileit isnot possiblefor the Commission to effectively monitor at thislate stage, thefollow-
up action in respect of detections of 1996-97 which has remained neglected, the State
Government has been informed about the Commission’s resolve to monitor such action in
respect of the results of the 2002 survey in all respects namely educational rehabilitation of
children withdrawn from hazardous work, economic rehabilitation of the affected families,
prosecution of employersand recovery of Rs. 20,000 each child from the offending employers.
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Although prosecution has started receiving some attention after the last review by the
Commission in 2002-03, the disposal of casesis slow and conviction rateis low.

8.38 National Child Labour Project is operating in six Districts of Rajasthan namely, Jaipur,
Udaipur, Jodhpur, Tonk, Ajmer & Alwar. A total of 180 schools with capacity of 50 students
each are being run by 90 NGOs. The Special Rapporteur visited six NCLP schoolsin District
Alwar. Thesiting of schoolsand selection of beneficiarieswerefound to be as per thenormsand
guidelines issued by the Union Ministry of Labour. Distinct improvement was noticed in the
running of the Supplementary Nutrition Programme. Vocationa training hasalso started receiving
more attention since the last visit of NHRC to the schools in District Ajmer in April 2002.
However, the heath care component has still not received adequate attention.

Uttar Pradesh

8.39 The review carried out by the Special Rapporteur at Kanpur on 5-6 November 2004
coversthe period from 1-4-03 to 30-9-2004. There has been no identification of child labour
in hazardous category during the period of review. Only 4 children were detected and
withdrawn from non-hazardous occupations/processes. Enforcement of the provisions of the
Child Labour (Prohibition and Regulation) Act, 1986 seems to have been suspended in UP
following a Government directive dated 29-08-2003 declaring the end of the ‘ Inspector Raj’
in the State. This had the effect of stopping the statutory inspections/surveys of hazardous
factories and establishments which was being effectively done by the Labour Department
since 1998-99 with the results shown below:

Identification of Children

Year Hazar dous Non-hazar dous Total
1998-99 9185 8349 17534
1999-2000 2021 858 2879
2000-01 762 1290 2052
2001-02 1042 2818 3860
2002-03 448 1159 1607
2003-04 860 3020 3880
2004-05 - 4 4
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8.40 Thetotal number of children withdrawn from the hazardouswork since the survey of
1996-97 remains unaltered at 29720 given in the previousreport. However, the percentage
of children admitted to schools has increased from 81.6% to 82.04%. The percentage of
affected families rehabilitated in accordance with the provisions of the Supreme Court’s
directions in M.C. Mehta case has increased from 4672 (19%) to 4965 (20.5%).
Recovery from the offending employers has also increased from Rs. 95,19,849 t0 99,49,579
with Rs. 4,29,730 collected during the period of review. The prosecution has also
started receiving attention. 38 cases were decided in 2004-05 (till 30 September
2004) — 36 in acquittal and 2 in conviction. A total of 8720 cases were pending trial
on 30-09-2004.

8.41 11 Districtsof UP are covered under the NCLP. A total of 530 schoolswith a capacity
of 26,500 have been sanctioned. At the time of review (Nov. 2004), 456 schools holding
20,327 studentswerein operation. The NCL P was extended to 15 more districtsin February
2004. Project societies have been formed and survey work started after receiving funds
from the Government of India. Another 21 districtswere brought under the NCL P in October
2004. NCLP schoolsin 5 districts namely Moradabad, Ferozabad, Aligarh, Allahabad and
Kanpur were brought under the INDO-US DOL Project. Under the project, atotal of 17,985
child labourers have been identified in the age group of 5-8 years, 30735 in 9-13 years and
22302 in 14-17 years age group. The project was operationalized in Moradabad,
@ Aligarh and Ferozabad on 1.9.04 with the opening of 266 schools called @
Transitional Education Centres (TECs) holding a total of 10,912 children. While the
opening of Transitional Educational Centres (TECSs) can be taken as satisfactory, no progress
was made towards starting the Employment Oriented Vocational Training in the period
of report.

Madhya Pradesh

8.42 Therehasbeen no detection of child labour inthe State after the survey of 1997 ordered
by the Supreme Court. The results of the survey and follow-up action were mentioned in the
Commission’s report 2002-03. Except for realizing an additional amount of Rs. 3 lakh from
the offending employers, there has been no progress on follow-up during the period of review.
Thetotal recovery of Rs. 4.55 lakh against the recoverable amount of Rs. 16.93 crores comes
to. 27% only.

8.43 Three districts of MP namely Mandsaur, Gwalior andUjjain are covered under the
NCLP. These districts were sanctioned 40 schools with a capacity of 50 students each.
However, only 81 schools are currently being run —4 in Mandsaur, 37 in Ujjain and 40 in
Gwalior holding atotal of 4087 students against the sanctioned capacity of 4400. VVocational
training is not being imparted in schoolsin Mandsaur and isavailablein 26 out of atotal of
40 schoolsin Gwalior. Health check up of studentsis not regular. Discrepancies have been
noticed in the matter of stipendsfor students.
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8.44 NCLP has been extended to 14 moredistrictsin MP —2 in 2002-03 and 12 in 20003-
04. The operationalization is found to be very slow.

8.45 MP is one of the four States selected for the launching of INDUS Child Labour
Project, a cooperative efforts of the Ministry of Labour, Government of India and the
United States Department of Labour. Five districts namely Jabal pur, Sagar, Damoh, Satna
and Katni which have the highest concentration of beedi-making home establishmentsin
the State has been selected for this project. A total of 4000 beneficiary children arerequired
to be selected in each district. 1000 in the age group 5-8 years are to be enrolled in the
Sarva Shiksha Abhiyan (SSA) Schools. 2000 beneficiaries are to be enrolled for
Transitional Educational Centres (TECs), 1000 beneficiaries in 14-17 years are to be
enrolled in Employment Oriented Vocational Training Centres. A total of 3805 beneficiaries
in 5-8 years group have been admitted to SSA Schools, 175 TECs have started functioning
with 7500 students. The progress of opening of Vocational Training Centre is however
slow. Only two such Centres have been opened in Damoh and 30 (out of 3341) selected
beneficiaries admitted.

Maharashtra

8.46 A total of 5685 children have been identified as engaged in hazardous occupations in
Maharashtraas aresult of four surveys starting from 1996-97 reference to which was madein the
last annual report. Follow-up action on these surveys as per the directions given by the Supreme
Court in M.C. Mehta case has been utterly inadequate. No progress is shown during the period
under review intermsof educational rehabilitation of children, economic rehabilitation of the affected
families and redlization of Rs. 20,000 per child from the offending employers. Moreover, not a
single child labour has been detected after the last survey conducted in 2001-02.

8.47 A total of 440 prosecutions were launched against the employers in regard to 1997
survey. No prosecutions were launched in regard to the survey of 1999-2000. 291
prosecutions were launched with regard to the survey of 2001-02. Out of a total of 731
prosecutions launched since 1996-97, 108 have been disposed of — 93 in acquittal and 15in
conviction. 623 cases are pending trial.

8.48 InaReview meeting taken by the Justice K. Ramaswamy, former Member NHRC on
19-01-2002, the need for extending the NCLP, covering only two Districts namely Sholapur
and Thane, to a few more districts was pointed out. The project has now been sanctioned
for 11 additional districts. Districts Nasik, Dhule, Beed, Yotmal and Nanded were sanctioned
NCLPfrom 1.1.2004. The scheme wasextended to six more districts namely Ahmednagar,
Pune, Sanghi, Kolhapur, Jalgaon and Nandubar on 8.10.2004. However, the
operationalization of the new projects sanctioned in January/October 2004 is slow. The
project has been operationalized in only two districts — Nanded (10 schools) and Beed (10
schools) till the time of the review (18-02-2005).
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8.49 The Special Rapporteur visited five NCLP schools of District Thane on
18-02-2005. NCLP Thaneis currently running 40 schools with a sanctioned capacity of 50
students each These schools are being run by two NGOs. Serious deficiencies have been
noticed in the working of the project in terms of selection of beneficiaries and providing of
health care. The component of vocational training istotally missing. The stipend, the vital
motivational factor is also found to be absent. Discrepancies have also been noticed in
providing of supplementary nutrition. This has been brought to the notice of the Union
Labour Ministry, which provides funds and oversees the functioning of the project.

8.50 Five districts of Maharashtra namely Gondia, Aurangabad, Amravati, Jalna and
Mumbai Sub-urban District have been selected for the INDUS Child Labour Project which
envisages complete elimination of child labour in theidentified districtson apriority basis
through a multi-sectoral package of services which include the identification, withdrawal
and educational rehabilitation with emphasis on vocational training of child labourers and
economic advancement of their families. Maharashtra I nstitute of Labour Studies has been
made the nodal agency to execute the project. The selection of 4000 beneficiaries in each
district was not finalized till the time of review (18-02-2005). The operationalization of
the project is slow. Out of a total of 200 TECs 40, in each district — only 79 were
reported to have been opened till the date of review. No Vocational Training Centre has
been started yet.

Punjab

8.51 Jalandhar, Ludhianaand Amritsar have beenidentified as Child Labour Prone Districts.
In the report for the year 2003-04 mention was made of detection of 91 children in hazardous
establishments asaresult of the survey ordered by the Supreme Court. Thefollow-up action
in terms of educational rehabilitation of withdrawn children, economic rehabilitation of the
affected families and recovery of Rs. 20,000 per child from the offending employers was
found to be utterly inadequate. No progress has been achieved during the period of review
inthisregard.

8.52 Asmentionedinthelast report, there has been no detection of child labour in hazardous
occupations/processesin Punjab after theinitial survey of 1997. The same situation continues.

8.53 Three districts of Punjab—Jalandhar, Ludhiana and Amritsar are covered under the
NCLP. A total of 107 schools of capacity of 50 students each are being run by NGOs — 40
each in Ludhiana and Amritsar and 27 in Jalandhar. The Special Rapporteur visited four
schools of District Amritsar. The siting of schools and selection of beneficiaries were found
as per norms and guidelines laid down by the Union Labour Ministry. Only 25 schools
holding 1221 students are being run in Amritsar against the sanction of 40 schools. The
drop out rateisfound to be very high at some places. Scheduled Castes account for 68.7%,
OBC 25% and others 6.2% of the total strength. Girls numbering 660 account for 54% of
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thetotal strength. The results of mainstreaming have shown improvement after the last review
of schools by the Special Rapporteur in Jalandhar. However, vocational training is still not
receiving adequate attention. Health care aspect is also weak. Supplementary Nutrition
Programmeisbeing run excellently. D.C Amritsar was requested to restart 15 schools closed
by his predecessor pending inquiry into complaints made against the NGOs which were
running these schools regarding their management. These could be properly entrusted
to selected NGOs, as the District is still holding a large number of actual potential
child labourers.

Bihar

8.54 The evil of child labour is rampant in Bihar with children found engaged in both
hazardous and non-hazardous occupati ons/processes. Jamui, Nalanda, Saharsaand Nawada
have been identified as Child Labour Prone Districts. Bihar al so enjoysthe dubious distinction
of supplying migrant child bonded labourersto the Carpet industry in UP and Zari industry
in Maharashtra. Araria, Khagaria, Saharsa, Supor, Darbhanga, Katihar and Madhubani have
been identified as Districts where middlemen lure the poor parents to send their children
against petty advances to work at places outside the State.

8.55 There has been no detection of child labour in Bihar after the survey of 1996-97
ordered by the Supreme Court on 10.12.96 which had resulted in identification of 21,281
children working in hazardous occupations/processes. While 7.8% of the children withdrawn
from work were admitted to formal and non-formal schools and 11,265 affected families
were provided some kind of rehabilitatory relief, only anominal amount of Rs. 80,000 out
of atotal recoverable amount of Rs. 42,56,20,000 (.02%) has been realized from the offending
employers. Prosecution has been totally ignored. There has been no systematic survey after
1997 and no detection of child labour in the State.

8.56 National Child Labour Projectisin operationin 3 Districts of Bihar namely Saharasa,
Nalanda and Jamui. A total of 105 schools with sanctioned capacity of 6500 students are
being run. The schools are running to full capacity. While the NGOs have been associated
fully in Jamui and partially in Nalanda, the schoolsin Saharasa are being run by the Project
Society. The review revealed delay in disbursement of stipends to children. Components of
Vocational Training and Health Care are not receiving proper attention. The operation of
supplementary nutrition programme needs to be physically verified.

Jharkhand

8.57 A total of 3570 children were detected in hazardous occupations as aresult of the survey
of 1996-97 in some districts of Bihar which now fall in Jnarkhand. The quality and utility of the
survey can be assessed from thefact that 3179 out of atotal of 3356 casesreported from 4 maor
districts namely Hazaribagh, Garhwa, Pakur and Deoghar were |later dropped because of legal
flaws. Thefollow-up actionin termsof educational rehabilitation of detected children, economic
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rehabilitation of their families, recovery of Rs. 20,000 each child from the offending employers
and the prosecution of employersisfound to be poor. No information has been furnished about
the educational rehabilitation of withdrawn children. Recoveriesfrom the offending employers
remain static at Rs. 1.0 lakh out of thetotal recoverable amount of Rs. 754 |akh mentioned inthe
previous report. A total of 1002 affected families have received benefit under the Indira Awas
Yojana and 448 under IRDP/SGS.

8.58 The Commission feelsthat no useful purpose would be served to pursue the old cases
at this stage. Instead the monitoring would concerntrate on fresh cases of detection. A total
of 59 child labourers including 11 girls children were detected in hazardous occupations/
processes asaresult of 370 inspections conducted during the period April 2004 to February
2005 in the districts of East Singhbhoom, Jamshedpur, West Singhbhoom, Hazaribagh,
Dhanbad, Deoghar, Gondwa and Saraikala. 44 out of atotal of 59 children withdrawn from
work have been admitted to schools. Families of 8 child labourers have been given benefit
under 1.A.Y. BPL cards have been provided in 17 cases. 10 families have been given
Antyodaya Cards. Families of 2 child labourers have been sanctioned old age pension.
Notices for recovery of atotal amount of Rs. 11.80 lakh @ Rs. 20,000 per child from the
offending employers have been filed in respect of 59 child labourers. Actual recovery has
been Nil in the period of review till 28-02-2005. Prosecutions have been launched against
41 employers.

8.59 Five districts of Jharkhand namely West Singhbhoom, Pakur, Garhwa, Dumka and
Sahibganj are covered under the National Child Labour Project. A total of 114 schoolswith
a capacity of 50 students each and actually holding 5697 students are being run. The
functioning of the project was reviewed in a meeting with the Principal Secretary, Labour
and the DCs cum Chairpersons of the Projects. While the NGOs have been associated in
the running of these schools in Garhwa, West Singhbhoom, Dumka (partially), schools in
Sahibganj and Pakur are being run by the Project Society.

8.60 The Special Rapporteur visited six schools in district Chaibasa in September 2004.
While siting of the schools and sel ection of beneficiaries was found to be satisfactory, delay
was noticed in implementing the enhancement in the supplementary nutrition scale from
Rs. 2.50to Rs. 5 per head. Health care aspect was al so found to be poor. Vocational training
arrangements were not satisfactory. The review undertaken in March 2005 has shown
improvement in health care and SNP. The results of mainstreaming have al so shown progress.

8.61 The Commission regretsto admit that the results of its effortstogether with those of a
number of NGOs to end the Child Labour have not been significant and the pernicious
practice continues in most parts of the country. The Commission reiterates its
recommendations made year after year that the entire issue of child labour must be viewed
through the perspective of the rights of the child which demands the reading of Art.24 of the
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Constitution with Articles 21, 39(f) and 45 as also the provisions of the Convention on the
Rights of Child, 1989. The Commission again urges the Union Government to re-enact the
Child Labour Act in tune with the constitutional obligations. It also hopes that the
operationalisation of the Right to Education for all children until they complete the age of
14 yearswill receive fullest attention from the authorities concerned.

D] Child Labour: The Need for New Legislation

8.62 Asreported in the previous Annual Report, the Commission has been in the process
of examining the Draft Legislation on Child Labour prepared by the V.V. Giri National
Labour Institute (NL1)—an Institution under the Ministry of Labour.

A copy of the said draft legislation i.e. ‘The Child Labour Prohibition Bill, 1998" was
obtained from the V.V Giri National Labour Institute and examined in the Commission
through a Core Group of Lawyers. The Draft Legislation on Child Labour was prepared by
Shri R. Venkataramani and Ms. Sadhna Ramachandran, Senior Advocates of the Supreme
Court. They are to make a presentation before the Commission.
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Scourge of Bonded
Labour

A] Abolition of Bonded Labour

9.1 Theissue of Bonded Labour remained amajor concern of the Commission
during the period of report. The Commission has been making State-wisereview
of the Bonded Labour situation since 2000-01. The succeeding paras will ded
with the efforts madein respect of Bonded L abour in the States namely Rajasthan,
UPR, MP, Maharashtra, Punjab, Bihar and Jharkhand, Andhra Pradesh, Tamil Nadu,
Karnataka and Kerala.

B] Bonded Labour : Efforts in the States of Rajasthan,
UP, MP, Maharashtra, Punjab, Bihar and Jharkhand.

9.2 The Commission remained fully involved in the monitoring of the
implementation of the Bonded Labour System (Abolition) Act, 1976 as directed
by the Supreme Court Order dated 11-11-1997 passed in writ petition (Civil) No.
3922 of 1985. The Supreme Court order has the effect of arming the
recommendations of the Commission with theforce of law. The case came up for
hearing before the Hon ble Supreme Court on 05-05-2004. The following
directions have been issued by Hon’ ble Chief Justice of India:-

(@ All Statesand Union Territories must submit their statusreport intheform
prescribed by NHRC in every six months;

(b) All the State Governmentsand Union Territories shall constitute Vigilance
Committees at the District and Sub-Divisional Levelsin accordance
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with Section 13 of the Act, within aperiod of six months from today;

() All the State Governments and Union Territories shall make proper arrangements for
rehabilitating released bonded labourers. Such rehabilitation could be on land-based
basis depending upon the choice of bonded labour and his/her inclination and past
experience. If the Statesare not in aposition to make arrangementsfor such rehabilitation,
then they shall identify two philanthropic organizations or NGOs with proven track
record and good reputation with basic facilities for rehabilitating released bonded
labourers within aperiod of six months;

(d) The State Governments and Union Territories shall chalk out a detailed plan for
rehabilitating released bonded labourers either by itself or with the involvement of such
organi zations or NGOs within aperiod of six months;

(e) The Union and State Governments shall submit a plan within a period of six months for
sharing the money under the modified Centrally Sponsored Scheme, in the case where
the States wish to involve such organizations or NGOs;

(f) The State Governments and Union Territories shall make arrangements to sensitize the
District Magistrate and other Statutory authorities/committees in respect of their duties
under the Act.

(9) The Union and State Governments have been directed to file affidavits delineating the
above aspects within a period of 6 months. All other aspects pointed out by the NHRC
and other directions sought to be issued by the Amicus Curie would be considered
thereafter.

9.3 Thedirectionsweretransmitted to all the State Governmentsand UTsfor compliance. The
Commission has been monitoring the progress of implementation of the Bonded L abour System
(Abolition) Act on the basis of the half-yearly information on identification, release and
rehabilitation of bonded labour received from the State Governments/UT Administrations.

9.4 The Chairperson Dr. Justice A.S. Anand with assistance from the Special Rapporteur
reviewed the bonded labour situation in Rgjasthan in a meeting held at Jaipur on 07-10-2004.
The Specia Rapportuer carried out reviews of the Bonded Labour situation in UP, MP, Bihar,
Punjab, Jharkhand and Maharashtra during the period of report by visiting the State HQ and
hol ding meetingswith the authorities concerned. The salient pointsemerging from thesereviews
are given below State-wise.

Rajasthan
9.5 11 districts of Rgjasthan, namely Baran, Kota, Barmer, Chittorgarh, Bhilwara, Jhalawar,
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Ganganagar, Dongarpur, Alwar, Banswaraand Jhunjunu have been identified as‘ Bonded L abour
ProneDistricts . Vigilance Committees have beenformed at all the 32 District HQsand 180 out
of atotal of 188 Sub-Divisional HQs. The State Labour Committee on Bonded Labour has not
been meeting regularly. It has held no meeting after 10-09-2001.

9.6 Specia surveys to detect the incidence of bonded labour were conducted in 9 districts
using the grant of Rs. 18 lakh received from the Ministry of Labour, Government of India. A
total of 213 bonded labourerswereidentified in 7 districts, namely Baran, Dholepur, Jodhpur,
Barmer, Alwar, Kota and Jaipur. However, after investigation of the results by the DMs, only 5
cases had been confirmed till thetime of review (07-10-2004). (Reportsof survey of Banswara
and Chittorgarh districts were still awaited). The Chairperson expressed his unhappiness over
the utilisation of a grant of Rs. 14 lakh in 7 districts ultimately leading to detection of only 5
bonded labourers. The Chief Secretary, Rajasthan agreed to get the findings of the surveys
verified personally by the DMs.

9.7 Thelast review made on 4-5April 2002 had reveal ed 16 pending cases of rehabilitation of
released bonded labourers. All of them have been rehabilitated under the Centrally Sponsored
Scheme with benefits under the IndiraAwasYojana(lAY) schemein the period of report. There
has been no detection of bonded labour in the State after the last detection reported on 5.2.2002.
This evoked an adverse comment from the Chairperson. 57 prosecutions were pending at the
@ time of the last review. 18 cases were filed under the Bonded Labour Act since then. 16 cases
have been decided leaving afina pendency of 59 cases.

9.8 Rs. 2.5lakh out of agrant of Rs. 10 lakh received from the Union Ministry of Labour in
2001 for ‘Awareness Generation Programme’ on the evils of bonded labour had been spent till
the time of review.

Uttar Pradesh
9.9 Vigilance Committeesarein positioninall the 70 District HQsand 292 out of atotal of 297
Sub-Divisiona HQs.

9.10 The previous review made on 16-03-2004 had mentioned 395 pending cases of
rehabilitation of released bonded labourers. Thisfigure rose to 398 on 31.3.04. It is heartening
that all the 398 cases were cleared by arranging rehabilitation under the Centrally Sponsored
Scheme in the period under review.

9.11 55 bonded labourers were identified and released in UP in 2004-05 — 15 in Allahabad,
4 in Mirzapur and 36 in Aligarh. All of them were migrant labourers and went back
to their native districts. Necessary action for their rehabilitation under the Centrally
Sponsored Scheme in their parent States was duly initiated. Prosecution aspect remains
totally neglected.
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9.12 A grantof Rs. 10lakhwasreceived from the Union Labour Ministry for survey of bonded
labourer in October, 2001. However, the funds were actualy made available to the Labour
Commissioner towards the end of 2003 with Commission’s efforts. The survey work as taken
upindistrictsof Mirzapur, Allahabad, Kannauj, M eerut and Gautambudh Nagar. Only 7 bonded
labourerswereidentified in Mirzapur asaresult of these surveystill 30-09-2004. A grant of Rs.
10lakh released by the Government of Indiafor awareness generation has been utilized properly
on Radio/TV programmes, publication of booklets on bonded labour, staging of nukkad nataks
etc. as per the guidelines of the Ministry of Labour. A grant of Rs.5 lakh was received from the
Government of India for evaluation studies in Varanasi, Chitrakoot, Mathura, Mirzapur and
Sonebhadra. Studies were conducted by Giri Vikas Adhyan Sansthan, Lucknow (Varanas and
Chitrakoot), the Academy of Management Studies, Lucknow (Mathura) and the Institute of
Tourism Studies Lucknow University (Mirzapur and Sonebhadra). The following findings of
these surveys throw useful light on the phenomenon of bonded |abour in UP:

(1) Almost 100% of the released bonded Iabourers have rural background. Over 80% are
landless agricultural labourrs.

(2) Indebtedness was the pre-dominant case of bondage.

(3) Representation of SC/ST and OBC classesrangesfrom 83% to 100 %. Mudlims congtitute
12.9% of the total number. All the released bonded labourers were detected at stone-
quarries, carpet-loomsor brick-kiln.

(4) Thelevel of illiteracy was found to be ranging from 65 to 81%, and

(5) Theaveragemonthly incomebeforereleasewasRs. 25010 300. It isseen to have doubled
after rehabilitation. Prosecution of employersof bonded |abour has been totally neglected.
The rehabilitation grant avail able under the Centrally Sponsored Schemeisinadequate.

Madhya Pradesh

9.13 25o0ut of atotal of 48 districtsof the State are considered ‘ Bonded L abour-Prone Districts .
District and Sub-Divisional level Vigilance Committeesarein placein all the 48 districts except
Khargon, Devas and Sheopur.

9.14 A total of 411 bonded labourers have been identified and released in 10 districts of MP
during the period 1999-2000 to 2004-05 (upto 31-12-2004). Thereview isconfined to the period
from July 99 onwardswhen the subject wastransferred from the Revenueto L abour Department.
The Labour Commissioner informed that the recordsfor the period before 1999 are not avail able.

9.15 188 out of atotal of 411 identified and released bonded |abourers are migrant labourers
belonging to U.P. (17), Chhatisgarh (143) and Bihar (28). Although intimation about their
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identification and rel ease along with copies of Release Certificates has been sent to the DM s of
the District concerned in their native States, in most cases full address of the migrant labourers
have not been mentioned making it impossiblefor the authorities concerned at the receiving end
to arrangetheir rehabilitation under the Centrally Sponsored Scheme. The Labour Commissioner,
MP has been instructed to get the needful done.

9.16 216 out of atotal of 223 identified and rel eased bonded labourers belonging to MP have
been rehabilitated under the Centally Sponsored Scheme. Seven personsreleased in December,
2000 from Vidishaareyet to berehabilitated asthey could not belocated at their addressrecorded
in the Release Certificates. Their rehabilitation is being persuaded. Besides the rehabilitatory
package of Rs. 20,000 under the Centrally Sponsored Scheme, the released bonded |abourers
have been provided benefits of (a) allotment of residential plots to homeless labourers and (b)
allotment of agricultural land to landless|abourers, wherever possible. M P offerstwo excellent
examples of rehabilitation of released bonded labourers at Vidisha and Shivpuri, references to
which have been made in the Commission’s reports for 2002-03 and 2003-04.

9.17 A total of 22 criminal casesunder the Bonded L abour Act/IPC have been registered since
1999-2000. 20 cases are pending trial — 16 with Judicial Magistrates and 4 with Executive
Magistrates. The provision u/s 21 of Bonded L abour Act empowering the Executive M agistrates
to try offences under the Bonded L abour Act are being used reluctantly. Two casesare till at the

@ investigation stage.

9.18 The Government of MP hasdrawn full grant of Rs. 25 lakh released by the Government
of Indiafor survey (Rs. 10 lakh), Evaluation Studies (Rs. 5 lakh) and Awareness Generation
(Rs.10 lakh) The State has been slow in utilization of funds received from Government of
Indiafor the survey work and Evaluatory studies. The grant was made avail able to the L abour
Department in March, 2003. Dr. Babasaheb Ambedkar National Institute of Social Science
(BANISS), Mhow was engaged in January, 2004 to carry out the survey of bonded labour in
thedistrictsof Vidisha, Chattarpur, Panna, Shivpuri and Raisen. The same I nstitute was engaged
for Evaluatory studiesin the samedistricts. Thefindings of surveysand reports of Evaluatory
studies were not ready till the time of review. The grant for awareness generation has been
utilized through an organixation called MADHYAM which has spent the amount on printing
of posters, wall calendars, pamphlets besides arranging radio talks and nukkad nataksin 23
bonded labour prone districts of MP.

Maharashtra

9.19 Vigilance Committees are in place at al the District HQs (35) and Sub-Divisional HQs
(109) of the State. However, these Committees are not meeting regularly and the detection of
bonded |abour ispracticaly nil inthe State. Pending rehabilitation of 36 migrant bonded labourers
—3 belonging to Karnatakaand 33 to Tamil Nadu was mentioned in the Commission’sreport for
2003-04. Thereview hasreveal ed deficienciesin the documentsrel ating to these rel easeswhich
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were sent to the native States. No definite information about their rehabilitation at those ends
could be furnished.

9.20 Five bonded labourers were identified and released in the period under review. Four of
them were migrants belonging to Tamil Nadu. All the five were given the minimum interim
relief of Rs. 1000 each. The perusal of records shows that the Release Certificates in respect of
migrant labourers sent to Tamil Nadu werein Marathi making it difficult for the DM s concerned
to take up their rehabilitation. The Labour Commissioner was requested to arrange to send
Englishtrandationswithfull details

9.21 The Government of Maharashtra received (funds to the tune of Rs. 24 lakh) from the
Union Labour Ministry, for carrying out the Bonded Labour Survey in 12 districts. The grant
released by the Labour Ministry in October, 2003 could not be utilized in 2003-04. The sanction
wasgot revalidated in September, 2004. Theearlier ideaof entrusting the survey to the Maharashtra
Institute of Labour Studies was dropped and the DCs were instructed to conduct the survey
using Government staff and Panchayati Rgj Institutions. Results could not be furnished during
the period of report.

9.22 The Maharashtra Government has not availed of a grant of Rs. 10 lakh offered by the
Union Labour Ministry for the purpose of awareness generation. No information has been
furnished on prosecution.

Punjab

9.23 Vigilance Committees have been constituted in all the 17 District and 67 Sub-Divisional
HQs. There has been no detection of bonded labour in Punjab after the last review made on 09-
03-2004. There has been no progress about the pending rehabilitation of 141 bonded labourers
either. The review revealed that 142 and not 141 bonded labourers were identified in Punjab
during the period of 1999-2004. Only in one caseinvolving identification of 4 bonded |abourers
in Ferozepur in 2000, the State share of Rs. 10,000 each was paid. In another case involving
identification of 108 bonded labourers (65 of Jalandhar in 1999, 42 of Kapurthalain 2001, and
one of Ferozepur in 2004), the Central share of Rs. 10,000 each has been received but islying
undisbursed with the Government. The State has not sanctioned the matching grant of Rs. 10,000
each, nor hasit released the amount recelved from the Government of Indiafor the rehabilitation
of the released bonded labourers. In the remaining 30 cases relating to 2001, the details of
bonded |abourers are not available asthe identified labourers are reported to have | eft for their
native places without the knowledge of the district administration. The Commission has noted
with concern the casualness, if not callousness of the Administration to theissue of rehabilitation.

9.24 The State Government hasobtained agrant of Rs. 10 1akh from the Union Labour Ministry
for the survey of Bonded L abour infivedistricts, namely Amritsar, Jalandhar, Ludhiana, Patiala
and Bhatinda. The survey was conducted by two reputed agencies, namely Centre for Research
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in Rural and Industrial Development (CRRID) and Ambedkar Centre, Punjab University
Chandigarh. The reports could not be furnished in the period of report. Despite advice from the
Commission, the State Government does not seem interested in taking up the Awareness
Generation Programme, through a grant of Rs.10 lakh, which has been offered by the Union
Labour Ministry.

Bihar

9.25 26 out of atotal of 38 districts are considered as ‘ Bonded Labour-Prone Districts . The
northern part of Bihar, constantly afflicted by heavy floods as well as drought-conditions, is
known for the largest concentration of poverty, illiteracy and semi-feudal character of society. It
has traditionally been fertile ground for the evolution of the Bonded L abour System.

9.26 Vigilance Committees are in place in all the 38 districts and 101 Sub-Divisions of the
State. A total of 350 released bonded labourers were required to be rehabilitated in the year
2004-05. This included the pending rehabilitation of 168 mentioned in the last annual report.
200 of them have been rehabilitated under the Centrally Sponsored Schemein the period under
review. It is heartening to note that the State share of Rs. 15 lakh for the rehabilitation of 150
balance cases has been included in the third Supplementary of 2004-05 State Budget. The
Commission was assured that their rehabilitation would a so be compl eted before 31-03-2005.

@ 9.27 A dgnificant feature of rehabilitation of the released bonded |abourersin Bihar isan effective @
implementation of Principle of convergence ensuring integration of the Centrally Sponsored
Rehabilitation Schemewith other on-going Poverty Alleviation Programmesrun by the Department
of Rural Development. The Commission wasinformed that al the rel eased bonded |abourershave
been provided benefits under the Indira Awas Yojana and Social Security Pension of Rs. 100 per
month besides receiving the rehabilitation package of Rs. 20,000 per head under the Centrally
Sponsored Scheme. However, perusal of information furnished in respect of districts of Purnea,
Muzaffarpur, Sitamari and Saharsadid not substantiate thisclaim totally.

9.28 No information could be obtained about prosecution as all the detections were madein
other States and not in Bihar.

9.29 Government of Bihar has made full use of the specia grant of Rs. 25 |akh released by the
Union Labour Ministry for awareness generation (Rs. 10 lakh), survey in five districts (Rs. 5
lakh) and five Evaluatory studies (Rs. 5 lakh). Details of utilization of the grant received for
surveys and awareness generation have not been furnished.

9.30 TheEvaluation Studies conducted by A.N. SinhaInstitute of Social Studies, Patnain the
districts of West Champaran, Mungher, Nalanda, Nawda and Patna provide significant
information on the character of bonded labour in Bihar. A total of 811 rehabilitated bonded
labourers were contacted and 606 of them were actually interviewed in these studies. The SCs
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account for 82.03%, STs4.31% and OBCs 14.4% of thetotal number. The proportion of landless
agricultural labourersis82.47% for the 5 districts combined. Non-payment of minimum wages
was reported in almost 100% of the cases. The average level of illiteracy was 88.39%. 99% of
the rehabilitated bonded labourers belong to BPL families. However, the proportion of BPL
card holders amongst them ranges from 48.28 % in Nalanda to 84.11 % in Mungher.

9.31 49.82% of therehabilitated bonded |abourers had received the benefit of IAY. In Mungher
99.34% reported dlight improvement in their financial condition, 100% reported betterment in
food consumption, 98.01% enhancement in socia prestige and 100% reported increasein voting
activity after the release. In Patna 77.85% stated that they were free to work. 46.77% said that
there was no pressure and compulsion of work on them. 41.94% felt better than before.

Jharkhand

9.32 Vigilance Committees are now in place in all the Districts (22) and Sub-Divisional HQs
(35) of the State, which shows significant progress over the situation described in the last report.
However, the ordersregarding the empowerment of Executive M agistratesto exercisethe powers
of Judicial Magistrate u/s 21 of the Bonded Labour Act, have not yet been issued in Jharkhand
aswas mentioned in the last report.

9.33 A total of 196 bonded |abourerswererequired to be rehabilitated in the Statein the period
of review for which an amount of Rs. 39.20 lakh was released to the D.Cs concerned. 185 of
these have actually been rehabilitated under the Centrally Sponsored Scheme and Rs. 37 lakh
utilized. The State has done commendably well in arranging rehabilitation of the released bonded
labourers detected and returned from U.P. Besides providing the package of rehabilitation under
the Centrally Sponsored Scheme, benefitsof IAY and Socia Security Pension have been extended
to amost all of them.

9.34 Utilization of agrant of Rs. 30 lakh for survey in 15 districts resulting in identification of
only one bonded labour was mentioned in the last Annual Report. The State has utilized the
grant of Rs. 101akh received from the Union Labour Ministry for awareness generation carefully
through the Public Rel ations Department by arranging publicity through the Newspapers, Nukkad
Nataks and Telecast of Audio-Video inputs through Doordarshan in accordance with the
guidelines of the Union Labour Ministry. The State has not availed of the grant of Rs. 5 lakh
offered by the Union Labour Ministry for Evaluation Studies.

C] Efforts in the States of Andhra Pradesh, Karnataka, Kerala
and Tamil Nadu.

9.35 Shri K R Venugopal IAS (Retd.), former Secretary to the Prime Minister, continued to
assi st the National Human Rights Commission, New Delhi asits Special Rapporteur, Hyderabad
during the year under review.
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9.36 In furtherance of the efforts at the implementation of the mandate of the Honourable
Supreme Court of Indiainregard to the elimination of Bonded L abour and Child Labour practices
in the Southern States of Karnataka, Tamil Nadu and Andhra Pradesh, Shri K R Venugopal,
Special Rapporteur, NHRC, Hyderabad undertook, during the year 2004-2005, 3 visits to the
State of Karnataka, 5 visits to the State of Tamil Nadu and 9 inspection-cum-study visits in
Andhra Pradesh and held review meetings with the Chief Secretaries, nodal Secretariesdealing
with Bonded Labour and Child Labour, Commissioners and Heads of Departments concerned
and with someof the District Magistratesand field level officers of these States, asalso NGOs.

D] Workshops on Bonded Labour

9.37 The Expert Group on Bonded Labour constituted by the Commission on 22-09-2000
had, initsthereport dated 31.12.01, recommended the holding of workshopsfor sensitizing and
educating the District Magistrates, Superintendent of Police, NGOs and other field functionaries
involved in theimplementation of the Bonded Labour Act. Four such workshopswere arranged
during the period of report at Delhi, Jaipur, Chennai and Bhopal in collaboration with the State
Labour Departments. The Special Rapporteur, assisted by Director, NHRC was involved in
conducting the workshops at Delhi, Jaipur and Bhopal. The Director General (Welfare),
Government of India, actively participated in the workshops on behalf of the Ministry of Labour.

@ 9.38 A Sensitization Workshop was held at Jaipur on 25.2.05 in collaboration with the State @
Labour Department. Theworkshop wasinaugurated by Shri Kirori Ma Meena, Labour Minister,
Rajasthan. The Union Labour Secretary Shri K.M. Sahni and Director General, Labour Welfare
also attended the workshop. The participants numbering 57 included 8 Collectors, 6 ADMs and
31 officers of the Labour Department. The workshop proved useful in identifying significant
Issuesrelating to identification, release and rehabilitation of bonded labour.

9.39 A Sensitization Workshop was held at Bhopal on 23-03-2005 in collaboration with the
State Labour Department. It was inaugurated by Shri Babu La Gaur, CM, MP. Besides the
DMs/ADMs of the Bonded Labour Prone Districts, a number of social activistsworking in the
field of Bonded Labour and Child Labour attended the workshop. The workshop proved
useful in identifying a number of issues relating to identification, release and rehabilitation of
bonded labour.

9.40 The Specia Rapporteur wasinstrumental in conducting the Workshop at Chennai in Tamil
Nadu on the 4-5th of March 2005 to further the mandate of the Honourable Supreme Court of
Indiawith regard to the abolition of Bonded Labour and Child Labour Practicesin Tamil Nadu.
The recommendations and decisions of this workshop were subsequently forwarded to al the
participants, who included the Union Labour Secretary, the Regional Director of the Reserve
bank of India, District Magistrates and several NGOs, as well as several other stakeholdersin
thefield, for their implementation. Their implementation isbeing monitored.
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9.41 Theimportant pointsthat emerged from these Sensitization Workshops include

@

(b)
©
©)

©

Need for fresh, comprehensive survey to determine the magnitude of the bonded
labour,

Constitution of District and Sub-Division level Vigilance Committees,
Prosecution against the offending employers,

Deputy Commissioner to act as Centre of Convergence between Government
Departments & NGOs,

District Magistrates to have positive attitude and exercise their powers under Section
10, 11 and 12 of the Act.

E] Manual on Bonded Labour

9.42 The Ministry of Labour & Employment has brought out a Comprehensive Manual on
Identification, Release and Rehabilitation of Bonded Labour in the country. The Commission
had furnished its comments on the draft Manual to the Ministry of Labour and Employment.

@ The Manual, on the whole, is a useful document for all concerned, working in the field of

bonded labour. The Commission had offered some general suggestionsfor overall modification
of the Manual.
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Rights of the

Vulnerable

A] Human Rights of Scheduled Castes

10.1 DespitedaborateprovisonsintheConditutionand other laws, itisanunfortunate

redity that socid injusticeand expl oitation of Scheduled Castesand Scheduled Tribes
and other wesker sectionspersst. Therearereportsinthe pressabout atrocitiesagainst @

persons bel onging to these groups and the frequency with which they occur isacause
for disquiet. The humiliation which persons belonging to the Scheduled Castes in
general and the Ddlitsin particular suffer even today, more than haf a century after
Indiaproclaimed itsalf to be aRepublic, isamatter of shame.

10.2 For the National Human Rights Commission, the protection of human rights
isessential for defence of democracy itself —ademocracy thatisinclusivein character
and caring in respect of itsmost vulnerable citizens. The Commission holdstheview
that human rightsmust be madethefocd point for good governance. The Commission
has been quite vocal and outspoken in defence of human rights particularly of the
vulnerable sections of the society. The Commisson drawsinspiration initswork for
defence of human rightsfrom Mahatma Gandhi’s very potent observation:

‘It has always been a mystery to me how men can feel themselves honoured by

the humiliation of their fellow beings!

10.3 TheCommission hasbeen concerned about theviolation of the humanrights
of communities designated as Denotified Tribes (DNT) and Nomadic Tribes (NT).
They had, earlier in pre-Independence India, been identified as“Crimina Tribes’.
Though the Criminal Tribes Act, 1871 was annulled soon after independence,
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prejudice against them persisted. The police, as well as members of the public, frequently treat
persons belonging to these communitiesas*born criminas’ and “ habitual criminas.”

10.4 The Commission constituted an Advisory Group to examine the matter, which submitted
itsreport in August, 1998 which made several recommendationsto improve the condition of the
communities. Following are the main recommendations:

. Aretired senior police officer of high reputation may be appointed in every state by the
Commission to watch the cases of atrocities against DNCs and to report them to the
Commission. Where there is a concentration of an old settlement existing, a separate
officer may be appointed at thedistrict level;

Since the police training is still faulty in this respect, the National Police Academy
and other institutionsimparting training to police officersmay be advised to reorient their
syllabi;

NHRC may take the necessary steps leading to the repeal of the Habitual OffendersAct;

. Centra/State Governments may be directed to make proper enumeration of the DNCs,

. TheDNCsmay be provided educational, employment and other infrastructural facilities;
State Governments may be asked to work out action plansfor DNCswith specific provisions
in the plans. The Planning Commission may be advised in this regard;

. Tolaunch amassiveinformation campaign aimed at bringing about changein the general
attitude towards the DNCs,

. TheNationa Sample Survey Organization should be directed to make aspecia survey of
the socio-economic conditions of the DNCs.

10.5 The Commission is monitoring the response from the State GovernmentsUTs on the
recommendations. Further, with aview to ascertain the socio-economic conditions of the DNTS/
NTs, the Commission has approved aresearch project on “A Study of the Human Rights Status
of Denatified and Nomadic Communitiesof Delhi, Gujarat and Maharashtra’ received from the
DNT/NT People’'s Action Group headed by Shri G. N. Devy.

10.6 The Commission is of the firm view that there is a need to combat age-old biases and
entrenched attitudes through education and public information campaigns. The change of attitudes
and mindset of civil society isthe key to further progress in bringing down the discrimination.
For this purpose the Commission has been holding workshops and seminars so as to educate
and create awareness amongst the civil society.

10.7 Inparticular, the Commission hasbeen deegply concerned about the atrocitiesagainst persons
belonging to Scheduled Castes. The Commission, therefore, requested Shri K B Saxena, asenior
retired civil servant, tolook into thisissue. In pursuance, he has completed the study and submitted
acomprehensivereport, which containsanumber of recommendationsto variousauthorities. In
order to monitor the implementation of these recommendations, the Commission has set up a
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Dalit Cell and placed it under the charge of a Member of the Commission. The Chairperson,
NHRC released Shri K.B. Saxena s report on prevention of atrocities against Scheduled Castes
on 12-10-2004. The Céll has co-ordinated the printing of the Report in English. Itisalso being
printed in Hindi and other Indian languages. The Commission has sent its recommendations on
waysand meansto prevent atrocities against Scheduled Castesto various authorities, both to the
Centra and State Governmentsfor taking necessary action (Annexure 11 (a) to(c)). In particular,
States have been asked to:

. ldentify atrocity and untouchability prone areas and prepare a plan of action.

. Appointment of exclusive special courtswherevolumeof atrocity casesislarge and appoint
competent and committed special public prosecutors.

. A 3-tier Training programme for police and civil functionaries.

. An annual workshop of District Magistrates and Superintendents of Police on
implementation of lawsinthisregard.

. Women officers should be assigned to all atrocity prone areas, with cells established to
entertain complaints;

. Self-help groups of Scheduled Caste women should be given elementary legal training
along with sessions on confidence building;

. ldentify aNGO in each district which can be approached in case of custodia violence or
any other atrocity.

@ . Panchayatsmay be sensitized about theissues concerning the Scheduled Castesand various @
De-Notified Tribes.

. Ingtitute annual awards for the police stations and districts, which emerge as the most
responsive to the complaints of the Scheduled Castes.

10.8 TheCommission proposesto closely monitor theimplementation of theserecommendations
in the coming years.

10.9 The Commission also organized a two-day Sensitization Training Programme for senior
police officersin the Northern Region on the prevention of atrocities against Scheduled Castesin
New Ddhi in the month of January 2005 in partnership with the Indian Socia Institute. The
workshop aimed at sengitizing the law enforcement personnel about the scale and intensity of
atrocities on the Scheduled Castes and Scheduled Tribes communitiesin the country and thelegal
support availableto themto carry out their rolefor the protection and promotion of human rights of
the Ddit community. The programmewaswell received. Thefeedback received from the participants
suggested that the Commission should organize smilar programmesin other parts of the country.

B] Manual Scavenging

10.10 The NHRC has been vigorously pursuing the need to end the degrading practice of
manual scavenging in the country. It has taken up this matter at the highest echelons of the
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Central and State Governmentsthrough aseries of personal interventions by the Chairperson of
NHRC. The Central Government notified the Employment of Manual Scavengers and
Construction of Dry Latrines (Prohibition) Act, 1993 on 24 January, 1997.

10.11 Inkeepingwiththe PrimeMinister’ sannouncement, the Planning Commission formul ated
aNational Action Plan for total Eradication of Manual Scavenging by 2007. The salient features
of the Plan are :-

| dentification of Manual Scavengers

The 1993 Act should be adopted by all the States where manual scavenging exists
Involvement of NGOs

Ministry of Finance should issue necessary instructions to Nationalized Banks for
providing loans

5. Incentivesfor Implementation

AwbdpE

10.12 The NHRC has been monitoring the following action points: -

1. Adoption of the Employment of Manua Scavengers & Construction of Dry Latrines
(Prohibition) Act, 1993.

Carry out Survey to identify the number of Scavengers and their dependents.

Imparting of training to the identified Scavengers. @
Rehabilitation under the prescribed funding pattern.

Making provision in building by-laws not to sanction new building without provision of
pour flushlatrines.

(S S A

10.13 Asdecided inthelast meeting held in the Commission, the Ministry of Social Justice and
Empowerment convened a meeting on 26.07.2004 with the representative of the concerned
Ministries/Departments/Organisations. Concluding the Action Plan, it was decided that the
National Action Plan isto be implemented in atime-bound manner so as to ensure eradication
of manual scavenging by 2007. The pace of progress has however been slow. It was observed
that as per the discussion, following actions are to be taken expeditiously for timely
implementation of the National Action Plan:-

i) Survey of manual scavengersisto be conducted in atime-bound manner;

i) Thescheme of ILCSisto be modified urgently to make suitable provision for providing
fundsto the State for conducting surveys,

i) The Employment of Manual Scavengers and Construction of Dry LatrinesAct. 1993 to
be transferred from Ministry of Urban Development to Ministry of UEPA;
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iv) Suitable fresh guidelines are to be issued for expeditious implementation of National
Action Plan;

v)  Ministry of Finance should beapproached for issuing necessary instructions to
Nationalized Banksfor providing loans;

vi) Details of release of funds and unspent balances are also to be provided to Ministry of
Social Justice & Empowerment; and

vii) Sanitation Councils areto be set up inthe State Government.

10.14 Duringthe period under report, thedecis onstakenin thelast meeting held with the concerned
State Governmentswere followed up. The response from the States has not been very encouraging.

10.15 According to the information available with NHRC, the latest position with regard to
status of adoption of the Act by the StatesUTsis as under:-

10.16 TheStatesof AndhraPradesh, Assam, Chhattisgarh, Gujarat, Haryana, Himachal Pradesh
(itsown Municipa Act), Karnataka, Kerala, Madhya Pradesh, Maharashtra, Orissa, Tamil Nadu,
Tripura, Uttar Pradesh, Uttranchal, Punjab, Meghalayaand the UT of Andaman & Nicobar Idands
@ have already implemented the Central Act. The States of Bihar, Jammu & Kashmir, Jharkhand, @
Manipur, Rajasthan, West Bengal and the UTs of Dadra & Nagar Haveli, Daman & Diu,
L akshadweep & Pondicherry have not adopted the Central Act. The States of Arunacha Pradesh,
NCT of Delhi, Goa, Mizoram, Nagaland, Sikkim and the UT of Chandigarh have informed that
they are manual scavenging free or they do not have dry latrinesin their respective StatesUTSs.

10.17 A review meeting with the representatives of the noda Ministries, the State Governments/
UT Administrations and the NGOs is scheduled to be held shortly.

C] Rights of the Elderly
(a) National Old Age Pension Scheme

10.18 TheCommissionisdeeply concerned about the protection of rightsof older persons. Earlier,
two roundsof discussionswereheldinthe Commiss onwith somerepresentativesof Non-governmental
Organizationsworking for therights of the older personswho made anumber of suggestionsin this
regard. Initsmeeting held on 08-03-2002, the Commission noted the detail s of theimplementation of
the Old Age Pension Scheme by the Central and State Governments and desired that the matter may
be sent to Shri K. B. Saxena, IAS (Retd.), Former Advisor, Planning Commission for an in-depth
study and recommendations. The Secretariat of the Commission assisted Shri Saxena by making
availablethe source materia and database onthe subject from variousquarters, including the Ministry
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of Rurd Development, Nationa Institute of Rura Development, Hyderabad etc. (The study has
been completed during 2005-06 and is under consideration of the Commission)

(b) Security of Senior Citizens

10.19 A report appeared in THE HINDU dated 22-6-2004 regarding setting up of Special Cell
to monitor security of senior citizens in Delhi. The Cell has been set up in the wake of the
gruesome murder of Lieutenant General (Retd.) Harnam Singh Seth and hiswife at their Vasant
Enclaveresidence. A meeting was held at theinstance of Lt. Governor of Delhi, Shri B. L. Joshi
inwhich the decision to set up Specia Cell was taken.

10.20 The Specia Cell would function directly under the supervision of Shri Sudhir Yadav,
Additional Commissioner of Police (Crime Branch). However, the modalities of itsfunctioning
were yet to be worked out.

10.21 The Delhi Police have aso decided to take the following steps to ensure safety and
security of senior citizensin Delhi :-

. Togivewidepublicity to the dedicated helpline numbersfor senior citizens (1091 and 1291);

. To contact on the above numbers in case the names of senior citizens do not figure in the

@ list of senior citizens prepared by the Delhi Police; @

. To verify the character and antecedents of servants before their employment;

. Tocollect at least two referencesfrom their domestic helpsto facilitate proper verification;

. Toreduce the dependence on unknown persons, the Delhi Police have launched “Adoption
of Senior Citizensby School Students’ programme. Under the scheme, studentsfrom various
schoolsvisit senior citizensliving away from their children to sharetheir problemsandto
extend to them emotional support;

. Delhi Police have a so issued some guidelinesin newspapersinstructing the senior citizens
to install grills on the door, cover transparent windows with curtains, keep lights on
throughout the night, install alarm bellslinking with neighbours, etc.

10.22 The Commission felt that the issue of senior citizens needs to be taken up in awider
perspective for the entire country by the Commission. It was decided that a Core Group be
congtituted to go into theissuesrelating to security, health and housing requirements, etc. of the
senior citizens. The Core Group is being set up.
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Internally Displaced
Persons

A] National Policy on Resettlement and
Rehabilitation

11.1 The Commission reviewed the provisions of the National Policy on
@ Resettlement and Rehabilitation sent to it by the Ministry of Rural Devel opment.
The Commission has noted that the rehabilitation policy has not been madeapart of
theLand AcquisitionAct of 1894. The Commissionisof thefirm view that resettlement
and rehabilitation should be incorporated in the legidation proposed to be enacted
by the Ministry of Rura Development so that it becomes justiciable. Keeping in
view human rightsaspectsand related publicinterest involved, the Commission has
also sought acopy of the draft legidation in thisregard for acritical review.

11.2 The Ministry of Home Affairs in the Action Taken Report on the Annual
Report of the Commission for the year 2002-2003 has mentioned that a national
policy on the subject has been notified. The draft bill proposed to be introduced
for legidative approval are processed in accordance with legidative procedure
prescribed in thisregard.

B] Visit of the APF Team to India on Issue of IDPs

11.3 TheBrookings-SAIS project ontheInternally Displaced and theAsiaPacific
Forum undertook an eighteen month internally displacement project consisting of
individual assessments of six institutionsin countries experiencing displacement
(India, Indonesia, Nepal, Philippines, Sri Lanka and Thailand) and a regional
workshop devoted to theissueto be undertaken in 2005. Inrespect of this, afour-
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member team visited the Commission from 4-7 October 2004 to undertake thefifth institutional
assessment in theregional programme.

11.4 The purpose of the visit was to discuss the NHRC's activities with regard to IDPs and
develop recommendations for the Commission’s consideration on means to enhanceitsrolein
thisarea.

11.5 Theteam offered the following recommendations on the existing efforts:
« To enhance NHRC's capacity on the issue of IDPs
. To promote greater understanding and dialogue on IDP issues
. Promotion of effective and comprehensive Law and Palicy.

11.6 Therecommendationsof theAsiaPacific Forum’sIDP Projectsteam have been considered
by the Commission. A number of steps have been proposed to address thisissue.

C] Human Rights Situation in Natural Disasters
a] Tsunami

11.7 Taking suo-motu cognizance of the calamity that arose from devastating tsunami waves
which hit large areas of coastal India, including Andaman & Nicobar Islands, Pondicherry,
Tamil Nadu, Andhra Pradesh and Kerala on 26.12.2004, the Full Commission, vide its
proceedings dated 13/01/2005, observed that:

(i) itisessentia that the Government machinery involved in rehabilitation is able to take
all necessary steps for an equitable distribution of both relief as well as rehabilitation
measures while maintaining transparency and ensure that the poor, destitute women,
destitute children and all persons, who would be in greater need of the relief and
rehabilitation measures, are not deprived or made to suffer and are well taken care of;

(i) in order to ensure smooth process of relief, the concerned State Governments/
Union Territories must at the earliest prepare and publicize a computerized list of
persons, dead or missing, because of tsunami disaster, asaso list of thetotally/partialy
destroyed properties; as such authentic list would hel p in smooth settlement of insurance
and other claims of the victims and expedite the rehabilitation process and also help
thefamiliesto trace the missing persons,

(iif) to ensure that young widows and children were not sexually or otherwise exploited

National Human Rights Commission Annual Report - 2004-2005

170 $ 7/17/06, 6:30 PM T




iIN_____UEEEN . [T [T

by unscrupulous elements, the State Governments/Union Territories should evolve a
mechanism towards that end and to prepare a computerized list of such widows and
children who were victims of tsunami disaster which would help the authorities to
guard against their expl oitation.

11.8 The Commission called for responses from the Secretary, Ministry of Home Affairs,
Chief Secretaries of the Governments of Andhra Pradesh, Kerala and Tamil Nadu as also the
Administrators, Andaman & Nicobar |slands and Pondicherry. Responses were received by the
Commission from the Government of AndhraPradesh, Administrator, Andaman Nicobar |dands,
Government of Kerala, Administrator UT of Pondicherry, the Ministry of HomeAffairs, besides
an interim reply from the Government of Tamil Nadu.

11.9 TheCommission alsoreceived severa petitionsfrom variousindividual NGOsalleging
(@) eviction of fishermen from coastal areas by the State Government of Tamil Nadu in the name
of rehabilitation and thus endangering their livelihood, and (b) discrimination against dalitsin
distribution of relief and rehabilitation works by the Administration. Responsein the matter was
called for from the Government of Tamil Nadu, which is still awaited.

b] Monitoring of Cyclone Reconstruction Work in Orissa

11.10 TheCommission continued to monitor theimplementation of itsrecommendationsrelating
to Cyclone Reconstruction Work in Orissareferences to which can befound in previous reports
of the Commission. The State Government has been very regular in sending quarterly progress
reportsto the Commission in thisconnection. Following progress has been registered during the
year 2004-05:

1. Construction of Multipurpose Cyclone Shelters- Out of 40 MCSsto beinstalled with the
World Bank assistance, construction of 32 has been completed. The construction of 8isin
progress. However, there has been no further progress on construction of the 60 MCSs
taken up withthe Chief Minister'sRelief Fund (CRMF) after the completion of construction
of 57 MCSswas reported and finds mention in the last report.

2. Construction of School Buildings- Asper therevised programme, 5798 Primary School
and 1170 High School Buildings were required to be constructed. The construction of
5645 Primary and 1046 High School buildings was completed till 31-03-2004. In the
period of this report, the number of completed Primary School Buildings and High
School Buildings has gone upto 5724 and 1118, respectively. Construction of 50 Primary
School and 34 High school buildingsisin progress.

3. Operationalization of ICDS Projects - All the 41 ICDS projectsincluding 27 sanctioned
in the wake of the super-cyclone have been operationalised.
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4. Action against Supervisory Staff Responsible for Delay in Opening of ‘ SLUICE’ Gate.
—The Commissionisnot satisfied with the progress of departmental proceedingsinitiated
against one Superintending Engineer (Civil), two Executive Engineers and one Assistant
Engineer (civil) for professiona negligence, which had aggravated the impact of the
floods in Keonjhar town and Bhadrak municipality area. Action against these officers
was initiated after the Commission expressed its dismay over the decision of the State
Government to treat the matter as closed after punishing ajunior engineer. It has been
appropriately conveyed to the Government. The Commission has been informed that the
departmental proceedings are at thefina stage.

5. Expansionof OrissaDisaster Rapid Action Force (ODRAF) - Following the Commission’'s
recommendations, the State Government has formed a specialized outfit called Orissa
Disaster Rapid Action Force (ODRAF) within the Orissa State Armed Police to take up
the restoration of essential services like power, water, telephone-communication etc. in
the wake of natural disaster. Starting with three battalions initially, these units are now
available in 5 out of atotal of 8 Armed Police Battalions of Orissa. These have been
strategically located at Balasore, Cuttack, Chatrapur, Jharsuguda and Koraput. It is
proposed to create 3 more units of ODRAF to be stationed at Charbatia, Bhubaneshwar
and Rangamatia.

c] Monitoring of Post Earthquake Measures In Gujarat

11.11 The Commission took suo-motu cognizance of the national calamity that arose from
the devastating earthquake, which hit large areasin the State of Gujarat on 26-01-2001. Keeping
in mind the precedent of monitoring of relief and rehabilitation work in the super
cyclone-affected areas and the generally perceived efficacy of the Commission’sintervention
in Orissa, the Commission engaged itself inthistask in Gujarat in the aftermath of devastating
earthquake.

11.12 In order to monitor closely the follow-up action taken by the State Governments to
impact itsdirections, the Commission set up aGroup consisting of Shri PGJNampoothiri, Specia
Rapporteur, NHRC; Shri Gagan Sethi, Managing Trustee of JanVikas Trust; Smt. Annie Prasad,
President of Kutch Mahila Sangathan and Prof. Anil Gupta, [IM, Ahmedabad.

11.13 The Specia Rapporteur submitted a preliminary report of the Group in February, 2003
regarding the monitoring of the relief of persons disabled in the earthquake. A detailed report
from the Special Rapporteur was received during the period under report. The highlights of the
report are asunder :-

(i) Thereare several complaints of irregular payments to widows due to inadequacy funds
at thedisposal of District Officers.
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(i)

(iii)

(iv)

v)

(vi)

(viii)

(ix)

()

(xi)

A number of houses constructed by outside agencies are lying un-occupied because
there are no takers. The beneficiaries are not willing to accept relocation. Theresultis
acolossal waste of scarce funds.

There are a number of complaints regarding payment of housing assistance and
classification of damaged houses since as many as 15,000 persons in Kutch area aone
have been denied any assistance though their houses either fell in G-5 category or had
to be demolished.

There are instances where the instructions given by the Lokpal had not been complied
with. Some of the cases have been quoted by the Special Rapporteur.

Themain issuein al these and similar cases is the tendency on the part of the officers
to be too technical and treat such mattersin aroutine unsympathetic manner.

Draft town planning schemes have been finalized for 4 towns, namely, Bhuj, Anjar,
Bhachau and Rapar. A Board of Appeal with District Judge as Chairman has been
constituted to hear and dispose of objections. This process is likely to take some
considerabletime.

(vi) The victims of earthquake, who were tenants are facing lot of difficulties since they

have either lost their documents, either due to passage of time or in the quake. They
have no proof to establish their tenancy rights. There are 1000 such families who are
awaiting decision of the Government for allotment of land.

The relocated sites are neither attached to the Municipalities or village panchayats.
The area development authorities have no democratic dispensation or responsibilities.
One common complaint is that the money raised by the sale of property in the towns
was not being used for devel opment.

It is feared that the new Town Planning Schemes do not take care of the Gujarat High
Court order that no construction should be permitted to interfere with the water bodies.

Under the new Scheme, thereisno provision for shopsin residential areas selling daily
requirements. These are proposed to be rel ocated at designated areas only.

While physical rehabilitation of the victims has made reasonable progress, economic
improvement has not happened.

(xii) Under the scheme of assistance to Professionals, 34 advocatesin Kutch have been left

out while others have received the subsidy.
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(xiii) Regarding updating the building by-laws, some action has been taken, but alot remains
to be done. There is no qualification required to become a builder. The structural
engineers hardly verify whether the structures are properly put up. They do not have
the time to check the quality and adequacy of the materials used.

d] Rehabilitation of Gujarat Riot Victims

11.14 IntheAnnua Report for the year 2003-04, the Commission had mentioned in detail on
itsinterventions on theissue of relief and rehabilitation of victims of the communal violencein
Gujarat which took place in the year 2002. A report was received from the State Government,
in February, 2005, inter-alia, detailing the measurestaken by it on therelief and rehabilitation of
thevictims of the Gujarat riots. Further clarificationswere sought from the State Government,
inMarch, 2005, with regard to the total number of families displaced dueto theriots, the number
of familiesrehabilitated, both, temporarily and permanently and, the number of familiesstill left
to berehabilitated along with reasonsfor the same. A reply hasbeen received, after reminders, in
the middle of September, 2005. The Commission has sought the comprehensive views and
comments of its Special Rapporteur, on the report of the State Government, before deciding on
the further course of action.
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Research Studies and
Projects

12.1 The Statute of the Commission requiresit to undertake and promoteresearch
in the field of human rights [Section 12 (g)]. Ever since the Commission was
congtituted, its endeavour has been to ensure that its overall effortsin the area of

research are not only of greater depth and relevance but also have a practical
@ outcome. The research studies thus undertaken by the Commission are not only
directed to ascertain ground realities, build database, etc., but also to evolve some
kind of amechanisminthe country that can be used to promote and protect human
rights and combat violations of such rights. The Action Research on Trafficking
in Women and Children in India has been one such effort in this direction. The
details of the Action Research and other research studies and projects, a few of
which have been completed and the others on-going are given below:

1] Completed

A] Action Research on Trafficking in Women and
Children in India

12.2 Asmentioned in the earlier annual reports from 2000-2001 onwards, the
Commission nominated one of its members to serve as afocal point on Human
Rights of Women including Trafficking in the year 2001. In order to provide
respiteto the victims of trafficking aswell as strengthen the vulnerable groupsin
the supply zones both economically and socialy, the Focal Point felt that it was
necessary to have, first and foremost, an authentic database on all aspects of
trafficking. Accordingly, it undertook an Action Research on TraffickinginWomen
and Children in India in the year 2002 in collaboration with UNIFEM and the
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Institute of Social Sciences, a research institute in New Delhi. The cost of the entire research
was borne by UNIFEM.

12.3 Themain objective of the Action Research wasto study thefactors, trendsand dimensions
of trafficking including vulnerability mapping of geographical areaspronetotraffickinginterms
of demand, supply and transit points/zones; assessthetypesof existing responsestoissuesarising
from trafficking in women and children including the role of Government, law enforcement
agencies, NGOsand othersin preventing, detecting and combating trafficking; review theexisting
laws and recommend changes for strengthening of old laws or enactment of new law(s); and
bring out a comprehensive Plan of Action for prevention of trafficking, protection of trafficked
women and childrenincluding their rehabilitation and repartriation and better law enforcement.

12.4 Being an Action Research, an attempt was simultaneously made along with the research
to generate awarenessthrough training programmes, seminars, workshops, etc. on mattersrelating
to trafficking among all the stakehol ders so asto sensitize them about the problem of trafficking;
facilitate variousactivitiesin the States’'Union Territorieswith respect to prevention of trafficking,
investigation into and prosecution of traffickers, protection of trafficked victims, including their
rescue, rehabilitation and repatriation/reintegration; and building up a functional network of
governmental and non-governmental agenciesfor preventing and combating trafficking inwomen
and children.

12,5 TheAction Research was guided, facilitated and supervised by a National Study Team
consisting of Shri Sankar Sen, Senior Fellow, ISS; Prof. B.S. Baviskar, Senior Fellow, ISS;
Dr. B.S. Nagi, Consultant, ISS; Shri PM. Nair, Nodal Officer, NHRC and Dr. Savita Bhakhry,
Senior Research Officer, NHRC.

12.6 TheAction Research wascompletedin July 2004 and itsreport wasrel eased to the public
on 24 August 2004. The recommendations and suggestions that have emerged from the Action
Research are at Annexure 12. Copies of the report were later forwarded to all concerned in the
Central Government, States/Union Territories for effective implementation of the
recommendations for preventing and combating trafficking. They were also requested to send
an Action Taken Report on the steps taken by them. So far Action Taken Reports have been
received only from the Department of Police of Government of Arunachal Pradesh and
Government of Goa.

12.7 Theissue of trafficking was also raised during the meeting of the Commission with the
Chief Secretaries and Directors General of Police that was held on 14-12-2004 at New Delhi.
Since the Memorandum of Action Taken on the Annual Report of the National Human Rights
Commission for the year 2002-2003 on the said subject states that ‘the observations of the
Commission have been noted’, the Commission trusts that action would be taken on the
recommendations of the Action Research by all State Governments and Union Territory
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Administrations at the earliest so that anti-trafficking interventions and initiatives follow the
paradigm of human rights.

B] Operation Oasis — A Study Related to Mentally Ill Persons
in West Bengal

12.8 The Commission entrusted the Sane and Enthusiast Volunteers’ Association of Calcutta
(SEVAC), a Kolkata based NGO to carry out the *Study related to mentally ill persons
languishing injails, vagrant and juvenile homes of West Bengal’. The duration of the project
was initially for a period of one year for which Rs.3,10,000/- were sanctioned by the
Commission.

12.9 Themainobjective of the study wastoidentify the percentage of mentally ill and mentally
disabled personsin prisons and other correctional and custodial institutions in West Bengal as
well as assesstheir overall human rights situation so that arrangements could be made for their
release and restoration.

12.10 The study has been carried out in four jails, namely, Dumdum Central Jail, Presidency
Jail, Alipore Special Jail and Berhampore Central Jail; three Vagrant Homes, namely, Home for
L unatic Vagrantsat M ahal andi, which housesboth malesand femal es, UttarparaFemale Vagrant
@ Home, Dhakuria Male Vagrant Home, and two Rescue Homes, namely, Kishalay Home for
Boysand S.M.M. Home at Liluah for females.

12.11 Thestudy hasbeen completed by SEVAC anditsfina draft report has also been submitted
tothe Commission. Itisinferred from thereport that while care of mentally ill patientsremainsa
cause of concern; the State Government too was neither discharging its duties and obligations
towards these patients nor complying with the provisions of the Mental Health Act, 1987.

ll] On-going Studies

A] Study of the Implementation of the Juvenile Justice
(Care and Protection of Children) Act, 2000

12.12 The Commission approved aproposal for undertaking a study of the Implementation of
the Juvenile Justice (Care and Protection of Children) Act, 2000 in February 2004 submitted by
the Socio-Legal Information Centre, New Delhi. The study aims to review the extent of
implementation of the Juvenile Justice (Care and Protection of Children) Act, 2000 by carrying
out thefollowing:-

. Interaction with the nodal Government agenciesto ascertain the status of the Institutions/
Committees/Boards that ought to be set up under the Act;
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. Interaction with the nodal Government agencies to ascertain the status regarding
framing of rules, appointment of judges, staff etc.;

. Find out the different kinds of homes set up or identified for the reception of children
falling within the ambit of the Act;

. Interviewswith key institutions/academicians and child rights groupson their opinion on
the proper implementation of the Act;

. Examining the obligations cast on the Government and NGOsunder theAct and ascertain
the status of itsimplementation;

. Examining the status of the special juvenile police unit to be created under the Act;
Collecting statistics on the number of children who have been covered by the Act; and

. Compiling information with respect to the public interest litigation filed for the
implementation of theAct.

12.13 The 15-month research study started in March 2004. The study would collect datafrom
16 States, viz. Andhra Pradesh, Bihar, Delhi, Goa, Gujarat, Karnataka, Kerala, Madhya Pradesh,
M aharashtra, Manipur, Orissa, Punjab, Rajasthan, Uttaranchal, Uttar Pradesh and West Bengal .
At thetime of writing thisreport, datawere collected from the States of Bihar, Gujarat, Madhya
Pradesh, Maharashtra, Manipur, Orissa, Punjab, Rajasthan, Uttar Pradesh and West Bengal .
From the data collected till date, it can be inferred that so far no special juvenile police unitsas
prescribed under the Act have been set up in the States of Bihar, Madhya Pradesh, Maharashtra,
Manipur, Orissa, Punjab, Rajasthan and West Bengal. The dataalso reveal that Juvenile Justice
Boards have not been set up in the State of Bihar, neither have the Child Welfare Committeesin
the State of Madhya Pradesh been set up. Further, there were only two Juvenile Justice Boards
functioning for the entire State of West Bengal. The study isin progress.

B] Current Trends in Child Labour in Beedi Industry

12.14 The Commission hasentrusted the research study on ‘ Current Trendsin Child Labour in
Beedi Industry’ to Surul Centre for Servicesin Rural Area (CSRA), aNGO based in Birbhum
District of West Bengal. The main objective of the study isto examine the magnitude aswell as
the existent trends in child labour in the beedi industry, especially the socio-economic realities
that force young children to start beedi rolling at an early age.

12.15 The study has been undertaken in Bharatpur — 1 Block of Murshidabad District in West
Bengal. It has primarily focused on children in the age group of 5 to 7 years engaged in beedi
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processing activities and those falling in the age group of 8to 14 years engaged in beedi rolling
activitiesfrom 10 villageswhich covers about 40% of the villageswhere beedis are being made.
In addition to this, information has also been elicited from the parents of child labourers,
contractors, employers, panchayat functionaries, school teachers, block development authorities,
sub-divisional officialsand district social welfare officials.

12.16 The CSRA hassubmitted itsinterim report to the Commission. Some of the highlights
of theinterim report are that children are the worst sufferers as they get minimum wages of
Rs.5/- for making 1,000 beedis per day. Most of the families whose children make beedis
live below the poverty line. The principal employerswork through their contractorswhoin
turn employ workersin avillage or acluster of villages. About 10% of the beedisrolled by
the children are arbitrarily taken away as ‘standard deduction’ by the contractor on the
pretext of replacing defective beedis made by children. This results in deduction of daily
wages of children. For this research, the NHRC has sanctioned financial assistance of
Rs.1,88,000/-.

C] Freedom Mortgaged and Future Abandoned: Bonded
Child Labour in Karnataka’s Silk Industry

12.17 The Commission has entrusted the above research study to the Institute of Social
@ and Economic Change, Bangalore. The main aim of the research isto analyze the household @
conditions contributing to the occurrence of bonded child labour in the silk industry of
Karnataka and thereby make an overall assessment of the magnitude of bonded child labour
engaged in sericulture in Karnataka. In addition to this, it would analyze the policies and
programmes of the Government and non-governmental organizations in promoting child
rights and eliminating bonded child labour in the silk industry. The total cost of the study
would be Rs.3,60,367/-.

D] Pilot Study of the Socio-Economic, Political and Cultural
Status of Dalit Women in Haryana

12.18 The Commission had reported inits preceding annual report that it had approved aPilot
Study entitled “ Socio-Economic, Political and Cultural Status of Dalit Women in Haryana”
submitted by Maharshi Dayanand University, Rohtak (Haryana). The objectives of the study
areto—

. survey the socio-cultural and economic status of dalit women through field studiesin selected
districtsin the State of Haryana;

. identify the impedimentsfaced by the dalit women in attaining all round development in
social, economic and political field;
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. survey theimpact of Government’s special protective provisionsin providing economic,
political and judicial relief to Dalit women;

. assesstherole of elected representativesin creating awareness among the dalitsin general
and women belonging to this section in particular; and

. makerecommendationsfor theimprovement of the social, economic and political status of
dalit women.

12.19 The 18-month research study started in April 2004. The study isin progress. During the
period under report, data have been collected for the above study from four districts of Haryana,
viz. Fatehabad, Sirsa, Ambalaand Yamuna Nagar, which have maximum concentration of dalit
population. The Commission’s Secretariat held meetings with the Project Director from timeto
time to discuss the progress of the study and gaveitsinputs.

E] Feminization of Poverty and Impact of Globalization - A
Study of Women Construction Labourers in Delhi, Uttar
Pradesh and Haryana

12.20 The Commission approved in August 2004 a proposal for research study entitled

“Feminization of Poverty and Impact of Globalization — A Study of Women Construction

Labourers in Delhi, Uttar Pradesh and Haryana, submitted by Sarojini Naidu Centre for

Women's Studies (SNCWS), Jamia Millia Islamia, New Delhi. The study aims to project

the appalling conditions of women construction labourers and suggest measure for

improving them by:—

. studying the nature and extent of women’s involvement in construction work in the
selected digtricts;

. studying the socio-economic profile of women construction labourers;
. Studying and analyzing the human rightsviolationsfaced by them,;
. finding out the possibility and extent of sexual harassment faced by them;

. accessing theincidentsof migration and displacement among them and to study the problems
associated withit;

. anayzing disabilities, discrimination and deprivation faced by them;

. finding out theimpact of new technologies on their status;
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. studying the legal frame of reference governing women construction labourers and its
relevance; and

. suggesting measuresfor improving their existing conditions.

12.21 The study would cover the States of Uttar Pradesh, Haryana and Delhi. It proposes to

interview atotal samplesizeof 4,500 respondents consisting of construction labourers, contractors,

experts, policy makers, government officers and representatives of non-governmental
organizations. The methodol ogy for the above study including theresearch toolsfor datacollection
have been finalized in collaboration with the Commission. The study hasbeeninitiated by Sargjini

Naidu Centre for Women's Studiesand it isin full swing.

F] Research Study on Domestic Violence against Women in
India : Nature, Causes and Response of Criminal Justice
System

12.22 TheCommission approved financial assistancefor aresearch study on* DomesticViolence

Against Women in India: Nature, Causes and Response of Criminal Justice System” submitted

by Sardar Vallabhbhai Patel National Police Academy, Hyderabad.

@ 12.23 The objectives of the research project are to study the:- @

. nature of domestic violence against women in the country;

. extent and types of violence committed against women by family members,

. causes of domestic violenceinthe country;

. entrenched attitudes and stereotypes held by people which lead to domestic violence;

. dtitudesand stereotypes held by police personnel of variousranks about domestic violence,
which make them to react to instances of domestic violence in a specified manner;

. effectiveness of thelegal provisions regarding domestic violence; and

. recommend suitable interventions for reducing the incidence of domestic violence on the
basis of the findings of the study.

12.24 The Academy submitted the draft report of the research study on 22-03-2005. At the

time of writing this report, the draft report was being examined by the Secretariat of
the Commission.
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G] Study on the Complaints made by Women at Police
Stations at Bangalore

12.25 The Commission approved a research study on the ‘ Complaints made by Women at
Police Stations at Bangalore’ that was submitted by Vimochana— a Forum for Women’s Rights,
aNGO based at Bangalore. The objectives of the study were:-

. tomakean overall assessment of the kind of complaintsthat are made at police stations by
women;

. to evaluate the manner in which these complaints are being handled by police personnel;
. toknow the extent of knowledge the complainants have about their legal rights;

. to ascertain as to who assists the complainants when they lodge their complaints in the
police stations; and

. tosuggest measures that may be adopted within police stations and outside with regard to
improving citizen’s accessto FIRS, the procedure of drafting complaints and follow-up on
theinvestigation and prosecution of complaints.

12.26 For this study, data was collected from two police stations — Jagjeevanram Nagar
and Banaswadi. A total of 264 women complainants were interviewed. In-depth interviews
of police officialsacross rank in both the police stations were al so conducted. Chapter-wise
drafts were submitted by Vimochana from time to time and the Commission’s
Secretariat gave its comments on them. The organisation is in the process of writing the
final report.

H] A Study to Assess the Degree of Realization of Economic,
Social and Cultural Rights in India.

12.27 The Commission had entrusted a study that will assess the human rights situation in
Indiawith particul ar reference to economic, social and cultural rightsto aPPune based NGO, the
National Centre for Advocacy Studies (NCAS).

12.28 The study was conducted in three states of India: Maharashtra, Karnataka and
Chhattisgarh. Field surveyswere conducted in one devel opment block of each state. The blocks
were chosen where the majority of the population belonged to the Scheduled Castes and
Scheduled Tribes. Thefield study focused on

. Collection of list of the Below Poverty Level familiesfrom theidentified villages.
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. Sampling for selection of sample familiesfor the study.
. Collection of primary datafrom the samplefamilies.

. Vigit to ICDS, Government hospitals, fair price shops, schools run by both government
and NGOs to verify the primary data.

. Visit to different NGOs in the selected blocks to cross-examine data as well as their
contribution to economic, socia and cultural rights.

12.29 Thefinal report of the Study is expected to be submitted to the Commission shortly.

I] Action Research Project on ‘Land, Labour and Human
Rights Violation in Bundelkhand and Sonbhadra Region
of Uttar Pradesh’

12.30 The Commission in August 2004 entrusted to Dr. K. Gopal lyer, a retired Professor in
Sociology from Punjab University, Chandigarh to undertake the action research project on ‘ Land,
Labour and Human Rights Violation in Bundelkhand and Sonbhadra Region of Uttar Pradesh’.
For this action research, the Commission agreed to provide financial assistance of
@ Rs.6,92,000/-. Themain aim of theaction researchisto understand in depth theintensity of violations @
of legal, labour and other human rights of the people in Bundelkhand and Sonbhadra region,
thereby evolving an action strategy for taking remedial measures. The focus is to improve the
overdl basic conditionsof thevul nerable sectionsintheregion, especially ddlits, tribalsand women.
Theduration of theproject is24 months. Theprojectisin progressand the sameisbeing monitored.

J] A Study of the Status of Tendu Leaf Pluckers in Orissa

12.31 TheCommission hasentrusted the above research study to Human Devel opment Society,
which is based in New Delhi. The objectives of the project are as under :-

. Find out the socio-economic background of the tendu leaf pluckers;

. Anayzethe dynamics of the tendu leaf trade - the role of different actors, the process and
the economics of the trade;

. Examinethe extent of bonded labour system in tendu leaf trade - relationship between the
pluckersand their employers, wages, working conditions etc. inthelight of various statutory

provisions and guidelines and orders of the Supreme Court, NHRC, etc.

. Examinethe extent of child labour in tendu leaf trade;
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. Find out the social, economic and other problems faced by the pluckers and
their families,;

. Suggest remedial measures that can be taken up to address the problems; and

. Create adatabase on pluckerswith aview to hel ping the policy makersand others concerned
with the conditions of the marginalized people, especially the tendu leaf pluckers.

12.32 For the purpose of the study, five tendu leaf divisions of Orissa, viz., Nawarangpur,
Jeypore, Padampur, Patnagarh and Angul have been selected. Each of these divisions have
further been divided into four zonesand from each of these zonesfivevillages have been randomly
selected for collecting data. Thefield work for the study has been completed. However, the draft
final report isawaited from the organisation. The Commission has sanctioned financial assistance
of Rs.3,06,000/-.

K] A Study of the Human Rights Status of Denotified and
Nomadic Communities of Delhi, Gujarat and Maharashtra

12.33 The *Study of the Human Rights Status of Denotified and Nomadic Communities of
Delhi, Gujarat and Maharashtra’ has been entrusted by the Commission to Bhasha Research and
Publication Centre, Baroda. The entire cost of the study — Rs.4,21,000/- would be borne by the
Commission.

12.34 The objectives of the proposed study are as under :-

(i) Tostudy the economic status and occupational patterns of the communities selected for

study;
(i) To study the patterns of encounter with the police department;

(iif) Tostudy incidentsof custodial deaths of persons belonging to the communities selected
for study;

(iv) To study thelevelsof legal awareness and legal literacy among these communities; and
(v) To study the engagement of these communities with the electoral processes.
12.35 Ineach of the three States, two to three denotified and nomadic communities have been
identified. For instance in Delhi, Gadia L ohar/Gaddi Lohar and Sansis; in Gujarat: Bahurupis,

Chamthas and Sansi/Chhara; and from Maharashtra: Banjara, Ramoshi and Pardhi have been
selected for the study. The study is currently in progress.
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L] Programmatic Intervention in Mental Hospitals in India:
Efforts Towards Humanizing Institutions and
Community-based Rehabilitation

12.36 In order to rehabilitate cured mentaly ill patients languishing in the mental hospitals
located in Agra, Gwalior and Ranchi, the Commission in collaboration with the Action Aid
Indiadecided to make aprogrammatic intervention by way of building-up and strengthening the
organisational cadre employed in these mental hospitals by imparting to them the necessary
knowledge and skillsrequired for dealing with mentally ill patients. The project was sanctioned
in February 2004 andisfor theduration of 2 years. For thisproject the Commission has sanctioned
financia assistance of Rs.5,40,250/-.

12.37 So far, 11 sensitization workshops have been organized for the nurses, attendants and
other hospital staff of the three mental hospitals mentioned above. The main objective of these
workshopswasto bring about an attitudina change among the hospital staff towardsmentally ill
patients. In all, a total of 300 staff members have been trained through these sensitization
workshops.

M] CHRC-NHRC-IGNOU Linkage Project on Disability

@ 12.38 The Commission is deeply concerned about the rights of the persons with disability. In @
order to build capacity for better protection of rights of personswith disability, the Commission
launched a project in partnership with the Canadian Human Rights Commission (CHRC) and
the IndiraGandhi National Open University (IGNOU) in 2003. Initially NHRC-CHRC linkage
project was conceived on commission-to-commission basis. It was later changed to atripartite
project with Indira Gandhi National Open University (IGNOU) as the 3 partner for financial
management. The MOU between the parties was signed on 26-08-2003 at New Delhi and was
counter signed by CHRC on 19-09-2003.

12.39 In accordance with the revised Project Implementation Plan (PIP), out of the original
five elements the focus concentrated on the following :

1. Raise Awareness of Human Rights of Persons with Disabilities.
2. Improve the Technical Capabilities of INHRC and CHRC.
3. Strengthen Project Management Capabilities of INHRC and CHRC.
12.40 For raisng awarenessof human rightsof personswith disabilities, strategicinterventions

were planned. The thrust remained on improving the capacity of academic and advocacy
organizations for better application of domestic and international human rights law in the
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promotion and protection of the rights of disabled. For grounding firmly the human rights
perspective on disability, the project worked towards effecting change in the programmes of
legal and human rights studies. It has also prepared asmall cadre of master trainers capabl e of
serving formal and non-formal programmes of human rights education and awareness. To
facilitate effective delivery of disability and human rights component in the study programmes,
animpressive body of resource materialsand references have been compiled and widely shared.
These materials present:

a) Anin-depth analysisof legal frameworks and their relevancein the disability context.

b) Examplesof jurisprudence- disability specific or those which are helpful in clarifying the
content of rights, obligations of the State and the broad human rights principles.

c) Ciritical information and data on endemic areas.

12.41 Under this project, Trainers programme at NLSIU, Bangalore (July 2004), National
Workshop at NALSAR, Hyderabad (October 2004) and 5 Outreach programmeswere organized
during July 2004-March 2005.

12.42 In concrete two manuals, 17 research papers make up the resource kit, which also
includes a curriculum design for a course in Human Rights Disability and Law and a
Bibliography.

N] Estimating Precise Costs and Providing Level Playing Field
to Persons with Disabilities (PWDs) both as Consumers
(Users of Social Services) and as Producers (Contributors to
Economy) — a case study by the National Association for the
Blind

12.43 The Commission approved a proposal of the National Association for the Blind for
promoting the concerns of Peoplewith Disabilities (PWDs) in general, and the visually impaired,
in particular. The objectives of the study are asfollows:

. Toenlist the additional cost of living and for additional inputs needed for PWDs.

. Toquantify the additional costs, across different regions, of the country and for different
types/degree of disability.

« Todisseminateinformation among | nternational bodies, Central Government organizations,
State Governments, NGOs on the additional costs for living by PWDs and additional
inputs needed.

National Human Rights Commission Annual Report - 2004-2005

186 $ 7/17/06, 6:30 PM




iIN_____UEEEN . [T [T

. To assess the gap between the minimum support needed by PWDs as producers and
consumers with what is being provided presently.

. To recommend steps to bridge the gap through better utilization of existing schemes,
introduce new schemes (if needed), utilize the community resources and individual

professional skills.

12.44 Thefina report hasbeenreceived. Inthelight of the objectives of the project, the report
Is being examined.

O] A Study on Efficacy of District Level Mechanism for Securing
the Rights and Entitlements of People with Disabilities as
Guaranteed in the National Trust Act, 1999.

12.45 The Commission and National Trust for the Welfare of Persons with Autism, Cerebral

Palsy, Mental Retardation and Multiple Disabilities jointly took up the above research study.

The objectives of the study areto find ouit:

. Thefactorsthat facilitate the implementation of anational level policy at thedistrict level.

@ . The factors that impede the successful implementation of a national level policy for the @
digtrict level.

. Thelinkages between different level/tiers of service and care providers.
. Thestrategies of reaching the unreached.

. Thebarriersthat impedeintegration.

. Thestrategiesto utilize limited resources.

. Ways and means of putting disability issues higher on the district magistrates lists of
priorities.

12.46 The study proposesto cover 15 districtsin different states and is presently underway.

P] Source Material on Human Rights Education for Indian
Universities

12.47 Asafollow-up of the* Round-Table Conference on Human Rights Education’ organized
by the NHRC in collaboration with Karnataka Women's Information and Resource Centre
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(KWIRC), Bangalore, on 10-11 October 2002, the Commission decided to develop source
material on human rights education for Indian universitiesalong with KWIRC on seven different
themes. The themes decided upon were: right to information, environment and human rights,
rightsof dalits, land and housing rights, rights of children, rights of home based workersin India
and struggle of fish workersfor their human rights. Draftsof all these source material have been
submitted by KWIRC and the Commission isexamining these. The Commission has sanctioned
Rs.3,56,000/- for devel oping this source material.

Q] Status of Human Rights Education in India at the
University Level

12.48 The Commission has entrusted the National Institute of Human Rights at the National
Law School of India University, Bangalore, to carry out the above research study. The main
objective of the study is to assess the overall status of human rights education in India at the
university level with special reference to the UN Decade on Human Rights Education (1995-
2004). The final report of the study is awaited. For this research study, the Commission has
sanctioned Rs.4,50,000/
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Promotion of Human
Rights Literacy and

Awareness

13.1 One of the mandates of the Commission under Section 12 (h) of the
Protection of Human Rights Act, 1993 is the Promotion of Human Rights
Literacy and Awareness. The Commission has been endeavouring to achieve

the objectives with its own resources. The entire range of activities of the
Commission isaimed at creating an environment in which rights can be better @

promoted and protected. The decisionstaken by the Commission in respect of
complaints, the programmes and proj ects undertaken, seminars and workshops
held and its publications and discourses, all aim to create a culture of human

rightsin the country.

A] National Action Plan on Human Rights Education

13.2 The Commission has decided to take up the task of development of the
National Action Plan and has set up agroup of expertscomprising representatives
from Government Departments, legal experts, and representatives from NGOs

and civil society.

B] UN Decade of HR Education and the National
Action Plan of Human Rights Education

13.3 The period 1995-2004 was declared as the United Nations Decade for
Human Rights Education by the United Nations. The National Human Rights
Commission pursued with the Government to develop a National Action Plan
for Human Rights Education and as mentioned in the previous annual report the
National Action Plan of Human Rights Education was finalized and circul ated
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by the Government in 2001. As per the action plan, Government has taken steps to reorient
the syllabus so as introduce elements of human rights in school education as well as in
Universities. According to theinformation with the Commission, so far 35 Universities/Colleges
have introduced Certificate, Diploma and PG courses on Human Rights with financial
assistance from the University Grants Commission.

13.4 With a view to assess the level of Human Rights Education at the School level, the
Commission took up an in-house study to prepare a Status Paper on Human Rights Education at
School in 2004-2005. The textbooks prescribed for schools brought out by the
NCERT and the SCERT were analyzed with regard to the human rights component being
taught in schools with possible suggestions to enhance the quality of human rights education
in schools.

13.5 The study revealed that Human Rights Education is not taught as a separate subject.
However, the NCERT and the SCERT, Delhi have integrated human rights concepts in
various subjectsfrom the primary level to the higher secondary level. The Study also revealed
that wide ranges of issues related to Human Rights are covered in the school
curriculum. The focus needs to be on the methodology of imparting the concepts to the
students and an analysis of the perception and understanding of the human rightsissues by
the students.

13.6 Inorder to assessthe position prevailing in the various states in the field of human rights
education a questionnaire was also sent to al the States/lUnion Territories to indicate the steps
being taken by them to promote Human Rights Education in Schools. Theinformation has been
received from 17 States and is under compilation.

C] Rights Education for Youth

13.7 Withaview to spreading an awareness of human rightsissues among university students,
the Commission conducts internship programmes during summer and winter vacations
every year.

13.8 During theinternship, the students are apprised of the working of the Commission. They
area so madeaware of the provisions of the Constitution and the maininstitutionsand international
instrumentsrelevant to an understanding of human rights. Theinternsare provided an opportunity
to interact with NGOsworking in the field of human rights and are also taken to field vigits. In
addition the students are assigned research topicsto work on.

D] Human Rights Training

13.9 The Commission is deeply concerned about human rights awareness, literacy and
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sensitization, which is one of the mandates of the Commission under Sec 12(h) of Human
Rights Act, 1993. One of the main endeavours of the Commission is to promote citizens
increasing and persistent demand for dignity, respect, justice and prevent violations of their
human rights by public servants. For this, it is essential that the public servants should be
sensitized through training, to meet the human rights challenges that they encounter intheir
work sphere or else violations will continue to escalate and flourish. Simultaneously, the
Commission isrequired to encourage the NGOs and other institutions working in the field
of human rights as partners. The training programme involved civil administrators, law
enforcement agencies, para-military forces, lawyers, academicians judicial officers,
NGOs, prison officers and other stakeholders. This programme proved to be useful in
enhancing the professional knowledge, human rights awareness, skills and perception of
the participants.

13.10 When the Commission talks about Human Rights Education, it must be understood
that a context specific broad and dynamic human rights education is being referred to.
Advancing this trend, the Commission organized a programme of Human Rights Education
from a disability perspective in four distinct phases to empower the Law schools and
departments with the capacity to deliver an optional paper in ‘Human Rights, Disability and
Law’ and simultaneously help them address disability throughout the programme of
legal studies.

. Phasel included face-to-face training at NLSIU, Bangalore in July 2004 attended by 30
participants comprising law faculties and disability and human rights advocates.

. In Phase Il the participants undertook individual studies using desk research and field
investigations.

. Phaselll included a seminar in which participants shared findings of their studies.

. InPhaselV, the participantsfacilitated five training workshopsfor agroup of Law Faculties,
Disability Rights and Human Rights advocates.

13.11 These workshops were organized at:
. NUJS, Calcuttafrom 19-21 January, 2005
. NLS, Bhopa from 1-3 February, 2005
. Cochin University of Science and Technology from 10-12 February, 2005

. ILS Law College, Pune from 19-21 February, 2005
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. Punjab University, Chandigarh from 25-27 February, 2005

13.12 This project has not only prepared a small cadre of trainers in Disability and
Human Rights but has a so contributed alearner’s modul e to facilitate teaching of law from the
disability standpoint.

13.13 Inaddition, during the period under review, the Commission provided Disability input
in a number of programmes offered by Institute of Secretarial Training and Management.
Likewise a series of workshops have been facilitated by the Commission to raise awareness
of the disability sector about the procedure of elaborating UN Convention and itsimportance
in the protection and promotion of rights and dignity of persons with disabilities. These
workshops at Bangalore, Ahmedabad and Delhi have helped the disability sector articulate
their proposalsfor making the Treaty morerealisticintheir context. A set of recommendations
emerging out of these workshops has also been communicated to the M/O-SJ&E,
Government of Indiawho is participating actively in the UN Ad Hoc Committee elaborating
the Disability Convention.

13.14 During the period 2004-05, twenty six training programmes were conducted in the
form of workshop/seminar/training courses, on a wide range of human rights issues and
subjects. These programmes were organized in collaboration with State Human Rights
Commission, Universities, Institutes, Academies, Law Schools, United National High
Commission for Refugees, UNICEF and NGOs. Further, the target groups/participants of
these training programmes were Civil Servants, Police Officers, Judicial Officers, Prison
Officers, Lawyers, NGOs, Journalists, Academicians, Teachers and Social Activists.
The above training programmes focus on the issues of Human Rights Awareness
and Sensitization, Human Rights Investigations, Legal Literacy, Dalits Rights
and related issues.

13.15 Thesetraining programmes were conducted in four regionsi.e. North, East, South and
West of the country. Besides giving financial support, the Commission has provided Resource
Persons and Human Rights Training materialsfor the training programmes.

13.16 Three in-house training programmes were also conducted for officers and staff of
the Commission, so as to orient them to human rights principles, philosophy, practices,
values and culture, necessary to deal with matters handled by them in the
Commission. United Nations agencies like, UNHCR, UNICEF arranged day long briefing
session for our officials, to specially focus on issues of Refugees and Child
Rights, respectively.

13.17 Officids of the Investigation and Law Division were also deputed to undergo training
courses and seminars conducted by National Institutes and reputed agencies on the subjects of
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refugees, trafficking, child sexual abuse, child labour, scientific aidsto investigation and scientific
interrogation, which gave them further exposureto sharpentheir professiona skillsand knowledge.
These training programmes have been highly appreciated by the participants and have enabled
the participantsto carry forward the message of human rightsto the lowest level functionaries
in their respective fields. The Commission in the next year proposes to focus on the issues of
Human Rights Education.

13.18 Training Programmes conducted during 2004-05, alongwith other details, is placed at
Annexure 13.

13.19 Inorder to sensitise different stakeholdersto the problem of human trafficking, the
Commission organized a two-day training programme on ‘Combating Trafficking in
Women and Children’ in January 2005 at Jaipur in collaboration with the
Joint Women's Programme, an NGO working for the protection of rights of women
and children.

13.20 The objectives of the training programme wereto:-

. understand the trends, dimensions and magnitude of the problem of trafficking in women
and children,

. provideinformation on the existing laws to combat trafficking and its enforcement;

. analyseissuesrelating to rehabilitation and repatriation of trafficked women and children
once they are rescued; and

. anayse the role of the governmental organisations and civil society in preventing and
combating trafficking in women and children.

13.21 The Judicia Officers, Police Officers and Government Officers from the States of
Gujarat, Madhya Pradesh and Rajasthan and the representatives of the NGOs participated in
thisprogramme.

13.22 The Commission organized a one-day Workshop on Prevention and Redressal of
Sexual Harassment of Women in collaboration with the Human Rights Law
Network, an NGO on 03-03-2005 at IndiaHabitat Centre, New Delhi for the Chairpersons/
Members of the Sexual Harassment Complaints Committees that have been
constituted in the various Ministries/Departments of the Central Government,
in pursuance with the guidelines prescribed by the Supreme Court in Vishaka vs. State
of Rajasthan.
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13.23 The objectives of the Workshop were —
. to enable the participants to understand the basic concept of gender;

. to enable them to understand the meaning, dimension, intent and impact of sexual
harassment of women at the work place;

. tofamiliarise them to the Supreme Court guidelines on prevention of sexual harassment
of women at the work place, constitution of acomplaint mechanism and its operation; and

. the need and importance of a policy for prevention and redressal of sexual harassment at
the work place.

13.24 The ChairpersonMembers of the Complaints Committees from various Ministries/
Departments participated in the Workshop.

13.25 Awarenessof, and sensitization to, theissue of trafficking, particularly itsadverseimpact
on the rights of women and children, isan important e ement on prevention. In order to inform
and educate the general public, particularly the vulnerable groups, on the problem of trafficking,
the Commission in association with the Joint Women's Programme, aDel hi-based NGO brought
out two postersin Hindi on thetheme of prevention of trafficking and disseminated the sameall
over the country.

E] Para Military and Armed Forces

13.26 The para-military and armed forces are often called upon to maintain peace and law
and order in areas affected by terrorism or insurgency. Pursuant to the commission’s efforts,
the subject of human rightsis now included in all of their training courses at all levels.
13.27 To encourage interaction and experience-sharing between personnel of para-military
forces and the Commission, holding of an annual debate competition, both in Hindi and English,
was started in 1998. With every passing year this debate competition has been attracting
growing and enthusiastic participation of the personnel of para-military forces, competing in

both languages.

13.28 Humanrightseducationisalsoincluded intraining coursesfor ParaMilitary and Armed
Forces so asto create better awareness among officers and staff on human rights.

FI National Institute of Human Rights

13.29 The Nationa Institute of Human Rights (NIHR) which was set up in the National Law
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School of IndiaUniversity Bangal ore, had been aresource extensively used by the Commission
in the past. The Commission approved a project ‘Review of the Status of Human Rights
Education in Indiaat the University level’ submitted by the NIHR. However, the project report
isyet to be received.

G] The Media and Legal Issues of Freedom of the Press

13.30 The Commission has shared a special relationship with the media. Based on
reciprocity in highlighting issues of human rights, the Commission hasfound akey ally in
the mediain generating public awareness. The Commission hasfrequently taken cognizance
of human rightsviolations on the basis of mediareports. It has benefited substantially from
the editorials, letters and articles that feature in the media. The media hasindeed acted as a
watchdog for the Commission on many an occasion. The diverse opinions across
the country and the world find a voice through the media and it is this, which has
prompted the Commission on a daily basis to scan 24 newspapers — regional, national
and international .

H] List of Publications
13.31 In order to spread awareness on Human Rights, the Commission decided to bring
@ out a series of booklets titled “Human Rights’ on the pattern of booklets brought out @
by the United Nations. Booklets on the following 8 themes were printed and
published in English and four South Indian Languages, namely Tamil, Telugu, Kannada
and Malayalam :-

. National Human Rights Commission

. International Human Rights Conventions

. Manual Scavenging

. Bonded Labour

. Child Labour

. Sexua harassment of women at the work place

. Rightsof personswith Disabilities

. Human Rights and HIV/AIDS
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13.32 Apart from the above the Commission a so brought out the following publicationsduring
theyear: -

. Journal of National Human Rights Commission Vol.l11 2004,
. Disability Manual
. Glossary of Human Rights Terms (English to Hindi)

« Hindi Journal “Nai Dishayen”
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International
Cooperation

A] Meetings of the International Coordination
Committee (ICC) and the Commission on
Human Rights

@ 14.1 The 60™ Session of the Commission on Human Rights and the meeting
of the International Coordinating Committee of National Human Rights
Institutions for the Promotion and Protection of Human Rights (ICC), was
held in April, 2004, in Geneva, Switzerland. Dr. Justice A.S. Anand,
Chairperson, Justice Shri Y. Bhaskar Rao, Member and Smt. S. Jalgja, Joint
Secretary of the Commission attended the meetings. The Chairperson also
made a Statement on behalf of the Commission. A copy of the statement is at
Annexure-14.

Bl Annual Meeting of the Asia Pacific Forum

14.2 TheNinth Annual Meeting of the Asia Pacific Forum of National Human
Rights Institutions was held in Seoul, South Korea on 13-09-2004.
The Commission was represented at the Forum meeting by a delegation led
by Dr. Justice A.S.Anand, Chairperson and Smt. S.Jalaja, Joint Secretary,
NHRC.

14.3 Participants from the member institutions of the Asia Pacific Forum(APF)
viz., Republic of Korea, Afghanistan, Australia, Fiji, India, Indonesia, Malaysia,
Mongolia, Nepal, New Zealand, Palestine, Philippines, Sri Lankaand Thailand,
attended the meeting.
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14.4 The Forum considered the application from Jordan National Centre for Human Rights
and admitted it as an ‘Associate Member’ of the Forum. The overall membership of the Forum,
during the period of report, stands at fifteen.

145 A copy of the Concluding Statement of the Ninth Annual Meeting is at
Annexure 15.

14.6 The Commission has remitted an amount of US $100,000 as its contribution to the Asia
Pacific Forum during the year 2004-05.

C] International Conference of National Human Rights
Institutions

14.7 The Seventh International Conference of National Human RightsInstitutions (ICNI) was
held in Seoul, South Korea from 14-17 September, 2004. The Commission was represented at
the Conference by a delegation led by Dr. Justice A.S.Anand, Chairperson and Smt. S.Jalgja,
Joint Secretary, NHRC.

14.8 The conference was devoted to the theme of upholding human rights during
conflict and while countering terrorism. The Chairperson also made a Statement on * Combating
Terrorism with focus on Human Rights' a copy of which isat Annexure 16.

149 A copy of the Seoul Declaration adopted at the conclusion of the meeting is at
Annexure 17.

D] Coordination & Cooperation with other APF Member
Institutions

14.10 The Commission has always endeavoured to share information and expertise
with other APF member institutions. The Commission has developed an
Internet-based Complaint Management System (CMS), by which it is possible for a
complainant to track the progress of his complaint lodged with the Commission
through the internet. The Commission has been privileged to share its expertise with
the Nepal Human Rights Commission including training of the concerned personnel in
handling the software. With the Nepal Commission, the Commission has also
imparted training on investigation techniques, by officials from Commission’s Training
division. A team from the APF Secretariat and the Jordan National Center for Human
Rights had visited the Commission to understand the procedures and functioning of the
Commission. Particular interest was evinced in the CMS package during the visit. The
Commission is also in the process of sharing the CM S package with the Jordan National
Center for Human Rights.
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E] Other Visits, Seminars and Workshops abroad

14.11 Justice Smt. SujataV. Manohar, Member visited Nassau, Bahamas and New York, USA
during 17-21 May, 2004 to attend the Judicial Colloquium on the application of International
Human Rights Law and the review meeting of the World Survey on the Role of Women in
Devel opment-2004 respectively organized by the United Nations (Division for the Advancement
of Women).

14.12 Dr. Savita Bhakhry, Senior Research Officer of the Commission visited Sri Lanka
to participatein the “ Regional Workshop on National Lawsto Combat Trafficking in South
Asia: Sharing of Research Studies’, held in Colombo, from 25 to 26 May 2004. The main
objective of the Regional Workshop was to share the findings of the legal research studies
conducted by the UNIFEM in collaboration with research partners/organisations in
Bangladesh, India, Nepal and Sri Lanka on the issue of trafficking so as to facilitate
the work of Governments, NGOs and civil society in combating trafficking.
Its other broad objective was to identify strategies in order to take forward the
recommendations and suggestions made in the studies conducted in the aforementioned
four countries.

14.13 Shri Santosh Kumar, Director General Investigation and Shri Ajit Bharihoke, Registrar
@ (Law) visited Dhaka, Bangladesh during 19-21 September, 2004 to attend an International @
Conference on “Institutional Protection of Human Rights: Role of National Human Rights
Institutions”.

14.14 Ms. Sudha Shrotria, Director, Shri Y.S.R. Murthy, Deputy Secretary (Research) and
Shri Sunil Arora, Assistant Registrar (Law) visited Ottawa, Canada from 1-14 August, 2004 to
attend I nternship Programme organized by the Canadian Human Rights Commission, under the
CHRC-NHRC-IGNOU Linkage Project on Disability.

14.15 Ms. NatashaD’ Souza, Information Officer visited Accra, Ghanafrom 22-24 June, 2004
to participate in the workshop on “Building an Effective Media Communications
Programme” organized by the Commission on Human Rights and Administrative Justice
(CHRAJ), Ghana.

F] Exchanges and other Interactions

. A fifteen member group of students from the Asia Pacific Human Rights Information
Center, Osaka, Japan visited the Commission on 26-07-2004.

. A déegation of senior officials from the United Kingdom visited the Commission on
13-07-2004.
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. The delegation of EU troika, led by H.E. Mr. Eric F.Ch. Niehe, Ambassador of the
Netherlands accompanied by H.E. Paul Steinmetz, Ambassador of L uxembourg and H.E.
Fransisco Da Camara Gomes, Ambassador of the European Commission visited the
Commission 21-09-2004.

. A group of member of European Parliament from the South Asia Delegation (SAD) in
the European Parliament visited the Commission on 02-11-2004.

. H.E. Dr. Kheir A. Latif, Ambassador of the Arab Republic of Egypt visited the
Commission on 16-11-2004.

. A 11 member delegation from the Iranian Ministry of Education visited the Commission
on 20-01-2005.

. A delegation headed by H.E. Mr. Abdulrahim Mohamed Hussein, Interior Minister of
Sudan visited the Commission on 27-01-2005.

« Mr. Loy, Minister (Human Rights, German Embassy) visited the Commission
01-02-2005.

@ . H.E. Dr. Boutros Ghali, Former Secretary General of the United Nations and President, @
Human Rights Commission, Egypt accompanied by Dr. Kheir EIdinA. Latif, Ambassador
of Egypt in Indiavisited the Commission on 08-02-2005 for one to one meeting with the
Chairperson. Thiswasthen followed by an interaction with members and senior officials
of the Commission.

« Mr. Saleh Al-Zubi, Executive Director, Jordan National Centre for Human Rights visited
the Commission from 7-9 February, 2005, to understand the procedures being followed

inthe Commission.

. A delegation from the German Parliament’s German-Indian Friendship Group visited the
Commission on 10-02-2005.
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Non-Governmental
Organizations

15.1 Encouraging the efforts of the non-governmenta organizations (NGOs)
working inthefield of human rightsisastatutory responsibility of the Commission
under Section 12(i) of The Protection of Human RightsAct, 1993. The promotion
and protection of human rights cannot gather momentum without the fullest
cooperation between the Commission and the NGOs.

15.2 In order to strengthen the relationship with NGOs, the Commission has
been holding a series of consultations with NGOs and voluntary organizations
engaged with the promotion and protection of human rights, on aregional basis.
This has proven to be of considerable value both to the Commission and to the
NGOs, reinforcing their understanding of each other and their capacity to work
together in the furtherance of rights across the country. In the past, regional
consultations with NGOs for the northern region have been organized at Delhi,
for the eastern region at Bhubaneshwar; for the southern region in Chennai; for
the western region at Pune; and for the north-eastern region at Guwahati.

15.3 The Commission provides financial assistance to credible NGOs for
organizing seminars, workshops, etc. associated with spreading human rights
awareness amongst the people. During the period of report, the following
organization were given financial assistance by the Commission for conducting
workshops, seminars, etc. for spreading human rights awareness.-

. Arshbharath Bahujana Bodha Valkarana Grama Vikasana Samiti, Dt.

Waynad, Kerala organized awareness camps on human rights in the
District for which an amount of Rs.37,950/-was sanctioned.
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. Center for Socia Justice, Ahmedabad imparted training to selected prisoners lodged in
jailsin Gujarat for which an amount of Rs.79,000/- was sanctioned.

. SETU, Mumbai organized awareness camps on Child Labour in selected Districts of
Maharashtra for which an amount of Rs.70,000/- was sanctioned.

« Press Club of Bihar, Patna organized a one day seminar cum workshop on the “Role of
Media in the Promotion and Protection of human rights in Bihar” for which an amount
of Rs.1,00,000/- was sanctioned.

. Society for the Cause of Justice, Secunderabad organized a seminar on “Human Rights
and the Administration of Crimina Justice” for which an amount of Rs.45,000/- was
sanctioned.

. The Indian Institute of Public Administration, Orissa Branch organized a function to
observe Human Rights Day 2004, for which an amount of Rs.35,000/- was sanctioned.

15.4 The Commission continuesto receive complaintsrelating to serious violations of human
rights from NGOs, which act asthe eyes and ears of the Commission in the remotest corners of
the country.

15.5 A Core Group of NGOs has been constituted under section 12(i) of the Protection of
Human Rights Act, 1993, to encourage the efforts of the Non-Governmental Organizations
(NGOs) and ingtitutions engaged in the field of human rights. The Core Group provides the
Commission with crucial inputs regarding the hopes, aspirations and expectations of the civil
society from the Commission.

15.6 The Commission has worked closely with NGOs in respect of the specific issues which
had been identified in discuss ons between the Core Group and the Commission. Theseincluded:
systemic reformsin police and jail administration; matters relating to custodial institutions of
various kinds, including women’s homes, children’s homes and the like; the rights of persons
with disabilities, especialy women and those belonging to disadvantaged sections of society;
issuesrelating to Dalits; incidents of communalism-related violations of human rights; and the
human rights of unorganized workersin both urban and rural areas.
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State Human Rights
Commissions

16.1 State Human Rights Commissions have been set up in 15' Statesviz., the

States of Andhra Pradesh, Assam, Chhattisgarh, Himachal Pradesh, Jammu &

Kashmir, Kerala, Madhya Pradesh, Maharashtra, Manipur, Orissa, Punjab,

Rajasthan, Tamil Nadu, Uttar Pradesh and West Bengal. The Commission would

@ liketoreiterateitsview that the* better protection of humanrights can beensured @
if all the States set up Human Rights Commission. The Commission also

emphasizes that the State Human Rights Commission which have already

been set up or are proposed to be set up should be in compliance with the

‘ParisPrinciples’.

16.2 The Commission, onits part, has endeavoured to assist and guide the State
Commissionsin whatever manner possible, whenever requestsfor such assistance
or guidance has been sought. The strengthening of the State Commissions, is an
Important agendain the Commission’sactivities. With thisin view, the Commission
hastaken theinitiativeto have annual interactionswith all the State Human Rights
Commissions, where mutual discussionstake place.

16.3 Thefirst such annua meeting washeld on the 30-01-2004, where the agenda
included coordination and sharing of information between the SHRCs and the
Commission; training, awareness building and substantive human rights issues.
Taking forward the initiative, the second meeting was convened on the 13-05-
2005. Apart fromthevariousissuesof concern discussed in the meeting, the meeting
concluded with the adoption of the following Resolution:-

1At the time of writing the report, one more Sate, Karnataka, has also constituted Sate Human Rights Commission.
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“The National Human Rights Commission and the State Human Rights Commissions present
hereby unanimously resolve to urge the State Governmentsto:-

a) Setup, on priority, State Human Rights Commissions where the same do not exist.

b) Where, there are State Human Rights Commissions or, arein the process of being setup,
it be ensured that they are structurally and financially independent as envisaged in and,
fully confirming to, the principlesrelating to the status of national institutions (the“ Paris
Principles’) which were endorsed by the UN General Assembly Resolution 48/134
of 20-12-1993.

The National and State Commissions also reiterate and remind the Governments, both,
at the Centreand in the States, that the primary obligation towardsthe protection of human rights
is that of the State and that the national human rights institutions are for ‘better protection
of humanrights'.

16.4 The Commission places great importance to these interactions especialy keeping in
view the social, cultural and linguistic diversity that comprises our society. Institutionalizing
the mechanism of these annual interactions is one way the Commission hopes to keep up
the process of dialogue. It is thus, al the more important that all the states expeditiously
@ set up human rights Commissions. @

16.5 TheCommission hasawaysendeavoured to shareinformation and expertisewith SHRCs.
The Commission has developed an Internet based Complaint Management System (CMS), by
which it is possible for a complainant to track the progress of his complaint lodged with the
Commission through the internet. The Commission has been privileged to share its expertise,
during the year with the State Human Rights Commission of Maharashtra and Rajasthan.

16.6 It hasbeen morethan 12 years sincethe Protection of Human RightsAct, 1993, cameinto
force. The Commission has been deeply concerned towards the non-fulfillment of the promise
of Section 30 of the Protection of Human Rights Act, 1993, which provides for speedy tria of
offences arising out of violation of human rights by designating, in each district, a Court of
Session to be a Human Rights Court to try the offences. It is a matter of great regret that even
after so many years, there hasbeen lack of clarity asto what offences, precisely, can beclassified
as human rights offences. For its part, the Commission has proposed a precise amendment to
Section 30 of the Act, which may be seen in Annexure-I of the annual report for 2001-02.
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Review of Laws,
Implementation of
Treaties and other

International Instruments
on Human Rights

A] Review of Laws
1] Child Marriage Restraint Act, 1929

17.1 Itisawell known fact that child marriages are still prevalent in certain
parts of the country, especially in Rgjasthan, Chhattisgarh, Madhya Pradesh,
Jharkhand, Bihar and Uttar Pradesh. It is on Akshya Tritiya, popularly known
as Akha Tegj, when hundreds of child marriages are openly performed despite
the fact that the Child Marriage Restraint Act was enacted in 1929 and later
amended in 1978. Given the ramifications it has on the rights of children,
particularly girl children, the Commission, sinceitsinception, has continued to
focusits attention towards eradication of this problem. Inits preceding annual
reports, the Commission had reported that the draft Child Marriage Restraint
Bill recommending substantial changes in the Child Marriage Restraint Act,
1929 was sent to the Department of Women and Child Development, Ministry
of Human Resource Development, Government of Indiafor consideration. A
copy of the draft Bill was also forwarded for information to the Ministry of
HomeAffairsand Ministry of Law and Justice, Government of India. The draft
Bill was also sent to all the State Governments and Union Territoriesinviting
suggestions/objections, if any.

17.2 In order to discuss the amendments/recommendations made in the
draft Bill, the Commission convened a meeting on 22-02-2005 under the
chairmanship of Dr. Justice A.S. Anand, Chairperson of the Commission.
Meanwhile, the Legislative Department, Ministry of Law and Justice,
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Government of Indiainformed that they had introduced anew Bill entitled ‘ The Prevention
of Child Marriage Bill, 2004’ in the Rajya Sabha on 20-12-2004. This Bill, the Legislative
Department stated, would repeal the Child Marriage Restraint Act, 1929.

17.3 Themeeting appreciated the L egislative Department for their effortsin introducing the
new Bill inthe Rajya Sabhaaswell asfor taking into consideration almost all the amendments/
recommendations proposed by the Commission in the new Bill. The meeting was attended,
inter alia by the Secretary and the Joint Secretary, L egislative Department, Ministry of Law
and Justice; the Joint Secretary, Department of Women and Child Development, Ministry of
Human Resource Devel opment; the Joint Secretary and the Senior Research Officer, National
Commission for Women and Director (Human Rights), Ministry of Home Affairs.
In this meeting, a general discussion also took place on the new Bill introduced in
Parliament and the provisions incorporated therein. After a detailed discussion, it was
pointed out that —

. therewas need to bring the definition of child in the proposed Bill in consonance with the
definition prescribed for the child in the * Convention on the Rights of the Child’ that had
been ratified by the Government of India;

. there was need to make a statutory provision on compulsory registration of marriages as
thiswould deter communities from indulging in child marriages; and

. keeping in view the best interest of the child, there was need to modify Section 14 of the
proposed Bill.

17.4 Later, inresponseto an advertisement inthe National Herald dated 28-02-2005 inviting
memoranda containing views of individual s/organizations, interested in the “ Prevention of
Child Marriage Bill, 2004”, the Commission wrote a letter to the Secretary, Legislative
Department in March 2005 requesting that the above three points be referred to the Department
related to Parliamentary Standing Committee on Personnel, Public Grievances, Law
and Justice for consideration so that necessary amendments could be further made in the
proposed Bill.

17.5 Asoneof the suggestionsthat emanated from the discussion held on 22-02-2005 pertained
to organization of mass scal e awareness programmes/campaignsin order to educate and sensitize
people about the demerits of child marriages, the Chairperson wrote to the Minister of Human
Resource Development, Government of India and the Chief Ministers/ Administrators of all
States/Union Territories. Similarly, the Secretary Genera of the Commission aso wrote to the
Secretaries, Ministry of Panchayati Rgj and the Department of WWomen and Child Devel opment
as well as to the Chief Secretaries and Secretaries of the Department of Women and Child
Development/Social Welfare of all States and Union Territories. Copies of the letters
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addressed by the Chairperson and Secretary Genera of the Commission are at Annexure 18
and Annexur e 19 respectively.

17.6 Till suchtime, the Child Marriage Restraint Act, 1929 is repeaed, the Commission hopes
that al the State Governments and Union Territories would continue to organize awareness
campaigns, on alarge scale, on the demerits of child marriage in order to educate people at large
and savethegirl childrenfromfalling prey to the age old custom and evil practice of child marriage.

2] Protection from Domestic Violence Bill, 2002

17.7 Thereisnodenial of thefact that domestic violenceisauniversal phenomenon that cuts
across culture, religion, classand ethnicity. Despite thiswidespread prevalence, such violence
is not customarily acknowledged and has remained invisible. The social construction of the
divide between the public and private domain underliesthe hidden nature of domestic violence
against women. Legal jurisprudence has historically considered the domain of the houseto be
within the control and unquestionable authority of the male head of household. Thus, acts of
violence against members of the household, whether wife or child, have generally been
perceived as discipline, essential for maintaining the rule of authority within the family.

17.8 Inthe last two decades, apart from the Indian women’'s movement that has contributed
@ largely to a growing public awareness of violence against women, international conventions @
also have been equally explicit in acknowledging the State’s responsibility for human rights
violations by private actors in both the public and private spheres. The ViennaAccord of 1993
and the Beijing Platform of 1995 together crystallized the principle that women’s rights are
human rights.

17.9 Keeping thisin view, the Department of Women and Child Development in consultation
with the Ministry of Law, Justice and Company Affairs drafted a Bill on the Protection from
Domestic Violence that was al so introduced in the Parliament on 8-03-2002. As reported in the
preceding annual report, the said Bill wasreferred to the Standing Committee of the Parliament
pertaining to the Ministry of Human Resource Development for further examination and for
suggesting changes, if any, required inthedraft Bill. After the Standing Committee submitted its
report, the Department of Women and Child Development sent a copy of the draft Bill, along
with acopy of thereport of the Standing Committee, to the Commission for its comments. Both
these documents were carefully examined by the Commission and comments/modifications
suggested by it were later forwarded to the Department of Women and Child Development.
The comments/modifications suggested by the Commission have already been reported by itin
itsannual report for the year 2002-03.

17.10 Inthe Memorandum of Action Taken on the Annual Report of Nationa Human Rights
Commission for the year 2002-03, the Ministry of Home Affairs has stated that the aforesaid
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draft Bill wascirculated by the Department of Women and Child Devel opment to al the concerned
Ministries/Departments for their comments and views. Further, it added that the Bill would be
finalized after the views are received.

3] Protection of Human Rights Act, 1993

17.11 The Commission had referred a proposa to the Government, in March, 2000, for
amendmentsto the statute. Asreiterated, over theyears, the Commissionisof the considered view
that the amendments, as proposed by the Commission, are necessary to ensure the independence
and effectiveness of the Commission in thefulfillment of itsmandate. Despite the long passage of
time, no progress has been made despite efforts made to expedite the amendments.*

4] Food Safety and Standard Bill, 2005

17.12 The Commission expressed its concern regarding the reported repeal of the Infant Milk
Substitute, Feeding Bottle and Infant Foods Act (IMS Act.) as proposed by its inclusion in
Schedule one of the Food Safety and Standard Bill 2005.

17.13 TheHon’ ble Chairpersonin hisletter dated 15-03-2005 to the Minister of State, Ministry
of Food Processing Industries conveyed the concern of the Commission in this regard. In
particular, he pointed out that the IMSAct isnot aroutine food law, nor doesit have anything
in common with the other Acts in the repeal list. It is a special Act to protect, promote and
support breastfeeding and it focuses on marketing practices and other practiceswhich interfere
with breastfeeding, and thereby jeopardize the well being of baby and mother. The Commission
observed that the protection of breastfeedingisvital for saving thelivesof millionsof children
in India every year. The Commission urged to keep the above facts in view and to take
appropriate action in order to protect the “best interests’ of children—the IMSA ct should not
be repealed.

Bl Implementation of Treaties and other International
Instruments

1] Convention Against Torture

17.14 Torture and other cruel, inhuman or degrading treatment or punishment are particularly
serious violation of human rights and, as such, are strictly condemned by International Law.
Based upon the recognition that such practices are outlawed, the Convention against Torture
and other Cruel, Inhuman or Degrading Treatment or Punishment (the Convention) strengthens

1 At the time of writing this report, the Commission has come across the copy of the Protection of Human Rights Act (Amend-
ment) Bill, 2005, which is proposed to be introduced by the Government in the Rajya Sabha. The amendments proposed in the
Bill are under examination in the Commission. However, it is noted that the Bill does not reflect the amendments as proposed by
the Commission.
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the existing prohibition by a number of supporting measures. The Right against Torture has
been judicially recognized by the Apex court as a Fundamental Right.

17.15 The Commission hasbeen requesting the Government of Indiato ratify the * Convention
against Torture and other forms of Cruel Inhuman and Degrading Punishment or Treatment’,
which was signed by India on 14-10-1997 on the recommendation of the Commission. The
Convention entered into force on 26-06-1987 (Article 27).

17.16 InOctober, 2003 the Government of I ndiainformed the Commissionthat the draft cabinet
note for ratification of convention against torture is under examination. The Commission has
been reminding the Government to expedite action regarding this.

17.17 TheMinistry of HomeAffairshasinitsletter dated 10-09-2005 informed that the Ministry
of External Affairshasconstituted an Inter-Ministerial Group under the Chairmanship of AS(UN),
comprising of representatives from the MHA, Ministry of Law and L& T Division of the MEA
to go into the question of early ratification and steps required for this purpose. The MHA has
informed that the action on ratification of the Convention could betaken only after thereceipt of
the recommendations of the group.

17.18 The Commissionwould therefore, again liketo reiterate for early ratification of the UN
© Convention against Torture. -0

2] The 1977 Protocol additional to the Geneva Convention of 1949

17.19 India ratified the four Geneva Conventions of 1949 in 1959 and enacted the Indian
Geneva ConventionsAct in 1960 incorporating themin the Indian legal system. Thefour Geneva
Conventions of 1949 were considerably supplemented by two additiona protocols adopted in
1977. Protocol | contains new rules on international armed conflicts while Protocol 11 devel ops
theruleson international humanitarian law governing non-international armed conflicts. These
protocol s contai n e aborate norms and provisions concerning protection of human rightsin times
of armed conflicts— both international aswell as national.

17.20 The Ministry of External Affairs has, vide letter dated 29-12-2003, stated that “... all
matters relating to International Humanitarian Law (IHL) including Geneva Conventions were
extensively discussed during the recent Conference of the Parties to the Red Cross Movement
and the Geneva Conventions in Geneva. The changing nature of armed conflict in the
contemporary period (Afghanistan, Irag, conflictsin Africa, etc.), their impact on IHL and the
Geneva Conventions and the related issues are under review at the internationa level. In the
light of these developments, it isfelt that the concerned Ministriesand Agencies of the Government
including Ministry of Defence, Ministry of HomeAffairs, Ministry of Externa Affairsand Ministry
of Law should take stock of the current realities and of our response”
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17.21 The Commission persued the reply received from the Ministry of External Affairs and
desired to know from the Ministry the specific responseson its part regarding signing of thetwo
additional protocolsto the Geneva Convention 1949.

17.22 The Ministry of External Affairs has further informed that a thorough examination of
substantive aspects of these protocolsis heeded and their Ministry is consulting the concerned
agencies. In thisregard Inter-Ministerial Meeting was convened by MEA on 22-07-2004. The
Ministry of HomeAffairs and the Ministry of Defence were requested to study the subject.

17.23 Theissue of accession to the Geneva Convention was discussed in the meeting of the
Commission and the Commission has desired that i ssue shoul d be addressed after ajoint meeting
of MEA, MHA and Ministry of Defence.

17.24 The Ministry of Home Affairsin the Action Taken Report on the Annual Report of the
Commission for the year 2002-2003 has mentioned that the consultation processisgoing onin
the Government of Indiain order to take stock of the current redlities.

3] Optional Protocols to the Convention on the Rights of the Child

17.25 Protection and promotion of therightsof children has alwaysbeen acentral issue on the
agenda of the National Human Rights Commission. Indiais ahome to more than four hundred
million children and these children undoubtedly are the supreme asset of the nation. Recognizing
therightsof children and our dutiestowards them, the Constitution of India, first and foremost,
has protected their rights. Having ratified the UN Convention on the Rights of the Child, the
Government of Indiahas committed itself inter aliatowardsall round devel opment of children,
including reducing inequalities among them; protecting them from violence and exploitation;
and creating an overall environment that will nurture them to bloom into robust citizenswho will
be the pride of the nation.

17.26 Inthe Commission’searlier annual reports, the Commission had recommended that the
Government of Indiaexamine and becomeaparty to Optiona Protocols 1 and 2 to the Convention
on the Rights of the Child, dealing with the involvement of children in armed conflict and the
sale of children, child prostitution and child pornography. The Memorandum of Action Taken
on the Annual Report of the National Human Rights Commission for the year 2002-03 also
mentions that the Government has approved the signing and ratification of the aforesaid two
Optiona Protocols to the Convention on the Rights of the Child. The Ministry of Externd
Affairs has communicated to the Commission that the Government of India had signed the
above two Optional Protocols on 15-11-2004. These, however, are yet to be ratified. The
Commission trusts that the Government of Indiawould ratify the two Optional Protocolsto the
Convention on the Rights of the Child in the best interest of our children.
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Administration and
Logistic Support

18.1 Thetotal sanctioned strength of the Commission remained at the level of

341 posts. Asof 31-03-2005, 326 officersand staff werein position. Under Section

32 of the Protection of Human Rights Act, 1993, the Commission is granted

financia assistance by way of grants-in-aid after due appropriation made in this

@ behalf by the Parliament. During 2004-2005 the Commission received Rs.1070 @
lakhs under Non-plan funding and Rs.188 lakhs under Plan funding as grants-in-

aid. Theactua expenditure during the year under Non-plan was Rs.1063.51 lakhs

and Rs.188 lakhs under Plan funding.

A] Special Rapporteurs

18.2 The Commission hasaschemefor engaging of eminent persons as Special

Rapporteurs to function as representatives of NHRC for the concerned State in
the area of civil and political rights, on human rights violations and to provide
guidanceto citizens regarding the provisions of the Protection of Human Rights
Act, 1993 for seeking redressal from the Commission. The Specia Rapporteurs
aredrawn from among eminent personswho have had meritoriousrecord of service
and have retired from senior positions, both in the Indian Administrative Service
and in the Indian Police Service with acommitment for human rights concerns.

18.3 During the year 2004-05, Shri Chaman Lal continued to serve as Specia
Rapporteur for issues such as Custodial Justice, Prison Reforms, Bonded Labour,
Child Labour, monitoring of the functioning of the AgraProtective Home and the
three Mental hospitals in Agra, Gwalior and Ranchi and monitoring cyclone
reconstruction work in Orissa.
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18.4 Shri K.R. Venugopal, as the Specia Rapporteur for the states of Karnataka, Andhra
Pradesh, Tamil Nadu, Kerala, Andhra Pradesh and UT of Pondicherry, continued to look after
the issue of bonded labour. He aso participated in several conferences and workshops that
aimed at contributing to the protection and enhancement of human rights.

18.5 Shri PG.J. Nampoothiri has continued to serve as Special Rapporteur to primarily ook
after the matters relating to Civil and Political Rights in the State of Gujarat such as Gujarat
Earthquake and eventsthat occurred in Gujarat after the Godhratragedy. He continued to assist
the Commission in coordinating with the State Government and reporting on al mattersrelating
to the communal disturbancein Gujarat on the directions of the Commission.

18.6 Shri A.B.Tripathy, also continued to serve as Special Rapporteur to look after the issues
on Custodial Justice, Civil and Political Rightsin the States of Orissa and Jharkhand.

18.7 Ms. Anuradha Mohit has continued to serve as Specia Rapporteur on issuesrelating to
Disability andislooking after theissuesrelating to Disability. MsMohit has al so been nominated
by the International Coordinating Committee of human rightsinstitutions (ICC), to represent the
national human rightsinstitutionsin the deliberations on the proposed international convention
ondisability.

@ B] Core Groups

18.8 Initsendeavour to further enhance its functioning and the need that arises on occasions
for getting expert advice on complex technical issues, the Commission has been establishing
Core Groups of experts on selected subjects. These Core Groups have been rendering selfless
serviceto the cause of human rights, asthe memberswho are renowned namesin their respective
fields have been sparing their valuabletime and giving their opinion on the issues referred to
them. That, these eminent personalities givetheir advice probono, isin the Commission’sview
areflection of their commitment and concern to human rightsissues.

18.9 Some of theimportant Core Groupsthat have been set up by the Commission areindicated
below: -

. A Core Group on Rehabilitation of Long Stay Mentally |1l Patients Cured of their [lIness
has been set up under the chairmanship of aMember of the Commission;

« A Core Group has been set up on the Right to Food to advise the Commission on issues
relatingto Right to food in the context of Indig;

. An Expert Group has been set up on Refugees by the Commission with aview to have an
expert opinion on the subject beforeformulating itsviews on the Model Law on Refugees;
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. A Core Group has been set up on Disability related issues with a view to consider the
problemsfaced by the disabled peoplein the country from a human rights perspective and
to enable the Commission to have regular consultation with expertsin thefield;

. An Expert Group hasbeen set up to go into theissue of unsafe drugs and medical devices
which have not been addressed so far and to examine the effectiveness of licensing and
monitoring systems;

. A Core Group of lawyers has been set up to enable the Commission to draw upon the
expertise and experience of eminent lawyersin matters having legal implications.

C] Use of Official Language

18.10 The Official Language section isresponsible for trandation of the monthly newsletter,
annual report and budget documents of the Commission into Hindi. The Section also trandated
about 2000 complaints/reports received in Hindi and other regional languages, from different
States, to English. A bilingual English-Hindi Glossary pertaining to Human Rights terms was
published and released during this period. Compilation of an Hindi-English Glossary of Human
Rightstermswas undertaken asit wasfelt that most literature on Human Rightsisin English and
bringing out a glossary would address the felt need for authentic Hindi equivalents of human
rightsterms. Thiswould be of great helpto all those who are engaged in the Human rightsfield.
Thework of preparation of Hindi-English Glossary pertaining to Human Rightsisunder process.
To create awareness among the masses about the issuesrelated to human rightsaHindi Journal
“Nai Dishayain” was published.

18.11 TheCommissiontook theinitiative of getting three United Nations publicationstrand ated
in Hindi. Two other publications relating to Human Rights norms were also trandated in Hindi
during the year. The details of the publications are:-

. United Nations Publications Trandated
« Human Rights — A compilation of International Instruments — Volume-l (1% Part),
Universal Instruments
« Human Rights — A compilation of International Instruments — (2™ Part), Universal
[nstruments
« Human Rights — A compilation of International Instruments — Volume-l1, Regional
[nstruments

. Other Publications
« National Conference on Human Rights and HIV/AIDS and
= Report on Prevention of atrocities gainst Scheduled Castes were completed during the
period of thisreport.
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D] Library

18.12 TheLibrary of the Commissionis meant for research and reference purposes, primarily
by those working in the Commission. It is increasingly, however, aso being used by Interns,
Research scholars, and others working in the field of human rights. The staff of the library
maintain liaison with almost all of thelibrariesin New Delhi through inter-library loan facilities
and aso ingtitutional membership of DELNET and British Council Library. At present, the
library has 11,147 books, 35 journals and subscribes to 24 magazines and 25 newspapers
(including 4 regional newspapers). The library has an extensive collection of books, journals
and reports covering a wide spectrum of Human Rights related subjects, Supreme Court
Judgementsand Digests. Project reportson different topics prepared by Internsarealso available
inthelibrary. A list of books added in thelibrary isaso compiled and circulated to the officials
from time to time. During the year 2004-2005, the library added 922 new books on Human
Rights, or having relevance to human rightsto thetitlesthat it had acquired in earlier years. The
library isaso equipped with SCC online and Library Management System (Software package
developed by the Computer Cell, NIC).

E] Manavadhikar Bhavan

18.13 The Commission has been desirous of having its own office building commensurate
@ with its status as an independent and autonomous National Human Rights Institution. Towards @
this end, the Commission would now have its own office building, ‘Manavadhikar Bhavan’
constructed inthe spaceallotted in Block * C' of the office complex premisesin INA area. A sum
of Rs. 2.88 croreshave so far been released to the Ministry of Urban Development/CPW towards
construction of the building from Plan funds. In addition, a sum of Rs. 62 lakhs have also been
released to them from Non-Plan funds for the cost of land and construction of boundary wall.
Although it ismore than two years since a block has been allotted to NHRC for construction of
the Bhavan, the Ministry of Urban Development is yet to obtain necessary clearances from
various authorities thereby leading to delay in commencement of the construction work. The
Commission has been expressing its concern about the undue delay in the starting of the
construction of the building. The Commission urgesthe Ministry of Urban Devel opment to take
up the construction of the building without any further delay.
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Summary of Principal
Recommendations
and Observations

General

19.1 TheAnnua Reportsof the Commission are essential sourcesof information

on the human rights situation in the country. The Commission, therefore,
@ expresses its deep concern over the delay in placing the Annual Reports before
the Parliament. The delay in placing the Report not only resultsin not getting a
feedback about the action taken by the Government, but also delays in timely
and comprehensive information on the work and concerns of the Commission
to the Parliament and an opportunity to discussits contents at the earliest and in
most appropriate time. The Commission urges the Central government to
expeditiously place the Annual report before Parliament, along with the
Memorandum of action taken by the Government.

Right to Life and Civil Liberties

19.2 TheCommissionisof thefirm view that though nothing justifiesterrorism,
far too many people live in conditions where it can breed. It is common
knowledge that systemic human rights violations for long periods of time are
often the root cause of conflicts and terrorism. It cannot be denied that
disillusionment with asociety wherethereisexploitation and massiveinequalities
and whose systemsfail to provide any hopefor justice arefertile breeding grounds
for terrorism, which more often than not thrives in environments where human
rights and more particularly Economic, Social and Cultural Rights are denied
by the State and Political rightsare violated with impunity both by the State and
non-State actors. Any worthwhile strategy to resolve conflicts and terrorism
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will have to ensure enjoyment of the full range of Economic, Social and Cultural Rights.
(Para 3.12)

19.3 Violation of Human Rights of innocent citizens at the hands of terroristsisareality. There
is, therefore, need to wage arelentless war against terrorism. However, while fighting the war
against terrorism relentlessly, the State cannot be permitted to be either selectivein its approach
or to go over board and in effect declare a war on the civil liberties of people because the
rationale of anti-terrorism measuresisaimed at protecting human rights and democracy. Counter
terrorism measures should, therefore, not undermine democratic values or subvert the rule of
law. (Para 3.16)

19.4 The Commission continued to monitor closely the situation relating to human rights in
North-Eastern region. The Commission received a complaint from the Director, Asian Centre
for Human Rights, New Delhi aleging killing of one civilian andinjury to four othersincluding
two Manipur Rifles Personnel during an attack by unidentified militants upon the security forces
at Yuremban Nagasepam, Imphal West District of Manipur on 10-01-2005. Response to the
noticeissued to the Chief Secretary and Director General of Police, Manipur was, however, still
awaited. (Para 3.21)

19.5 The Commission, with aview to curb the tendency of the State agencies to conceal the
truth or underplay the accountability of those involved for the death in custody due to custodial
violence or negligence, proposed an amendment in section 36(1) of the Protection of Human
RightsAct, 1993 for obviating the efforts made by the State agenciesto block the jurisdiction of
the Commission by asserting that another Commission has taken cognizance of the custodial
death prior to the National Human Rights Commission. The amendment is, however,
still under consideration with the central Government at the end of the year. The
Commission impresses upon the Central Government to expedite the aforesaid amendment as
proposed. (Para 3.26)

Custodial Deaths

19.6 Asregards the deaths which occurred in the police custody in the course of the year
2004-2005, the report indicated that there was a noticeable decline in such cases vis-a-vis
the previous year in the States of Bihar, Gujarat, Maharashtra, Uttar Pradesh,
Assam, Rajasthan, Tamil Nadu and West Bengal. There was, however, an increase
in the deaths in police custody in the States of Andhra Pradesh, Karnataka, Kerala,
Orissa, Delhi, Jharkhand and Uttaranchal. Similarly, there was a decline in deaths in
judicial custody in the States of Assam, Maharashtra, Orissa, Punjab, Tamil Nadu and
Chattisgarh but an increase in such deaths in the States of Andhra Pradesh, Bihar,
Gujarat, Himachal Pradesh, Madhya Pradesh, Uttar Pradesh, West Bengal, Delhi and
Jharkhand. (Para 3.28)
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Jail Reforms

19.7 With regard to the jail reforms, the Commission would urge the concerned authorities
to initiate systemic changes and monitor the implementation of the recommendations as
listed in Para 3.54

Complaints Before the Commission

19.8 TheCommissonwouldliketoreiteratethat it isof utmost importancethat both the Central
and State Governments respond promptly to requests for reports made by the Commission.
Further, they need to act without delay on its varied recommendations in respect of individual
cases. The Protection of Human Rights Act 1993 is based on the premise that the fullest co-
operation will be extended to the Commission by both the Central and State Governments. Itis
therefore, incumbent on them to assist the Commissioninitseffortsto dispose of cases promptly
and efficiently, in order to ensure that the better protection of human rights, as envisaged under
the Act, isachieved. (Para 4.8).

19.9 Inthecourseof theyear 2004-2005, the Commission hascomeacrossalarge number of cases
complaining of avoidance onthe part of the police station officersto register complaintsof acognizable
offence or atendency to minimisethegravity of the offencewhileregistering acase. Thisindeedisa
@ violation of statutory obligationsimpaosed on the police stationincharge by the provisonsof Chapter @
XI1, Code of Crimina Procedure, in particular, section 154 CrPC.(Para 4.9)

19.10 Such deviant act on the part of the police officers, in the opinion of the Commission,
doeshavean adverse effect on Criminal Justice Delivery System. Accordingly, itisrecommended
that Central Government, all State Governments and all the Governments of UTs should issue
necessary instructionsto all the concerned police officersto meticulously adhereto provision of
section154 CrPC in the matter relating to registration of cases. (Para 4.10).

19.11 The Commission has been making certain recommendations through its annual reports
for strengthening the Investigation Division by sanctioning additional posts and bringing about
changesin the conditions of service of its personnel with aview to facilitate the appointment of
well qualified and trained man power. The Commission is still waiting for the Government to
fulfil itsassurance. (Para 4.19)

Human Rights of the Mentally ill Prisoners
19.12 Theillustrative case of mentally challenged under-trial prisoner, Charanjit Singh—It
may be seen that while dealing with his matter in the writ petition filed at the instance of the

Commission, Hon'ble High Court of Delhi requested the Commission to formulate some
guidelinesto mitigate the plight of mentally challenged under-trial prisoners. The Commission,
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accordingly, formulated the guidelinesin that regard and submitted to the court for itsconsideration.
The High Court of Delhi appreciated those guidelines and while disposing of the writ petition,
directed the Government of NCT of Delhi as well as the judicial academy to look into those
guidelines and formulate a comprehensive policy relating to under-trial mentally challenged
detenues / prisoners. The guidelines are salutary in nature. The Commission, therefore,
recommendsto the Central Government to ook into those guidelines and frame acomprehensive
policy inrelation to mentally challenged under-trial prisoners. The detailed guidelinesare given
in Para 4.184.

Rights of the Disabled

19.13 Despite international and domestic actions taken, however, the physically and
mentally challenged persons in our country continue to face several obstacles in leading
their life with dignity. During the reporting period a questionnaire was circulated to the
ministriesand departmentsin Government of India, Statesand UT Administrationsto ascertain
the number of schemes and affirmative action programmes introduced by them to guarantee
right to health, housing, assistive devices, education, vocational training, employment and
social security benefits. The Commission would urge the Governments and the
various agencies under it to urgently comply with the responsibilities enunciated in the
questionnaire. (Para 5.15)

19.14 It seems disability continues to be treated as a unidimensional subject with major
responsibilities being shared by the Ministry of Social Justice and Empowerment and its counter
partsinthe States. Therelativeindifference of anumber of ministriesand departmentsisamajor
obstacle in the overall development and mainstreaming of disability. Likewise the function of
the Central and the State Coordination Committeesis far from satisfactory. DisabilitiesAct in
Sections 8 (2)(b) & (c) and in Sections 18(2) (b) & (c), requires the Central and the State
Coordination Committeesto develop aNational/State Policy to addressissuesfaced by persons
with disabilitiesand advise the Government on theformulation of policies, programmes, legidation
and projects with respect to disability. It is a pity that even after ten years of the enactment
of the DisabilitiesAct, the mechanismsresponsibleto evolve adisability policy havefailed to do
so. (Para 5.16).

19.15 In the previous Reports the Commission has already pointed out some shortcomings
from adisability rights perspective in the Hindu Marriage Act of 1955, the Hindu Adoption and
MaintenanceAct of 1956, and the Indian Contract Act of 1872. During the reporting period, yet
another deficiency in the Hindu Marriage Act surfaced when a media report, confirmed that a
senior psychiatrist at the Institute of Mental Institute and Hospital, Agra, on the payment of
bribes by husbands, fabricated at least 10 certificatesof mental illnessof their wives, for securing
divorce who were otherwise perfectly normal. Taking in view the gravity of the offencesand the
easewith which they had been committed, the Commission i ssued noticesto the Home Secretary,
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Uttar Pradesh Government, and the Director of the Institute of Mental Health and Hospital,
Agra (Para5.27)

19.16 In order to suspend abusive use of the Hindu Marriage Act and other similar
legislationsit has become almost urgent for the Government of Indiato consider systematic
review of all the laws including administrative rules, regulations and instructions.
(Para 5.28)

19.17 Inview of thetreaty obligationsand the clarification offered by international monitoring
bodies, the GOl must modify outmoded provisions of the Hindu Marriage Act and the Hindu
Adoption and Maintenance Act must be modified in light of the treaty norms. (Para 5.31)

19.18 TheCommission, inorder to build capacity for better protection of rightsof personswith
disability, launched a project in partnership with the Canadian Human Rights Commission
(CHRC) and the Indira Gandhi National Open University (IGNOU) in 2003. As a culmination
of the project, the Commission held aNational Conference on Disability, in June, 2005. Detailed
recommendations have been formulated for action by the various authorities which have been
brought out in Para 5.34.

Food Security

19.19 Death by starvation constitutes the gravest violation of the Human Rights of an
individual. That isthe reason why the Commission has aways taken serious note of starvation
deaths occurring anywhere in the country. The Commission has al so been concerned with the
general conditions of hunger, destitution and poverty that are responsible for
suicides, particularly, by the farmers and other forms of physical and psychological
degradation that arises on account of lack of freedom from hunger and denial of right to
food. (Para 6.1)

19.20 In view of the significance of freedom from hunger, the Commission felt the need to
formulate a program of action for making the Right to Food a reality in the country. The
Commission approved the constitution of a Core Group on the Right to Food under the
chairmanship of the Hon’ ble Chairperson. Theissuesthat emerged from the meeting of experts
have been recorded in Para 6.5.

19.21 Ontheissueof suicidesby farmersinthe State of Andhra Pradesh, adetailed report was
prepared by the Special Rapporteur of the Commission. The gist of the recommendations are
recorded in detail in Para 6.12.

19.22 In its response, the state government has informed that it has decided to take certain
“short term” and “long term” measures to deal with the situation. (Para 6.13)
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Right to Health

19.23 The Commission is deeply concerned about the prevailing unsatisfactory system of
emergency medical care in the country, which results in loss of many lives. The expert group
reviewed the existing scenario and Centralized Accident and Trauma Services (CATS). While
pointing out anumber of deficienciesinthe existing Emergency Medical Services(EMYS) of the
country, it has suggested a number of short-term as well as long-term measures to address the
lacunae. (Para 7.8 and 7.9)

19.24 Theserecommendations have already been referred to the Heal th Secretary, the Director
General of Health Servicesaswell asall the State governments (Para 7.10). While encouraging
responses have been received from some of the states, the Commission would liketo impressthe
need for full compliancefrom all the states, on amatter whichisundoubtedly of vital importance
impinging on the Right to lifeitself.

Public Hearings on Right to Health Care

19.25 In Chapter 7 of the Report, details of the initiatives undertaken by the Commission on
health care have been indicated. Of specia significance wasthe seriesof regional public hearings
held which culminated in the national public hearing. The National Public Hearing was held in
New Delhi on 16" — 17" December, 2004 in which the National Action Plan to Operationalize
the Right to Health Care was proposed. (Para 7.14)

19.26 Detailed Recommendations on right to health care were made in the National Action
Plan to the Ministry of Health & Family Welfare, Government of India, State Governments
and Union Territories, NHRC, State Human Rights Commissions and NGOs and health
service networks. The recommendations of Regional Public Hearing and National
Action Plan was communicated to all States/Union Territories on 11-03-2005. Responses
have been received from only some of the States’/Union Territories. (Para 7.16) The
Commission would, therefore, urge the governments to speed up their responses to the
recommendations made.

Plan of Action to Tackle Fluorosis

19.27 A meeting to discuss the human rightsissues relating to fluorosis was convened by the
Commission (Para 7.18) which was attended by the senior representatives of the Ministry of
health and other expertsfrom the field. The recommendations made as a sequel to the meeting,
inter-alia, include mounting a national programme, preparing a Plan of Action, to tackle the
problem of Fluorosis. It ishoped that the Government will be monitoring the implementation of
the recommendations made in consultation with it.
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Human Rights and HIV/AIDS

19.28 The problem of HIV/AIDS s of global concern. The medical issues, notwithstanding,
the Commission has been focusing on the human rights dimensions connected therein and,
within the whole range of such issues, the plight of children affected by HIV/AIDS, is most
urgent and cause for worry. The Chairperson of the Commission addressed lettersto the Union
Minister for Human Resource Development, Health Minister and Chief Ministers of all States/
Union Territories on 06-09-2004 urging them to take steps to prevent discrimination of such
children in access to education and healthcare. The detailed recommendations made in Para
7.24 need to beimplemented to ensure that the problem which is attai ning dangerous proportions,
doses not lead to discrimination.

Female Foeticide and Infanticide

19.29 The Commission notes with concern that despite its recommendations made from time
to time, the practice of femal e foeti cide and infanticide continues unabatedly. This undoubtedly
has resulted in sharp decline — nation wide — in the sex ratio of the child population in the age
group 0-6 years. That ratio fell from 945in 1991 to 927 in 2001. It was particularly disturbing to
note that the sharpest decline was in the comparatively affluent States of Himachal Pradesh,
Punjab, Haryana, Gujarat, Uttaranchal, Maharashtra and the Union Territories of Delhi and
Chandigarh. The Commission once again reiterates that vigorous and comprehensive measures
betaken by all Statesand Union Territoriesto put an end to the problem of femal e foeticide and
infanticide. (Para 7.30)

Quality Assurance in Mental Health (NIMHANS Report)

19.30 Onthe issue of the implementation of the recommendations made in the report titled
“Quality Assurancein Mental Health”, the Commission would request the Ministry of Health &
Family Welfare, which is already reported to have constituted three appraisal teams under their
Scheme of upgradation/modernization of Mental Health Institutesin the country, to forward the
details of the scheme as requested for by the Commission. (Para 7.34).

Visit to Mental Hospitals

19.31 The Management of the mental hospitals at Ranchi, Agra and Gwalior came under
the scrutiny of the Hon'’ ble Supreme Court through Writ Petitions (C) N0.339/96, N0.901/
93, N0.80/94 and N0.448/94 filed by Social activists. The Hon’ ble Supreme Court in its
Order dated 11-11-1997 requested the National Human Rights Commission to be involved
in the supervision of the functioning of these three hospitals. In pursuance of the Order of
the Hon'’ ble Supreme Court, the Commission has been monitoring the functioning of these
hospitals through its Special Rapporteur. (Para 7.35).

National Human Rights Commission Annual Report - 2004-2005 201

T AR-Chapter-1-19-10-6-06.p65 221 % 7/17/06, 6:30 PM T




202

T AR-Chapter-1-19-10-6-06.p65

iIN_____UEEEN . [T [T

19.32 In Para 7.42 of the report, the recommendations made by the Commission to the
Government of Tripura on 11.8.04, have been detailed. While the ATR received
from the Government of Tripurain December 2004 indicated satisfactory level of compliance
on all points except on the issues of i) strengthening of the National
Mental Health Programme: and ii) upgradation of Psychiatry Unit, the same are awaited.
The Commission would request for compliance with regard to these issues also.
(Para 7.43)

Mental Health

19.33 Asmentioned in the preceding reports, the Commission had constituted an Expert
Group on 31-12-2001, for rehabilitation of long stay patients who are languishing in the
mental hospitals at Agra, Gwalior and Ranchi even after having been cured of their mental
illness. These patients either do not have families or they have been abandoned by their
families and have nowhere to go. In a meeting of the Expert Group held on 12 July, 2004,
the Directors of the three Institutes gave up to date status of long stay patients with an
account of rehabilitation activities initiated by them with the help of Action Aid India
volunteers. The pendency of two proposalsfor the establishment of half-way homes, one at
Gwalior and another at Ranchi was pointed out to the representative of the Ministry of
Social Justice and Empowerment. The meeting discussed a proposal of Action Aid Indiato
set up aNational Pension Scheme for those mental patientswho arefit to be discharged but
whose families are not willing to accept them due to economic constraints. Action Aid India
also suggested formation of a Protective Community Life Scheme for looking after those
cured patients whose families are either not traceable or cannot be trusted for taking their
proper care. The meeting decided that the Ministry of Health and Family Welfare should
first ascertain collect from all the 37 Government Mental Hospitalsin the country the number
of long stay patientsin their respective hospitals who would be eligible for benefits under
these schemes. (Para 7.52)

Trafficking in Women and Children

Judicial Handbook on Combating Trafficking of Women and Children for
Commercial Sexual Exploitation

19.34 Trafficking in human beingsis acomplex and global phenomenon having serious
visible and invisibleimpact on women and children. Thisinherent complexity necessitates
action at various levels by State actorsto prevent and combat trafficking on the basis of a
detailed understanding of the players and mechanismsinvolved in aparticular trafficking
situation. In this context, as reported in this report, the draft Judicial Handbook on
Combating Trafficking of Women and Children for Commercial Sexual Exploitation that
was prepared by NLSIU under the overall guidance of the Focal Point on Human Rights
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of Women including Trafficking has been finalized and forwarded to the Department of
Women and Child Development for printing. The Commission is hopeful that the
Department of Women and Child Development would expedite the printing of the
Judicial Handbook so that it iswidely disseminated to the concerned Judicial Officersfor
their usage and the victims of trafficking are saved from the clutches of traffickers.
(Paras 8.3 and 8.7)

Trafficking of Women and Children: Effective Rescue and Post-Rescue
Strategy

19.35 Whiledealing with the problem of trafficking in women and children, the process of
rescue and post-rescue are two major challenges faced by the personnel of law enforcement
and welfare agencies. Keeping this in view, the Commission had organized a two-day
National Workshop to Review the Implementation of Laws and Policies Related to
Trafficking: Towards an Effective Rescue and Post-Rescue Strategy in February 2004 at
Mumbai. The recommendationsthat emanated from thisworkshop were accepted in principle
by the Commission and the same were then forwarded to the Union Department of WWomen
and Child Development (Ministry of Human Resource Development), Directors General of
Police of all the States and concerned Secretaries of the Department of Women and Child
Development/Social Welfare of all States/Union Territories for effective implementation.
@ They were also requested to send their Action Taken Reports. The Commission would @
emphasize the need for implementation of the recommendations of the National Workshop
organized by it with all concerned and trusts, and that they would respond to it in apositive
manner. This would to a large extent facilitate in mitigating the scourge of trafficking.
(Paras 8.8,8.9 & 8.10)

Role of National Human Rights Institutions in the Prevention of Trafficking in
Women and Children

19.36 It wasreported in the preceding annual report that the Advisory Council of Jurists of
the Asia Pacific Forum of National Human Rights I nstitutions which met in New Delhi in the
year 2002 had deliberated on the issue of trafficking at its Seventh Annual Meeting. The
Council later forwarded its Final Report on theissue of trafficking to the Commission. Inthis
report, it made a number of recommendations for preventing and combating trafficking that
was adopted by the Commission. The Commission then forwarded these recommendationsto
the Department of Women and Child Development and the Ministry of Home Affairs for
appropriate action with the request that action taken on the recommendations be reported to
the Commission. At the time of writing this report, the Commission had not received any
response from the Ministry of Home Affairs. However, the Department of Women and Child
Development informed the Commi ssion about theinitiativestaken by them to combat trafficking
in women and children. On examination, it was pointed out by the Commission to the
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Department that except for few, which were new initiatives, the otherswere already in existence.
It is hoped that the Department of Women and Child Development as well as the Ministry of
HomeAffairswould take appropriate action on the recommendations madein the Final Report
on the Issue of Trafficking by the Advisory Council of Jurists of the Asia Pacific Forum of
National Human Rights Institutions and inform the Commission about those at the earliest.
(Paras 8.11, 8.12 and 8.13)

Prevention of Sex Tourism and Trafficking

19.37 The Commission is conscious of the fact that trafficking in women and childrenisa
complex and multifaceted phenomenon interwoven with sex tourism. The NHRC's Report
on the Action Research on Trafficking in Women and Children in India also highlights this
fact. Astourismindustry encompasses awholerange of allied sectors, such as, airlines, hotels,
restaurants, travel and tour agencies, the Commission, aswas reported in the annual report for
2003-04, had conducted a one-day Sensitization Programme on ‘ Prevention of Sex Tourism
and Trafficking’ in the year 2003 in Mumbai. The recommendations that had emanated from
this Programme were accepted by the Commission and as per its directions these were also
forwarded to the Tourism Secretaries and the Secretaries in-charge of Women Welfare of all
the Statesand Union Territoriesfor taking appropriate action. In thisconnection, the Commission
has received Action Taken Reports from Governments of Sikkim, Jharkhand, Tamil Nadu,
Manipur, Punjab, Meghalaya, Union Territory of Andaman & Nicobar Islands and NCT of
Delhi. The Commission intends to monitor the follow-up of the recommendations made in
the above Workshop and is hopeful that all those States/Union Territories who have so far not
complied with the Commission’s recommendations would do so at the earliest.
(Paras 8.14 and 8.15)

Combating Sexual Harassment of Women at the Workplace

19.38 The Commission has been monitoring the implementation of the guidelines to prevent
and combat sexual harassment of women at the work place issued by the Supreme Court in
Vishakavs. State of Rgjasthan case. The Ministry of Home Affairs, Government of Indiainits
Memorandum of Action Taken on the Annual Report of the Commission for the year 2002-03
has categorically stated that the observations of the Commission with regard to its efforts to
combat sexual harassment of women at the work place have been noted, the Commission is
confident that Vishaka guidelines as enumerated by the Apex Court would be complied with by
al States and Union Territories in true spirit so that women are no longer subjected to gender
discrimination at the work place. The Commission also hopes that States who have yet to
amend their conduct rulesand set up the complai nts mechanism would do so without any further
delay. The issue was highlighted during the meeting of the Commission with the Chief
Secretaries and Directors General of Police of all States and Union Territories held on
14-12- 2004. (Paras8.16 and 8.18)
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Combating Sexual Harassment of Women in Trains

19.39 The Commission has been working for the eradication of sexual harassment of women
passengers in trains in collaboration with the Ministry of Railways. Despite several meetings
held with the Ministry of Railways, the Commission noteswith concern that the Ministry isyet
toimplement some of theimportant recommendations made by it for ensuring safety and security
of the women passengers travelling by trains. These are: (i) availability of FIR formsin all
regional languages, (i) preparation and display of messagesintherailway coaches, (iii) preparation
and display of graphicsand other publicity materialsat therailway platforms, (iv) printing of the
message on the back of the ticket saying that sexual harassment of women in trainsisacrime,
and (V) preparation of apower point presentation on the problem of sexual harassment in trains
and itsimplications so that the same could be madein asoftwarefor public viewing on television.
The Commission again requeststhe Ministry of Railwaysto take appropriate action on all these
without any further delay. (Paras 8.20 & 8.22)

Rehabilitation of Marginalized and Destitute Women including
Widows in Vrindavan

19.40 The Commission is concerned about the rehabilitation of marginalized and destitute
women including widows in Vrindavan. Since the Action Taken Report of the Government of
@ Uttar Pradesh was not satisfactory, the Commission took up the matter with the Department of @
Women and Child Development, Government of India, in particular, the issue of providing
suitable accommodation to these women. (Par as 8.24 and 8.25)

Population Policy — Development and Human Rights

19.41 Initstwo preceding annual reports, the Commission had reported that it had organized a
Colloquium on Population Policy — Development and Human Rights. In this context, Action
Taken Reports were still awaited from Andhra Pradesh, Arunachal Pradesh, Assam, Bihar,
Himachal Pradesh, Jammu & Kashmir, Jnarkhand, Kerala, Maharashtra, Meghalaya, Mizoram,
Nagaland, Orissa, Punjab, Tamil Nadu, West Bengal, Dadra & Nagar Haveli, Daman & Diu
and Pondicherry. The Commission requests those States and Union Territories who have not
sent in their Action Taken Reports on the recommendations that emerged from the deliberations
of the Colloquium to expedite sending the same, as this has implications on the vulnerable
sections of the society. (Paras 8.26 and 8.27)

Rights of Children
Guidebook for the Media on Sexual Violence against Children

19.42 TheCommissionreiteratesthat the contentsin the Media Guidebook brought out by the
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Commission are adhered to by all media personnel while reporting cases of sexual violence
against children. (Para 8.30)

Rights of Vulnerable
Human Rights of Scheduled Castes

19.43 The Commission has been concerned about the violation of the human rights of
communitiesdesignated as Denctified Tribes(DNT) and Nomadic Tribes (NT). The Commission
congtituted an Advisory Group to examine the matter who submitted its report in August, 1998
which made several recommendations to improve the condition of the communities. The main
recommendations have been brought out in Para 10.4 of this Report.

19.44 TheCommission has been deeply concerned about the atrocities against personsbelonging
to Scheduled Castes. The Commission, therefore, requested Shri K B Saxena, a senior retired
civil servant, to look into thisissue. In pursuance, he has completed the study and submitted a
comprehensivereport, which containsanumber of recommendationsto variousauthorities. The
Commission has sent its recommendations on ways and means to prevent atrocities against
Scheduled Castes to various authorities, both of the Central and State Governments for taking
necessary action (Para 10.7) and urgesthe Government at the Centre and in the Statesfor early
follow up action on the recommendations made by the Commission.

Manual Scavenging

19.45 The NHRC has been vigoroudy pursuing the need to end the degrading practice of
manual scavenging in the country. It hastaken up this matter at the highest level of the Central
and State Governments through a series of personal interventions by the Chairperson of
NHRC. (Para 10.10)

19.46 The Ministry of Social Justice and Empowerment convened a meeting on 26.07.2004
with the representatives of the concerned Ministries/Departments/Organi zations, asafollow up
of the recommendations of the Commission. It was reiterated in the meeting that the National
Action Planisto beimplemented in atime-bound manner so asto ensure eradication of manual
scavenging by 2007. The pace of progress has however been low. Thereis, therefore, need to
ensure that actions are taken expeditioudly for timely implementation of the National Action
Plan. (Para 10.12 and 10.13)

19.47 During the period under report, the decisions taken in the last meeting held with the
concerned State Governments were followed up. The response from the States has not been

very encouraging on their commitment to abolish the degrading practice of manual
scavenging. (Paras 10.14 and 10.16)

National Human Rights Commission Annual Report - 2004-2005

226 $ 7/17/06, 6:30 PM




iIN_____UEEEN . [T [T

Tsunami

19.48 Taking suo-motu cognizance of the calamity that arose from devastating tsunami waves
which hit large areas of coastal India, including Andaman & Nicobar Islands, Pondicherry,
Tamil Nadu, Andhra Pradesh and Kerala on 26.12.2004, the Full Commission, vide its
proceedings dated 13-01-2005, recorded in detail the stepsto betaken by the authorities concerned
to ensure equitable distribution of relief aswell asrehabilitation measures. Theseinclude, inter-
alia, ensuring that the poor, destitute women, destitute children and all persons, who would bein
greater need of therelief and rehabilitation measures, are not deprived or madeto suffer, preparing
and publicizing acomputerized list of persons, dead or missing because of tsunami disaster, as
alsolist of thetotally/partially destroyed propertiesand ensuring that young widowsand children
were not sexually or otherwise exploited by unscrupulous e ements. The State Governments/
Union Territories should evolve a mechanism towards that end. (Para 11.7)

19.49 TheCommission also received several petitionsfrom variousindividua SNGOsalleging
(@) eviction of fishermen from coastal areas by the State Government of Tamil Nadu inthe name
of rehabilitation and thus endangering their livelihood, and (b) discrimination against dalitsin
distribution of relief and rehabilitation works by the administration. Responsein the matter was
called for from the State Government, which is till awaited (Para 11.9)

@“ State Human Rights Commissions @

19.50 State Human Rights Commissions have been set upin 16 States. The Commissionwould
liketoreiterateitsview that the ‘ better protection of humanrights canbeensured if all the States
set up Human Rights Commission. The Commission would al so emphasize that the State Human
Rights Commission which have already been set up or are proposed to be set up should be in
compliance with the * Paris Principles . (Para 16.1 read with the foot note)

19.51 Inthe meeting of the National Human Rights Commission and the State Human Rights
Commissions held on 13-05-2005, the following Resolution was adopted:-

“The National Human Rights Commission and the State Human Rights Commissions present
hereby unanimously resolve to urge the State Governments to:-

a) Setup, on priority, State Human Rights Commissions where the same do not exist.

b) Where, there are State Human Rights Commissions or, arein the process of being setup,
it be ensured that they are structurally and financially independent as envisaged in and,
fullyconfirming to, the principles relating to the status of national institutions (the “Paris
Principles’) which were endorsed by the UN General Assembly Resolution 48/134 of
20-12-1993.
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The National and State Commissions also reiterate and remind the Governments, both, at the
Centre and in the States, that the primary obligation towards the protection of human rightsis
that of the State and that the national human rightsinstitutionsarefor ‘ better protection of human
rights . (Para 16.3)

19.52 TheCommission hasbeen deeply concerned towardsthe non-fulfillment of the promise of
Section 30 of the Protection of Human RightsAct, 1993, which providesfor speedy tria of offences
arising out of violation of human rights by designating, in each district, a Court of Sessontobea
Human Rights Court to try the offences. It isamatter of regret that even after so many years, there
has been lack of clarity asto what offences, precisely, can be classified as human rights offences.
Human Rights Courts have not been set up or identified in al the states. (Para 16.6)

Review of Laws
Child Marriage Restraint Act, 1929

19.53 It isawel known fact that child marriages are still prevalent in certain parts of the
country. Initspreceding annual reports, the Commission had reported that thedraft Child Marriage
Restraint Bill recommending substantial changesin the Child Marriage Restraint Act, 1929 was
sent to the Department of Women and Child Development, Ministry of Human Resource
Development, Government of Indiafor consideration. A copy of thedraft Bill wasalso forwarded
for information to the Ministry of Home Affairs and Ministry of Law and Justice, Government
of India. Meanwhile, the Legidative Department, Ministry of Law and Justice, Government of
Indiainformed that they had introduced anew Bill entitled ‘ The Prevention of Child Marriage
Bill, 2004’ in the Rajya Sabha on 20-12-2004. This Bill, the Legidative Department stated,
would repeal the Child Marriage Restraint Act, 1929. Till such time, the Child Marriage Restraint
Act, 1929 isreped ed, the Commission hopesthat al the State Governmentsand Union Territories
would continue to organise awareness campaigns on large scal e on the demerits of child marriage
in order to educate people at large and save the girl children from falling prey to the age old
custom and evil practice of child marriage. (Paras17.1, 17.2 and 17.6)

Protection of Human Rights Act, 1993

19.54 The Commission had referred a proposal to the Central Government, in March, 2000,
for amendmentsto the statute. Asreiterated, over theyears, the Commissionisof the considered
view that the amendments, as proposed by the Commission, are necessary to ensure the
independence and effectiveness of the Commissioninthefulfillment of itsmandate. Despitethe
long passage of time, no progress has been made despite efforts madeto expedite the amendments.
At thetime of writing thisreport, the Commission has come across the copy of the Protection of
Human Rights Act (Amendment) Bill, 2005, which is proposed to be introduced by the
Government in the Rajya Sabha. The amendments proposed inthe Bill are under examinationin
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the Commission. However, it isnoted that the Bill does not reflect the amendments as proposed
by the Commission (Reference footnoteto para 17.11).

Implementation of Treaties and Other International Instruments on
Human Rights

Convention against Torture

19.55 Torture and other cruel, inhuman or degrading treatment or punishment are particularly
seriousviolation of human rightsand, as such, are strictly condemned by International Law. The
Convention entered into force on 26-06-1987. The Commission has been requesting the
Government of Indiato ratify the Convention against Torture and other formsof Cruel Inhuman
and Degrading Punishment or Treatment, which was signed by Indiaon 14-10-1997. Morethan
8 yearshave gone by since Indiasigned the Convention, itsratification, despite repeated urgings
of the Commission, is still awaited. The Commission has been continuously urging the
Government of Indiafor ratification of the Convention Against Torture. (Para 3.41)

19.56 The Commission urgesthe Central Government for an early ratification of thisimportant
Convention to fulfill not only its obligation under theinternational humanitarian law but also to
honour the promise made at thetime of signing the Convention by the Permanent Representatives
@ of Indiato the United Nations, namely, that Indiawould “uphold the greatest values of Indian @
civilization and our policy to work with other members of theinternational community to promote
and protect human rights.” (Paras 17.18 and 3.35)

The 1977 Protocol additional to the Geneva Convention of 1949

19.57 India ratified the four Geneva Conventions of 1949 in 1959 and enacted the Indian
Geneva ConventionsAct in 1960 incorporating themin the Indian legal system. Thefour Geneva
Conventions of 1949 were considerably supplemented by two additional protocols adopted in
1977. Protocol | contains new rules on international armed conflicts while Protocol 11 develops
therulesoninternational humanitarian law governing non-international armed conflicts. These
Protocol s contain el aborate normsand provisions concerning protection of human rightsintimes
of armed conflicts— both international aswell as national. (Para 17.19)

19.58 The Ministry of Externa Affairs had, informed in December, 2003, that the changing
nature of armed conflict in the contemporary period (Afghanistan, Irag, conflictsin Africa, etc.),
their impact on IHL and the Geneva Conventions and the related issues are under review at the
international level and in the light of these developments, inter ministerial deliberations were
required to take stock of the current redlitiesand of our response. (Para 17.20). The Commission
desired to know from the Ministry of external Affairsthe specific responsesonitspart regarding
signing of the two additional protocols to the Geneva Convention 1949. (Para 17.21)
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19.59 The Ministry of External Affairs has further informed that a thorough examination of
substantive aspects of these protocolsis needed and their Ministry is consulting the concerned
agencies. Inthisregard Inter-Ministerial Meeting was convened by MEA on 22-07- 2004. The
Ministry of Home Affairsand the Ministry of Defence were requested to study the subject. The
issue of accession to the Geneva Convention would be pursued after ajoint meeting of MEA,
MHA and Ministry of Defence. (Para 17.22 & 17.23)

Optional Protocols to the Convention on the Rights of the Child

19.60 Inthe Commission’searlier annual reports, the Commission had recommended that the
Government of Indiaexamine and becomeaparty to Optiona Protocols 1 and 2 to the Convention
on the Rights of the Child, dealing with the involvement of children in armed conflict and the
sale of children, child prostitution and child pornography. The Memorandum of Action Taken
on the Annual Report of the National Human Rights Commission for the year 2002-03 aso
mentions that the Government has approved the signing and ratification of the aforesaid two
Optional Protocols to the Convention on the Rights of the Child. The Ministry of External
Affairs has communicated to the Commission that the Government of India had signed the
above two Optional Protocols on 15-11-2004. These, however, are yet to be ratified. The
Commission truststhat the Government of Indiawould ratify the two Optional Protocolsto the
Convention on the Rights of the Child in the best interest of our children. (Para 17.26)

Manavadhikar Bhavan

19.61 Itismorethantwo yearssinceablock hasbeen allotted to NHRC for construction of the
Bhavan, the Ministry of Urban Development isyet to obtain necessary clearancesfrom various
authoritiesthereby leading to delay in commencement of the construction work. The Commission
has been expressing its concern about the undue delay in the starting of the construction of the
building. The Commission urgesthe Ministry of Urban Development to take up the construction
of the building without any further delay (Para 18.13).

/-
(A.S.Anand)
Chairperson
(Shivarg) V. Patil) (Y.Bhaskar Rao) (R.S.Kaha) (PC.Sharma)
Member Member Member Member

New Delhi
12" January, 2006
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Annexure- 1&5 Paras 3.29 & 4.3

Statement Showing State-Wise Number of Cases/Intimations
Registered During The Year 2004-2005

S.No. Name of the  |Complaints Intimation Received about I ntimation Total
State/Union Custodial Deaths received about
Territory Police |Judicial | Defence/ |Custodial E%Cgaliﬂtser

Custody |Custody | Para-military| rapes
1 | Andhra Pradesh 767 13 116 0 0 18 914
2 | Arunachal Pradesh 15 0 2 0 0 0 17
3 | Assam 131 4 11 2 0 1 149
4 | Bihar 3917 3 150 0 0 0 | 4070
5 | Goa 32 0 4 0 0 0 36
6 | Gujarat 999 15 54 0 0 2 | 1070
7 | Haryana 2666 2 49 0 0 1 2718
8 | Himachal Pradesh 162 0 5 0 0 0 167
9 | Jammu & Kashmir 182 0 0 0 2 0 184
10 | Karnataka 412 9 51 0 0 2 474
11 | Kerala 177 6 51 0 0 0 234
@ 12 | Madhya Pradesh 2127 2 49 0 0 5 [ 2183 @

13 | Maharashtra 1657 23 138 0 0 5| 1823
14 | Manipur 40 0 0 2 0 1 43
15 | Meghalaya 9 2 6 0 0 0 17
16 | Mizoram 4 0 0 0 0 0 4
17 | Nagaland 11 0 0 0 0 0 11
18 | Orissa 814 3 39 0 1 0 857
19 | Punjab 914 6 65 0 0 0 985
20 | Rajasthan 2369 0 50 1 0 0 | 2420
21 | Sikkim 0 0 0 0 0 0 0
22 | Tamilnadu 1191 9 98 0 0 1| 1299
23 | Tripura 37 1 4 0 0 0 42
24 | Uttar Pradesh 44351 7 219 0 0 66 | 44643
25 | West Benga 863 11 64 1 0 2 941
26 | A & N Idands 22 0 1 0 0 0 23
27 | Chandigarh 108 1 3 0 0 0 112
28 | D & Nagar Haveli 7 0 0 0 0 0 7
29 | Daman & Diu 2 0 0 0 0 0 2
30 | Delhi 5221 5 27 1 1 9 5264
31 | Lakshadweep 0 0 0 0 0 0 0
32 | Pondicherry 41 1 0 0 0 0 42
33 | Chhattisgarh 306 5 26 0 0 1 338
34 | Jharkhand 1326 5 66 0 0 1| 1398
35 | Uttaranchal 1779 3 9 0 0 7 | 1798
36 | Foreigners 116 0 0 0 0 0 116

Total 72775 136| 1357 7 4 122 | 74401
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Annexure- 2 Para4.l
Statement Showing State-Wise Disposal of Cases
During the Year 2004-2005
S.No. Nam_e of the_State/ Qismi;sgd [?iqused _off Concluded after receipt of reports Total
Union Territory in limini |with directions
Complaints| Custodial Encounter
Cases | Death cases | Death cases
1 Andhra Pradesh 434 196 245 13 1 889
2 Arunachal Pradesh 9 4 14 2 0 29
3 Assam 82 20 32 8 0 142
4 Bihar 2226 833 1574 16 0 4649
5 Goa 20 7 16 0 0 43
6 Gujarat 712 225 187 16 0 1140
7 Haryana 1528 672 1111 14 4 3329
8 Himachal Pradesh 88 43 56 5 0 192
9 Jammu & Kashmir 109 27 47 0 0 183
10 | Karnataka 267 89 144 5 1 506
11 | Keraa 114 36 46 44 0 240
12 | Madhya Pradesh 1503 439 777 13 2 2734
13 | Maharashtra 1006 315 632 271 2 2226
14 | Manipur 13 6 5 0 0 24
15 | Meghalaya 8 1 3 0 0 12
16 | Mizoram 2 3 0 0 0 5
17 | Nagaland 7 1 3 0 0 11
18 | Orissa 533 147 318 9 0 1007
19 | Punjab 563 174 207 109 0 1053
20 | Rajasthan 1421 500 1687 15 0 3623
21 | Sikkim 0 0 3 0 0 3
22 | Tamilnadu 584 366 389 9 0 1348
23 | Tripura 14 9 15 2 0 40
24 | Uttar Pradesh 21131 15235 15338 35 31| 51770
25 | West Bengal 530 186 107 108 1 932
26 | A & N Idands 16 2 4 0 0 22
27 | Chandigarh 63 23 38 0 0 124
28 | D & Nagar Haveli 9 0 1 0 0 10
29 | Daman & Diu 1 0 1 0 0 2
30 | Delhi 3173 1057 849 7 2 5088
31 | Lakshadweep 1 11 1 0 0 13
32 | Pondicherry 31 64 9 0 0 104
33 | Chhattisgarh 226 216 67 48 0 557
34 | Jharkhand 934 535 413 14 1 1897
35 | Uttaranchal 1016 23 593 3 1 1636
36 | Foreigners 74 0 4 0 0 78
Total 38448 21465 24936 766 46 | 85661
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Annexure- 3 (a)

Paras 4.1& 4.5

State/Union Territory-wise Statement of Category of Report Cases
Disposed off During the Year 2004-2005

S.No.| Name of the |Disapp-| False |Custodial|lllegal |Unlawful |Failure in| Alleged | Other | Total
State/Union earance| impli- |Violence| arrest |detention| taking fake police
Territory cation action |encounters|excessess|

1 2 3 4 5 6 7 8 9 10 11
1 Andhra Pradesh 1 14 0 5 21 40 5 58| 144
2 Arunachal Pradesh 0 0 0 0 0 6 0 0 6
3 Assam 0 0 0 0 0 1 1 5 7
4 Bihar 2 | 111 1 4 35 480 7 314 | 954
5 Goa 0 2 0 0 1 4 0 5 12
6 Gujarat 0 15 0 1 9 36 1 38| 100
7 Haryana 2 95 1 13 51 361 4 208 | 735
8 Himachal Pradesh 0 2 0 0 0 10 0 13 25
9 Jammu & Kashmir 0 1 0 0 3 3 0 4 11
10 |Karnataka 0 6 1 2 3 28 0 42 82
11 [Kerala 0 2 0 0 2 6 0 12 22
12 | Madhya Pradesh 2 30 0 0 14 128 2 96| 273
13 |Maharashtra 2 28 0 10 12 102 2 88| 244
14 | Manipur 0 0 0 0 0 0 0 3 3
15 |[Meghalaya 0 0 0 0 0 0 0 3 3
16 |Mizoram 0 0 0 0 0 0 0 0 0
17 |Nagaland 0 0 0 0 0 0 0 0 0
18 |Orissa 0 8 0 1 8 55 0 52| 124
19 |Punjab 0 11 0 1 9 47 0 42 | 110
20 |Raasthan 4 72 0 9 43 438 3 394 | 963
21 | Sikkim 0 0 0 0 1 0 0 0 1
22 | Tamilnadu 0 39 1 5 29 59 2 96| 231
23 | Tripura 0 0 0 0 0 2 0 4 6
24 | Uttar Pradesh 10 | 671 9 145 551 4592 54 4531 | 10563
25 |West Bengal 0 4 0 1 1 24 0 15 45
26 |A&N lIslands 0 0 0 0 0 2 0 1 3
27 |Chandigarh 0 1 0 0 3 13 0 9 26
28 |Dadra & 0 0 0 0 0 0 0 0 0

Nagar Haveli
29 |Daman & Diu 0 0 0 0 0 0 0 0 0
30 | Delhi 1 28 1 4 26 160 1 164 | 385
31 |Lakshadweep 0 0 0 0 0 0 0 0 0
32 | Pondicherry 0 0 0 0 0 2 0 2 4
33 | Chhattisgarh 0 5 1 0 1 16 0 10 33
34 | Jharkhand 0 34 1 1 16 73 0 99| 224
35 | Uttaranchal 0 34 0 8 37 145 1 180 | 405
36 | Foreigners 0 0 0 0 0 0 0 0 0

Total 24 1213 16 210 876 6833 84 6488 |15744
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Annexure- 3 (b)

Paras4.1 & 4.5

State/Union Territory-wise Statement of Category of Report Cases
Disposed of During the year 2004-2005

S.No. Name of the Indignity| Sexual [Abduction| Dowry | Dowry |Exploitation| Rape | Total
State/Union to harass- | rape & |death or its|demand| of women of
Territory women | ment murder | attempt Women
12 |13 14 15 16 17 18 19 20 21
1 | Andhra Pradesh 3 0 2 8 3 1 2 19
2 | Arunachal Pradesh 1 0 1 0 0 0 1 3
3 | Assam 0 0 0 1 1 1 0 3
4 | Bihar 24 11 24 87 22 26 40| 234
5 | Goa 0 0 0 0 0 0 0 0
6 | Gujarat 0 0 1 4 2 0 2 9
7 | Haryana 7 18 23 41 30 10 17| 146
8 | Himachal Pradesh 0 0 2 3 0 0 0 5
9 | Jammu & Kashmir 0 2 0 0 0 0 0 2
10 | Karnataka 1 0 1 4 2 2 2 12
11 |Keraa 1 1 0 0 0 0 0 2
12 | Madhya Pradesh 0 8 9 42 17 6 10 92
13 | Maharashtra 1 8 8 7 1 3| 3| a1 o
14 | Manipur 0 0 0 0 0 0 1 1
15 | Meghalaya 0 0 0 0 0 0 0 0
16 | Mizoram 0 0 0 0 0 0 0 0
17 | Nagaland 0 0 0 0 0 0 1 1
18 | Orissa 8 2 7 13 7 7 6 50
19 | Punjab 1 1 1 2 13 2 1 21
20 | Rajasthan 16 16 27 83 34 20 40| 236
21 | Sikkim 0 0 0 0 0 0 0 0
22 | Tamilnadu 2 7 5 4 6 3 5 32
23 | Tripura 0 0 0 0 0 0 0 0
24 | Uttar Pradesh 99 204 465 739 489 150 226 | 2372
25 | West Bengal 3 1 1 6 4 2 1 18
26 | A&N Islands 0 0 0 0 0 0 0 0
27 | Chandigarh 0 0 0 0 2 0 0 2
28 | Dadra & 0 0 0 0 0 0 0 0
Nagar Haveli
29 | Daman & Diu 0 0 0 0 0 0 0 0
30 | Delhi 18 24 40 29 39 32 11| 193
31 | Lakshadweep 0 0 0 0 0 0 0 0
32 | Pondicherry 0 0 0 0 0 0 0 0
33 | Chhattisgarh 2 0 1 3 2 0 1 9
34 | Jharkhand 5 7 3 22 8 10 9 64
35 | Uttaranchal 4 10 13 17 16 4 13 77
36 | Foreigners 0 0 0 0 0 0 0
Total 196 320 634 1115 708 279 392 | 3644
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Annexure- 3(C) Paras4.1& 4.5

State/Union Territory-wise Statement of Category of Report Cases
Disposed off During The Year 2004-2005

S.No.| Name of the Child [Child| Bon- | Harass- | Lack of | Jail | Atro- | Com- |[Others| Total | Grand
State/Union Labour|Marr-| ded | ment |medical [condi-| cities | munal Total
Territory iage |labour| of - |facilities| tions |on SC/|Violence (11+21

prisoners in Jails ST +33)

22 |23 24| 25 26 27 28 29 30 31 32| 33 34
1 Andhra Pradesh 1 0 3 3 0 4 5 0 66| 82| 245
2 Arunachal Pradesh 1 0 0 0 0 0 0 0 4 5 14
3 Assam 0 0 0 0 0 0 1 0 21| 22 32
4 Bihar 1 0 4 21 12 14 50 1| 283| 386| 1574
5 Goa 0 0 0 2 0 0 0 0 2 4 16
6 Gujarat 0 0 1 4 2 1 4 5 61| 78| 187
7 Haryana 1 1 14 12 0 7 14 0| 181 230| 1111
8 Himachal Pradesh 0 0 1 1 0 2 3 0 19| 26 56
9 Jammu & Kashmir 0 0 0 0 1 0 0 0 33| 34 47
10 |Karnataka 1 0 3 5 2 3 4 1 31| 50| 144
11 |Keraa 0 0 0 0 0 1 1 0 20| 22 46

@ 12 |Madhya Pradesh 3 0 1 7 2 5 13 0| 381| 412 777 @

13 |Maharashtra 2 0 1 6 0 41 4 0| 293| 347| 632
14 | Manipur 0 0 0 0 0 0 0 0 1 1 5
15 |Meghalaya 0 0 0 0 0 0 0 0 0 0 3
16 |Mizoram 0 0 0 0 0 0 0 0 0 0 0
17 |Nagaland 0 0 0 0 0 0 0 0 2 2 3
18 |Orissa 1 0 1 5 2 5 5 0| 125| 144| 318
19 |Punjab 0 1 14 4 1 2 2 0 52| 76| 207
20 |Rajasthan 2 6 12 28 5 16 74 0| 345| 488| 1687
21 | Sikkim 0 0 0 0 0 0 0 0 2 2 3
22 | Tamilnadu 1 0 1 3 0 5 20 0 96| 126| 389
23 | Tripura 0 0 0 0 0 0 1 0 8 9 15
24 | Uttar Pradesh 14| 11 41 61 18 30| 363 1| 1864 |2403|15338
25 | West Bengal 0 0 1 0 0 6 0 0 37| 44| 107
26 |A&N lIslands 0 0 0 0 0 0 0 0 1 1 4
27 |Chandigarh 0 0 0 1 0 4 0 0 5/ 10 38
28 |D & Nagar Haveli 0 0 0 0 0 0 0 1 1 1
29 |Daman & Diu 0 0 0 0 0 0 0 0 1 1 1
30 |Delhi 2 0 0 8 5 10 5 0| 241| 271| 849
31 |Lakshadweep 0 0 0 0 0 0 0 0 1 1 1
32 | Pondicherry 0 0 0 1 0 0 1 0 3 5 9
33 | Chhattisgarh 0 0 0 2 0 3 1 0 19| 25 67
34 | Jharkhand 0 0 3 2 0 3 13 1| 103| 125| 413
35 |Uttaranchal 0 0 1 3 1 2 9 0 95| 111| 593
36 | Foreigners 0 0 0 0 0 0 0 0 4 4 4
Total 30| 19| 102 179 51| 164| 593 9 | 4401 (554824936
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Annexure- 4 (a)

Para 4.2

Statement Showing State-wise Number of Cases
Pending as on 31/3/2005

S.No. Name of the Cases awaiting preliminary Pendency of cases where reports have
State/Union consideration either been received or awaited from
Territory the State Authorities
Intimation about Complaints|Custodial [Encounter|
Complaints |Custodial | Encounter | Total Death Death | Total
Deaths | Deaths Cases Cases

1 | Andhra Pradesh 21 6 0 27 783 369 21 | 1173
2 | Arunachal Pradesh 0 0 0 0 31 8 0 39
3 | Assam 1 0 0 1 252 70 9 331
4 | Bihar 181 1 0| 182 4222 469 8 | 4699
5 |Goa 1 0 0 1 27 4 0 31
6 | Gujarat 18 0 0 18 589 192 5 786
7 Haryana 78 1 0 79 1471 132 2 | 1605
8 | Himachal Pradesh 8 0 0 8 108 3 0 111
9 |[Jammu & Kashmir 7 0 0 7 503 4 2 509
10 | Karnataka 11 1 0 12 443 203 5 651
11 | Keraa 3 2 0 5 170 116 1 287
12 | Madhya Pradesh 43 1 0 44 1028 115 9 | 1152
13 | Maharashtra 58 1 1 60 1525 272 29 | 1826
14 | Manipur 2 0 0 2 105 - 2 107
15 | Meghalaya 0 0 0 0 17 17 1 35
16 | Mizoram 0 0 0 0 13 4 0 17
17 | Nagaland 0 0 0 0 29 1 0 30
18 | Orissa 19 1 0 20 685 108 0 793
19 | Punjab 25 1 0 26 1175 187 0| 1362
20 | Rajasthan 114 1 0| 115 1377 104 33| 1514
21 | Sikkim 0 0 0 0 4 0 0 4
22 | Tamilnadu 69 6 0 75 875 326 9| 1210
23 | Tripura 1 0 0 1 51 6 0 57
24 | Uttar Pradesh 1216 2 0 (1218 20442 677 175 | 21294
25 | West Bengal 34 0 0 34 719 122 6 847
26 | A & N Idands 0 0 0 0 11 1 0 12
27 | Chandigarh 7 0 0 7 48 10 0 58
28 | D & Nagar Haveli 0 0 0 0 6 0 0 6
29 | Daman & Diu 0 0 0 0 4 0 0 4
30 | Delhi 215 2 0| 217 4045 87 18 | 4150
31 | Lakshadweep 0 0 0 0 1 0 0 1
32 | Pondicherry 2 0 0 2 19 3 0 22
33 | Chhattisgarh 12 0 1 13 181 44 0 225
34 | Jharkhand 53 0 0 53 1156 147 3| 1306
35 | Uttaranchal 52 0 0 52 895 37 14 946
36 | Foreigners 9 0 0 9 60 0 0 60
Total 2260 26 2 | 2288 43070 3838 352 | 47260
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Annexure- 4 (b) Para 4.2
Statement Showing State-wise Number of Cases
Pending as on 1/4/2004
S.No. Name of the Compl- | Intimation | Intimation | Total |Complaints| Custodial | Encounter| Total
St_?te/_LtJ”'O“ aints | about about Death | Death
SHROT Custodia | Encounter Cases Cases
Deaths Deaths
1 Andhra Pradesh 111 2 4 | 117 782 250 16| 1048
2 Arunachal Pradesh 4 0 0 4 39 8 0 47
3 Assam 18 0 0 18 238 62 8 308
4 Bihar 326 1 0| 327 4751 334 8| 5093
5 Goa 3 0 0 3 34 0 0 34
6 Gujarat 159 1 0| 160 567 137 3 707
7 Haryana 315 0 0| 315 1850 97 5| 1952
8 Himachal Pradesh 14 0 0 14 126 3 0 129
9 Jammu & Kashmir 12 0 0 12 494 4 2 500
10 | Karnataka 65 1 0 66 471 146 6 623
11 | Kerala 22 0 0 22 171 95 1 267
12 | Madhya Pradesh 213 0 0| 213 1445 78 6| 1529
13 | Maharashtra 368 1 0| 369 1497 361 26| 1884 @
14 | Manipur 3 0 0 3 86 0 1 87
15 | Meghalaya 2 0 0 2 18 9 1 28
16 | Mizoram 0 0 0 0 14 4 0 18
17 | Nagaland 1 0 0 1 27 1 0 28
18 | Orissa 107 0 0| 107 772 77 0 849
19 | Punjab 49 0 0 49 1188 210 0| 1398
20 | Rajasthan 174 0 0| 174 2528 133 33| 2694
21 | Sikkim 0 0 0 0 7 0 0 7
22 | Tamilnadu 140 0 0 | 140 939 230 8| 1177
23 | Tripura 2 0 0 2 52 3 0 55
24 | Uttar Pradesh 1946 2 0 {1948 27289 491 143 (27923
25 | West Bengal 55 0 0 55 661 133 5 799
26 | A & N Idands 2 0 0 2 8 0 0 8
27 | Chandigarh 16 0 0 16 56 7 0 63
28 | D & Nagar Haveli 2 0 0 2 7 0 0 7
29 | Daman & Diu 0 0 0 0 3 0 0 3
30 | Delhi 292 1 0| 293 3797 62 11| 3870
31 | Lakshadweep 1 0 0 1 2 0 0 2
32 | Pondicherry 11 0 0 11 20 2 0 22
33 | Chhattisgarh 46 0 0 46 199 53 0 252
34 | Jharkhand 141 0 0| 141 1287 90 0| 1377
35 | Uttaranchal 123 0 0| 123 1182 28 0| 1210
36 | Foreigners 11 0 0 11 43 0 0 43
Total 4754 9 4 14767 52650 3108 283 56041
Grand Total = 4767+56041 = 60808
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Annexure 6 Paras4.12 & 4.13

Letter dated 20-02-2004 from Chairperson, NHRC to the Chief

Justice of Delhi High Court regarding plight of the undertrial

prisoners in Tihar and reply dated 19-05-2004 from the Chief
Justice of Delhi High Court to the Chairperson, NHRC

D.O. No. 4/9/2003-PRP & P Dated 20-02-2004

Dear Chief Justice

You may beawarethat National Human Rights Commission hasbeen undertaking visitsto various
prisons acrossthe country to study theliving conditionsof theinmatesin discharge of itsfunctions
under section 12(c) of the Protection of Human RightsAct, 1993. During arecent visit by ateam
of officiasfrom the Commission to the Central Women's Jail, Tihar, New Delhi on 25-11-2003, it
was reported by the Jail Superintendent that out of 456 undertrial prisonersas on 31-10-2003, 39
had completed more than 3 yearsin the prison. The undertrials made common complaints to the
team about the delay in commencement of their trials, dow progressof thetria for variousreasons
aswell asdeay in pronouncement of sentence by the Courts even after hearing arguments.

A ligt of 19 specific complaints given to the NHRC team by women prisoners in this regard is
enclosed for your ready reference. In addition, 9 undertria prisoners who had been granted bail by
the Tria Courtswere found to be il languishing in jail because of their inability to furnish surety.
Out of these nine cases, four casesincluded inthelast part of thelist, do require urgent attention.

A perusal of the list would demonstrate, if the allegations are correct, a glaring and systemic
violation of basic human rights of the prisonersto a speedy trial, which is afundamental right
implicitinthe guaranteeto lifeand persond liberty enshrinedinArt. 21 of the Congtitution of India.

May |, therefore, request you to kindly look into the plight of undertrial prisonersin Tihar Jail in
general and, the cases of unfortunate women cited in the attached list in particular and to issue
appropriate directions asyou may please deem fit.

Yourssincerely,
/-
(A. S. Anand)
Justice Shri B. C. Patel
Chief Justice
Delhi High Court
New Delhi
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List of 19
Specific Complaints

1. Lata Devi w/o Degp Chand was admitted on 25-09-1997 in case FIR No.930/97 u/s 302
IPC, PS Mangopuri. The case has been pending for final arguments for about ayear.

2. Mamta, w/o Anand was admitted on 06-05-1999 in case FIR N0.304/98 u/s 302/34 PC,
PS Vikaspuri. The case been pending for pronouncement of sentence which was
reserved more than 3 months back. Kanti, w/o Rajinder, admitted on 19-03-2000 in
case FIR No.60/2000 u/s 364 | PC, PS Seemapuri, made the same complaint. Her case has
been pending for pronouncement of sentence for six months because of the transfer of

@ trial judge.

3. Hapuri dias Basanti w/o Shyam was admitted on 16-01-2000 in case FIR No.161199 u/s
302/341PC, PSKakaji. She stated that her caseisat astandstill for the past 2 months after
reaching the arguments stage. She has appeared in court twice during this period without
achieving any progress of the case. Sheisbeing defended by a Government lawyer whom
shefindsindifferent to her plight.

4. Pooja d/o Raghubir Singh has been in thisjail since 05-081998 asa UTP in case FIR
N0.406/98 u/s 302/1208/34 I PC, PS Janakpuri. Her case hasbeen at astandstill for thelast
08-09 months because of non-appearance of the 1.0. (Inspector Ashok Tyagi).

5. Kamlesh d/o Karam Chand was admitted on 14-04-2000 in case FIR No.147/98 u/s 147/
148/149/307/34 1PC, PS Partap Nagar. She stated that her case has been pending for long
because of non-appearance of thel.O. after all other witnesses have been examined. She
narrated in tears that her request for bail, or temporary release for 6 hours under police
custody to meet her ailing mother, who has no other child, has been turned
down repeatedly.

0. Famidaw/o Ahsaan was admitted on 21-12-1998 in case FIR No.116/98 u/s 365/1208/

302 IPC, PS Chandni Chowk. Her case has been pending at, the stage of examination of
accused for the last six months. She has appeared in court for 5 times during this period
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10.

11.

12.

13.

but her examination was not taken up. Similar complaint was made by Sultanaw/o Chaman
Lal (admitted on 20-03-2000 in case FIR No.115/2000 u/s 363/366/376/34 IPC, PS
Timarpur). Urmilaw/o Inderpal (admitted on 20-03-2000 in case FIR No0.45/2000 u/s
3631366/376/34 IPC, PS Timarpur). Stella Sayed w/o Syed Fazluddin (admitted on
08-05-2000 in case FIR No.174/2000 w/s 375/396/376/412/1208 | PC, PS Vasant Vihar)
and Rajni w/o Ashok admitted on 15-10-1999 in NDPS case.

Salmaw/o Sartag) and VVakilaw/o Guddu were both admitted on 01-06-2000 in case FIR
N0.230/2000 u/s 365/366/373/376/506/34 |PC, PS|.P. Estate. Their casesareat astandstill
pending for recording the statements of accused persons.

Afroz w/o Ishtiyak was admitted on 09-10-1998 in case FIR No. 145/96 uls 20/21161/98
NDPS Act, PS NCB. She has been acquitted in this case but was aso involved since
27-10-2002 in another case FIR N0.82/2002 uls 21/61/85 NDPS Act. The charge has not
been framed in the second case.

SunitaaiasKaligudi w/o Ramesh Singh was admitted on 3.5.99 in case FIR No.87/99 uls
302/120B/34 1PC, PSVikaspuri. She complained that the Government pleader provided
to her isirregular in appearing for her and did not turn up on 2-3 last occasions.

Satinder Kaur w/o Darshan Singh was admitted on 26-09-1999 in case FIR NO.349/98
w/'s 302/498/201/34 1PC. She cannot comprehend the reasons of extremely slow progress
of her case which look two yearsto start after the challan wasfiled.

Kamlesh w/o Hari Chand Sharma (admitted on 14-09-1999), Bimla w/o Satish
(admitted on 19-10-1999), Nita Gurung d/o Chander Sahadur Gurung (admitted on
05-02-2000) Seema Guptaw/o Ajay Kumar (admitted on 12-05-2000), Babita w/o
Virender Kumar (admitted on 27-05-2000), Sheela w/o Mishri Lal (admitted on
08-06-2000) and Gurcharan Kaur w/o Jagdish Singh (admitted on 16-10-2000)
complained that their cases had alate start and recording of evidence was going on
very slowly.

Tahira Syed w/o Syed Abdulawas admitted on 14-12-1999 in an NOPS case. She stated
that only one witness has been examined in three and half years after the charge was
framed. The judge was also transferred during this period.

Soniaw/o Sohanbir alias Pinku was admitted on 20-03-2000 in case FIR NO.54/2000 uls
364N302/201/120B/34 1PC PS Shadhra. She stated that her trial was delayed because the
judgewastransferred and the new judge took quite sometimeto familiarise herself with
the case. Only one witness was examined on 24-11-2003. For about 8 months the
Government pleader provided to defend her did not turn up.
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ShailaAzhar dias ShailaZaidi w/o Noor Sarwar Qureishi was admitted on 19-05-2000in
case FIR N0.143/2000 uls 3/9 OS Act 120B/468/471 PS GK.1. She stated that sheisone
of theaccused personsin acase, which has 52 witnesses. She stated that with theexamination
of 18 witnesses, prosecution evidence against her has been completed except for the
statement of the I.O. She requests that she may be granted bail if the 1.O. cannot be
examined until all the remaining 34 witnesses have been examined.

GirijaPandey alias Kalika Pandey w/o Mangla Pandey was admitted on 30-05-2000 in
an NDPS case. The case is pending at the stage of cross-examination of the 1.0. The
next date has been given after 3 months in February 2004.

Rekha w/o Ram Chander was admitted on 02-08-2000 in an NDPS case. 4 out of 8
witnesses have been examined. The case has made no progressin thelast 8-9 months. She
also complained about the indifference of the Government pleader provided to her.

Renu Chakravarti w/o Vishvnath was admitted on 10-08-2000 in an NDPS case of PS
KamlaMarket. For along time she used to be taken for court appearance but kept waiting
inthelock-up and not produced beforethe Magistrate. Sheisnow being produced before
the court but only 3 witnesses out of atotal of 10 have been examined. She stated her
Government lawyer, DP Chopra has met her only 3 timesin the last three years.

KotashyaVermaw/o Nar Singh was admitted on 22-10-2000 in acase of kidnapping, rape
and ITPAct. Shewas not able to explain her case because of language problem (sheisa
Telgu speaking woman). The Superintendent wasregquested to arrange servicesof aTelugu
speaking person to comprehend her complaint and proceed further.

Charanjit Kaur, an old woman was admitted on 19-12-2000 in acase of murder inwhich
she has been acquitted. She was charge-sheeted in another case U/S 420 |PC on 12-01-
2001. Shestatesthat her case hasremained at astandstill for about 11 months because of
transfer of trial judge. Now all evidence is over but the IO/SHO is not turning up. She
saidthat on every ‘peshi’ day shefindsthe 10 present in the court premises but he does not
come forward for evidence.

Four specific cases where undertrial prisoners were granted bail and
are still languishing in jail because of their inability to furnish surety:

1.

Lalitaw/oAnil Prasad was admitted on 01.10.2002 in case FIR N0.254/02 PS Bhawana
inacaseof kidnapping and rape. Although she hasason who comesto meet her occasiondly,
heis not taking interest in arranging a surety of Rs.15000/-.

Namitawlo Deewari was admitted on 15-10-2003 in acase FIR N0.1887/03 U/S 308/34
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IPC. Her husband, the main accused in the case, seems to have abandoned her after
arranging hisreleaseon bail. Sheisinafamily way and hasbeen granted bail with asurety
of Rs.10, 000/- which she has not been able to arrange.

3. Seemaw/o Ajay was admitted on 12-05-2000 in a case of kidnapping and murder PS
Gandhi Nagar. Shewasgranted bail with asurety of Rs.20, 000/-. Sheisbeing defended
by a Government lawyer. She complained that her brother is being threatened by the
accused party not to arrange her release on bail.

4. Lataw/o Raju was admitted on 17-09-2002 in an NDPS case of PS Cannaught Place.

Four monthsback shewasgranted bail with asurety of Rs.5000/- which she cannot arrange.
Her husband isalso injail. Sheis being defended by a Government lawyer.
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Reply from the Chief Justice of Delhi High Court

D.O. No. 38/CJS04
B. C. Patd 19 May 2004
Chief Justice

With reference to your demi-official letter No. 4/9/2003-PRP& P dated 20th February, 2004, |
would liketo inform you that after the receipt of your aforesaid letter alongwith thelist, | called
for thereportsfrom thelearned Public Prosecutor and after hearing thelearned Public Prosecutor,
myself sitting in aDivision Bench with Justice Badar Durrez Ahmed, passed the orders, substance
whereof is enclosed herewith.

We were constrained to call for the report in one of the matters where the learned Additional
Sessions Judge remained a silent spectator. Except adjournments nothing had been done.
| am sending his reports for your kind perusal. In the said matter, the Bench issued notice
for compensation.

In view of the aforesaid letter, many poor people got justice. | visited Tihar Jail alongwith
M/s D.K. Jain, A.K. Sikri and Badar Durrez Ahmad, JJ. Thereafter we also passed orders
releasing sick and infirm accused as also aged male and female accused on bail after hearing
the learned Public Prosecutor who made her submissions after calling the report and evidence
in some of the cases.

With warm regards.
Yourssincerely

Sd/
(B. C. Patel)
Hon'ble Justice Dr. A. S. Anand
Chairperson
National Human Rights Commission,
Sardar Patel Bhawan, Parliament Street,
New Delhi - 110001
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Letter dated 12t May 2004 to Chief Secretaries of all States/
UTs Regarding Emergency Medical Care

D.O.No. 6/1/2002-PRP& P 12 May 2004

Dear

The Commission is deeply concerned about access to health care and in particular, access to
emergency medical care. The Commission, therefore, constituted an Expert Group headed by
Dr. PK. Daveto go into theissue in April 2003.

The Expert Group has submitted areport to the Commission. Inits meeting held on 22™April
2004, the Commi ssion accepted the recommendations made by it and desired that they bereferred
to the concerned Ministries/Departments of Central and State Governments as well as to the
Director Genera of Health Services, Government of India.

@ | am enclosing herewith the Commission’srecommendationsfor restructuring emergency medical @
services. You are requested to kindly have appropriate follow-up action initiated on these
recommendations. You are also requested to kindly intimate the action taken on the
recommendations of the Commission.

With kind regards,
Yourssincerely,
Sq/-
(S.Jdga)
To,
The Chief Secretaries of All States/UTs.
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Recommendations of Regional Public Hearings on Right to
Health Care and National Action Plan

D.O.No. 11/21/2003-PRP& P 11 March 2005

Dear

1. The Commission, in partnership with the Jan Swasthya Abhiyan (JSA), held five Public
Hearingsin variousregions of the country followed by one Public Hearing at the National level
on Right to Health Care. In the Regional Hearings, alarge number of individual victimstestified
before a panel comprising of senior officials of NHRC, State Government officials and
representatives of JSA. During these hearings, an attempt has been made to identify systemic
gapsinthehealth careddivery system. Therecommendationsarising out of the Regional Hearing
pertaining to your State are enclosed.

2. The National Public Hearing on Right to Health Care was organized on 16-17 December
2004 at New Delhi. In the two day hearing, there were discussions on issues like women'sright
to health care, children’sright to health care, health rightsin situations of conflict and displacement,
mental health rights, right to essentia drugs, health rightsin the context of private medical sector,
occupational and environmental health rights and health rights in the context of HIV/AIDS.
Systemic gapsin health care delivery system were discussed during the National Hearing and a
National Action Plan to operationalise the Right to Health Care was evolved during the
deliberations (copy enclosed).

3. The recommendations of the Regional Public Hearings and the National Action Plan were
examined by the Commission. The Commission desired that they be forwarded to authorities
concerned for their consideration and to get their feedback thereon by 30" March 2005. The
feed-back would then be an important input before Commission finalizesthe recommendations.

4. 1, therefore, request you kindly to have areport sent to the Commission in this regard. With

kind regards,
Yours sincerely,
/-
(Aruna Sharma)
To,
Chief Secretariesof all StatesUTs
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National Public Hearing on Right to Health Care
Organized by NHRC & JSA on 16-17 December
2004, New Delhi

NHRC Recommendations for a National Action Plan to
Operationalise the Right to Health Care within the Broader
Framework of the Right to Health

Objectives of the National Action Plan
. Explicit recognition of the Right to Health Care, to be enjoyed by all citizens of India, by

various concerned parties: Union and State Governments, NHRC, SHRCs and civil
society and other health sector civil society platforms.

. Delineation of essential health servicesand supplieswhosetimely delivery would be assured

asaright at various levels of the Public Health System.

. Ddinestion of citizen’shedlth rightsrelated to the Private medical sector including a Charter

of PatientsRights.

. Legal enshrinement of the Right to Health Care by enacting a Public Health ServicesAct,

Public Health Services Rules and a Clinical Establishment Regulation Act to regulate the
Private medical sector.

. Operationalization of the Right to Health Care by formulation of a broad timetable of

activities by Union and State Governments, consisting of the essential steps required to
ensure availability and accessibility of ‘appropriate’ health servicesto al citizens, which
would be necessary to operationalize the Right to Health care. This may include a basic
set of Health Sector reform measures essential for universal and equitable access to
appropriate health care, and guidelines regarding the budgetary provisions to be made
availablefor effective operationalization.

. Initiation of mechanisms for joint monitoring at District, State and National levels

226
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involving health departments and civil society representatives, with specified regularity
of monitoring meetings and powers to monitoring committees. In paralel with this, an
institutionalized space needs to be created for regular civil society inputs towards a
more consultative planning process. These should be combined with vigilance
mechanisms to take prompt action regarding illegal charging of patients, unauthorized
private practice, corruption relating to drugs and supplies etc. to monitor unethical and
illegal medical practices.
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. Functional redressal mechanismsto be put in place at District, State and National levels
to address al complaints of denial of health care.

Recommendations Under the Action Plan

Recommendations to Government of India / Union Health Ministry

. Enactment of a National Public Health Services Act, recognizing and delineating the
Health rights of citizens, duties of the public health system, public health
obligations of private health care providers and specifying broad legal and
organizational mechanisms to operationalize these rights. This Act would make
mandatory many of the recommendations|aid down, and would make morejusticiablethe
denial of hedth care arising from systemic failures, as have been witnessed during the
recent public hearings.

This Act would also include special sections to recognise and legally protect the
health rights of various sections of the population, which have special health needs:
Women, children, persons affected by HIV-AIDS, persons with mental health
problems, persons with disability, persons in conflict situations, persons facing
displacement, workersin various hazardous occupations including unorganized and
migrant workers etc.

. Delineation of model listsof essentia health servicesat variouslevels: Village/ Community,
Sub-centre, PHC, CHC, Sub-divisional and District hospital to be made available as a
right to all citizens.

. Substantial increasein Central Budgetary provisions for Public health, to be increased to
2-3% of the GDP by 2009 as per the Common Minimum Programme.

. Convening one or more meetings of the Central Council on Health to evolve a consensus
among various state governments towards operationalizing the Right to Heal th Care across
the country.

. Enacting a National Clinical Establishments Regulation Act to ensure citizen's
health rights concerning the Private medical sector including right to emergency services,
ensuring minimum standards, adherence to Standard treatment protocols and
ceilings on prices of essential health services. Issuing a Health Services Price
Control Order parallel to the Drug Price Control Order. Formulation of a Charter of
Patients Rights.

. Setting up a Health Services Regulatory Authority - analogous to the Telecom
regulatory authority- which broadly defines and sanctions what constitutes
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rational and ethical practice, and sets and monitors quality standards and prices of
services. This is distinct and superior compared to the Indian Medical Council in that
it is not representative of professional doctors alone — but includes representatives
of legal health care providers, public health expertise, legal expertise,
representatives of consumer, health and human rights groups and elected public
representatives. Also this could independently monitor and intervenein an effective
manner.

. Issuing National Operational Guidelines on Essentia Drugs specifying the right of al
citizens to be able to access good quality essential drugs at all levelsin the public health
system; promotion of generic drugsin preferenceto brand names; inclusion of all essential
drugs under Drug Price Control Order; elimination of irrational formulations and
combinations. Government of India should take steps to publish a National Drug
Formulary based on the morbidity pattern of the Indian people and also on the
essential drug list.

. Measures to integrate National Health Programmes with the Primary Health Care
system with decentralized planning, decision-making and implementation. Focus to
be shifted from bio-medical and individual based measures to social,
ecological and community based measures. Such measures would include compulsory

@ health impact assessment for all development projects; decentralized and effective @

surveillance and compul sory notification of prevalent diseasesby all health care providers,

including private practitioners.

. Reversal of al coercive population control measures, that are violative of basic human
rights, have been shown to be less effective in stabilizing population, and draw away
significant resources and energies of the health system from public health priorities. In
keeping with the spirit of the NPP 2000, steps need to be taken to eliminate and prevent
all forms of coercive population control measures and the two-child norm, which targets
the most vulnerabl e sections of society.

. Activeparticipation by Union Health Ministry in aNational mechanism for health services
monitoring, cons sting of aCentral Health ServicesMonitoring and Consultative Committee
to periodically review the implementation of health rightsrelated to actions by the Union
Government. Thiswould also include deliberations on the underlying structural and policy
issues, responsible for health rights violations. Half of the members of this Committee
would be drawn from National level health sector civil society platforms. NHRC would
facilitate this committee. Similarly, operationalizing Sectoral Health Services Monitoring
Committees dealing with specific health rightsissues (Women’s health, Children’s hedlth,
Mental health, Right to essential drugs, Health rightsrelated to HIV-AIDS etc.)

228 National Human Rights Commission Annual Report - 2004-2005

T AR-Chapter-1-19-10-6-06.p65 248 % 7/17/06, 6:31 PM T



iIN_____UEEEN . [T [T

Annexure 8

. The structure and functioning of the Medical Council of India should be immediately
reviewed to make its functioning more democratic and transparent. Members from Civil
Society Organizations concerned with health issues should also be included in the Medical
Council to conform medical education to serve the needs of al citizens, especiadly the
poor and disadvantaged.

. People' s access to emergency medical careis an important facet of right to health. Based
on the Report of the Expert Group constituted by NHRC (Dr. PK.Dave Committee),
short-term and long-term recommendations were sent to the Centre and to al Statesin
May 2004. In particular, the Commission recommended:

(i) Enunciation of aNational Accident Policy;

(i) Establishment of a central coordinating, facilitating, monitoring and controlling
committee for Emergency Medical Services (EMS) under the aegis of Ministry of
Health and Family Welfare as advocated in the National Accident Policy;

(iii) Establishment of Centralized Accident and Trauma Servicesin all districts of all
States and various Union Territories along with strengthening infrastructure, pre-
hospital careat all government and private hospitals.

. Spuriousdrugsand sub-standard medical deviceshave graveimplicationsfor the enjoyment
of human rights by the people. Keeping this in view all authorities are urged to take
concrete stepsto eliminate them.

. Access to mental health care has emerged as a serious concern. The NHRC reiterates its
earlier recommendations based on a Study “Quality Assurance in Mental Health” which
were sent to concerned authorities in the Centre and in States and underlines the need to
takefurther action in thisregard.

Recommendations to State Governments / State Health Ministries

. Enactment of State Public Health Services Acts/Rules, detailing and operationalizing the
National Public Health Services Act, recognizing and delineating the health rights of
citizens, dutiesof the Public health system and private health care providers and specifying
broad legal and organi zational mechanismsto operationalisetheserights. Thiswouldinclude
delineation of lists of essential health services at all levels: Village / Community,
Sub - centre, PHC, CHC, Sub-divisona and Didtrict hospital to be made available as
aright to dl citizens. This would take as a base minimum the National Lists of essentia
sarvices mentioned above, but would be modified in keeping with the specific health situation
ineach state.
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These rules would also include specia sections to recognize and protect the health rights of
various sections of the population, which have special health needs: Women, children, persons
affected by HIV-AIDS, persons with mental health problems, persons in conflict situations,
persons facing displacement, workersin various hazardous occupations including unorganized
and migrant workers etc.

. Enacting State Clinical Establishments Rulesregarding health rights concerning the Private
medical sector, detailing the provisions madein the National Act.

. Enactment of State Public Health Protection Acts that define the norms for nutritional
security, drinking water quality, sanitary facilities and other key determinants of health.
Such actswould complement the existing actsregarding environmental protection, working
conditions etc. to ensure that citizens enjoy the full range of conditions necessary for
health, along with the right to accessible, good quality health services.

. Substantia increasein State budgetary provisionsfor Public healthto parallel the budgetary
increase at Central level, thiswould entail at least doubling of state health budgetsin real
terms by 2009.

. Operationalizing a Statelevel health services monitoring mechanism, consisting of aSate
@ Health Services Monitoring and Consultative Committee to periodically review the @
implementation of health rights, and underlying policy and structural issues in the State.
Half of the members of this Committee would be drawn from State level health sectorcivil
society platforms. Corresponding Monitoring and Consultative Committeeswith civil society
involvement would be formed in al districts, and to monitor urban health servicesin all
ClassA and Class B cities.

. Ingtituting a Health Rights Redressal Mechanism at State and District levels, to enquire
and take action relating to all cases of denia of health carein atime bound manner.

. A set of public health sector reform measuresto ensure health rights through strengthening
public health systems, and by making private care more accountable and equitable. The
minimum aspects of ahealth sector reform framework that would strengthen public health
systems must be laid down as an essential precondition to securing health rights. An
illustrativelist of such measuresisasfollows:

1. State Governmentsshould take stepsto decentralize the health services by giving control
to the respective Panchayati Rgj Institutions (PRIs) from the Gram Sabha up to the
district level in accordance with the XI Schedule of the 73 and 74" Constitutional
Amendment of 1993. Enough funds from the plan and non plan allocation should
bedevolved to thePRIs at various levels. Thelocal bodies should be given the
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responsibility to formulate and implement health projects as per the local requirements
within the local overall framework of the health policy of the state. The elected
representatives of the PRIs and the officers should be given adequate
training in local level health planning. Integration between the health department and
local bodies should be ensured in formulating and implementing the health projects at
local levels.

2.  The adoption of a State essential drug policy that ensures full availability of essential
drugsin the public health system. Thiswould be through adoption of agraded essential
drug list, transparent drug procurement and efficient drug distribution mechanisms and
adequate budgetary outlay. The drug policy should also promoterationa drug useinthe
private sector.

3. Theheath department should prepare a State Drug Formulary based on the health status
of the people of the state. The drug formulary should be supplied at free of cost to all
government hospitalsand at subsidized rate to the private hospitals. Regular updating of
theformulary should be ensured. Treatment protocol sfor common disease states should
be prepared and made available to the members of the medical profession.

4. The adoption of an integrated community health worker programme with adequate
provisioning and support, so as to reach out to the weakest rural and urban sections,
providing basic primary care and strengthening community level mechanisms for
preventive, promotive and curative care.

5.  Theadoption of adetailed plan with milestones, demonstrating how essential secondary
care services, including emergency care services, which congtitute abasic right but are
not available today, would be made universally available.

6. Thepublicnotification of medically underserved areas combined with special packages
administered by the local elected bodies of PRI to close these gaps in a time bound
manner.

7. The adoption of an integrated human resource development plan to ensure adequate
availability of appropriate health human power at all levels.

8. The adoption of transparent non-discriminatory workforce management policies,
especially ontransfersand postings, so that medical personnel are availablefor working
inrural areasand so that specialistsare prioritised for serving in secondary carefacilities
according to public interest.

9. Theadoption of improved vigilance mechanismsto respond to and limit corruption,
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negligence and different forms of harassment within both the public and private
health system.

10. All health personnel upto thedistrict PRI level must be administratively and financially

accountable to the PRI at each level from the Gram Panchayat to the District level.
Adequate financial resources must be made available at each level to ensure all basic
requirements of health and medical carefor all citizens.

. Ensuring the implementation of the Supreme court order regarding food security,

universalising ICDS programmes and mid day school meal programmes, to address food
insecurity and malnutrition, which areamajor cause of ill-health.

. People's accessto emergency medical careisan important facet of right to health. Based

on the Report of the Expert Group constituted by NHRC (Dr. PK.Dave Committee),
short-term and long-term recommendations were sent to the Centre and to all States in
May 2004. In particular, the Commission recommended:

(i) Enunciation of aNational Accident Policy;
(if) Establishment of a central coordinating, facilitating, monitoring and controlling

committee for Emergency Medical Services (EMS) under the aegis of Ministry of
Health and Family Welfare as advocated in the National Accident Policy;

(iif) Establishment of Centralized Accident and Trauma Services in all districts

of all States and various Union Territories along with strengtheninginfrastructure,
pre-hospital care at all government and private hospitals.

. Spuriousdrugsand sub-standard medical deviceshave graveimplicationsfor the enjoyment

of human rights by the people. Keeping this in view all authorities are urged to take
concrete stepsto monitor and eliminate them.

. Accessto Mental health care has emerged as a serious concern. The NHRC reiterates its

earlier recommendations based on a Study “Quality Assurance in Mental Health” which
were sent to concerned authorities in the Centre and in States and underlines the need to
takefurther action in thisregard.

Recommendations to NHRC
. NHRC would oversee the monitoring of health rights at the National level by initiating
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and facilitating the Central Health Services Monitoring Committee, and at regional level
by appointing Special Rapporteurs on Health Rights for al regions of the country.
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. Review of al laws/statutes relating to public health from a human rights perspective and
to make appropriate recommendations to the Government for bringing out suitable
amendments.

Recommendations to SHRCs
. SHRCsin each state would facilitate the Sate Health Rights Monitoring Committees and
oversee the functioning of the State level health rights redressal mechanisms.

Recommendations to Jan Swasthya Abhiyan and Civil Society
Organizations
. JSA and various other civil society organisationswould work for the widest possibleraising
of awareness on health rights —‘Health Rights Literacy’ among all sections of citizens of
the country.

National Human Rights Commission Annual Report - 2004-2005 233

T AR-Chapter-1-19-10-6-06.p65 253 $ 7/17/06, 6:31 PM T



iIN_____UEEEN . [T [T

Annexure 8

Western Region Public Hearing on Right to Health Care,
29 July 2004, Bhopal, Madhya Pradesh

Recommendations from the Public Hearing

Legal Measures
. Enactment of a State Public Health Act in each state, which would outline the mandatory
health care services which must be made availableto the people asaright at variouslevels
of the public health system. This act would specify which services and standards of care
must be made available at the community, sub-centre, PHC, CHC, Sub-district and District
hospital levels, as well as the preventive and promotive measures that the government
would undertake.

. Enactment of aClinical Establishments Regulation Act in each state to ensure minimum
standards, adherence to standard treatment guidelines and ceilings for costs of essential
medical servicesin the private sector. For example, the Bombay Nursing Home Regulation
Act 1949 - Maharashtra, may be substantially modified and improved to effectively regulate
the quality of private medical servicesinthe state.

. Private practice presently alowed to Government health care providers should be legally
banned, and those doing it should be promptly punished.

Independent Social Monitoring and Redressal System
. Preparing listsof specific servicesand suppliesthat would be guaranteed at all levelsof the
public health system; wide dissemination and public display of these listsin al relevant
facilities.

. A system of regular independent monitoring of the functioning of the health care system at
al levels — encompassing state, district, city / town, block and community levels.
Representatives of state level health sector codlitions, socia organizations involved in
health-work along with representations from the beneficiary population, in
conjunction with relevant health officials, should be entrusted with thisindependent
monitoring.

. An effective redressal mechanism at block, district and state levels for persons with
complaintsregarding quality of health care, or those who have suffered denial in any form.
This mechanism should be transparent, should involve health sector coalitions and social
organi zations, and should be independently reviewed on aperiodic basis. A department or
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position of Swasthya Lok Ayukta may be created especially to address complaints and to
ensurethat rational guidelinesare followed.

Budgetary Measures
. Immediate doubling of public health-care expenditure by State governments and further
increase to at least 3% of the State Domestic Product in next five years in keeping with
provisionsin the Common Minimum Programme.

. Per capita alocation for public health care for rura areas should be increased and made
equal to that for urban areas.

. Immediate doubling of drug budget for rural health facilities.

Measures to improve functioning of the health system and attention
to special groups
. Standard Treatment Protocols should be implemented regarding care to be provided at
various levels of Health Care Facilities, so that the necessary quality is maintained.

. Thefull range of comprehensive health services should be guaranteed at al levels of the

public health system, these health services must be ensured as aright. In exceptional cases
@ of faillure by the public system to provide any such health serviceto apatient, there should @
be a mechanism wherein care may sought from designated private facilities following
standard treatment protocols. Such registered and regulated facilities could give relevant
careto the patient, and the state could reimburse them at standard rates, ensuring that the
patient is not deprived of any essential care at the time of need.

. Guaranteed availability of essential drugs relevant to the level of service, in al public
health facilities. A mechanism to ensurethat if any health carefacility isunableto provide
any of the essential drugs that are supposed to be available at that level of health care, the
expensesincurred by the patient on this‘ outside prescription’ should be promptly reimbursed.
All health care providersin both public and private sector should prescribe according to the
essential drug list, and prescribe drugs by their generic names.

. A comprehensive statewide policy to provide Primary Health Services to urban aress.
Adequate health services need to be provided in al cities and small towns. Expansion of
Urban health careinfrastructure, especially of health posts and of outreach health services
keeping in mind the needs of the growing slum population.

. Filling of all the vacant posts and construction of buildings for Sub-centres and
other facilities.
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« A new scheme to provide a Community Health Worker in every village or habitation of
the state should be launched. As part of such a scheme, in tribal areas the Community
Health Worker should be operative at hamlet level. For example, in Maharashtraunder the
Pada Swayam Sevak scheme, thefull potentia of the Pada Swayam Sevaks (PSSs), in tribal
districts now needs to be realized by upgrading their role as has been done in
innovative projects. This may be done by ensuring substantially upgraded training,
integration of curative and preventive roles and preference being given to women in the
selection process.

. Regarding women’saccessto health care, availability of all servicesinawoman-friendly and
sensitive manner at public health facilities must be ensured. This should include assured
round-the-clock maternity services at Sub-centre and PHC level; assured emergency
obstetric and neonatal careat CHC level; facility of diagnosisand treatment of Reproductive
Tract Infections and of infertility; and woman-friendly, quality abortion services.
Simultaneoudly, quality health carefor women beyond reproductive hedlth such asavail ability
of services by women doctors; supply of iron tabletsto all anaemic women irrespective of
being pregnant or not; care for victims of domestic violence, and other servicesrelevant to
women'’s health must be ensured.

. Training of staff to increase its sensitivity to groups with specia health care needs like
@ women, children, old people, the mentally and physically challenged. @

. Greater sengitivity towards mentally unwell, institutionalised patients, provisionsfor proper
counseling. Provisions for consent procedures, facilities for legal aid and measures for
rehabilitation and family contact.

« All coercivemeasures, including incentives and disincentivesfor limiting family size, which
result in violations of human rights, must be stopped immediately.

. Thenormsfor maintaining quality of service during tubectomy operations must be strictly
followed. For any violation, of these norms responsible persons must be suitably held
accountable and punished. The ‘camp approach’, which often results in poor quality
operative care and violation of various aspects of women's rights, needs to be serioudy
reviewed immediately.

The other recommendations are:

1. PublicHedlthfacilities should guarantee aHealth Centrewithin walkable distancewith
gualified doctorsand infrastructure.

2. Facility to refer patientswith serious ailmentsto specialized hospital sincluding transport
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(Ambulance or Vehicles) with minimum facilities to give life sustaining treatment
during transit.

3. Drugsavailability at reasonable rate within reach of common man.
a) Supply of quality drugs.

b) Ban of spurious drugs envisaging violation as grave crime entailing severe
punishment.

¢) There should be a Drug Price Control Policy. Violators should be held
accountable, including penal action.

4. Social responsibility of providing 10% of free service or service on nomina charges
fixed by the State should be made mandatory for all Corporate Hospitals and Private
Nursing Homes with regular accountability entrusted to abody created by the State to
monitor the system.

. Vigit of Mobile Hospitals with adequate infrastructure and doctors, at |east twice amonth,
to avillage to treat the ailing people where there is no hospital facility and refer serious
@ patientsto Health Centres or District hospitals. @

. Toexaminethechildreninall primary and middle schoolsregularly twice ayear and send
report to DMs and/or Collectors, along with names and attestation of Head Master and
Sarpanchs of thevillage.

. Thediet speciaist doctors should prepare alist of food articles availableinlocal areaand
prepare a chart showing the proportions of food articles to be taken by children, young
boys and girls, pregnant women, old citizens and women from weaker sections, etc. for
strengthening the nutrition of body and to end malnutrition. This exercise should be
done every year and published in local language, put up on Notice Board of Panchayat
offices, Schools and Hospitals of every village.

. It should also publish that the parents should get their children examined regarding their
hearing problems, vision, speech, etc. immediately after they notice any symptom so that at
young age itself the same could be treated.

. The Gram Panchayats (full body) and recognized Non-Governmental Organizations at
village, talug, and district levels should send quarterly reports about the functioning of
hospitalsin their village stating presence or absence of doctors, the period for which oneis
absent or no doctor is posted at al, including women doctors, nurses, other medical
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staff of hospital and availability of drugs to the District Medical Officer, Collector or
Commissioner, Director of Medical Services of the State and one to the Health
Secretary.

. A Monitoring body should be formed with Chief Secretary as Chairperson, Health
Secretary, Director of Medical Servicesand Secretary in-charge of Vigilance asMembersto
scrutinize the reports and suggest action to be taken immediately as time-bound
programmes. The reports of Monitoring Committees should be placed before the
Assembly every six monthsfor consideration of elected representatives.
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Southern Region Public Hearing on the
Right to Health Care Held on 29
August, 2004 at Chennai

Key Findings and Recommendations in Response to Oral and
Written Testimonies for the States of Kerala, Tamil Nadu,
Andhra Pradesh, Karnataka and Pondicherry

1. Access to Primary Health Care through the Public Sector Health
System

Primary health care is understood in amore limited way as services made available through
Sub-Centre (SCs), Primary Health Centres (PHCs) and Community Health Centres (CHCs).

. Pondicherry received positive community response regarding the availability and quality of
primary health care services.

. Therewereno complaintsfrom Keralathoughissuesregarding essentia drugs, environmental
@ health and trauma care were rai sed which come within abroader understanding of primary @
health care (covered initem 5,6,7).

. InKarnatakaand APtheirrational siting of PHCs (possibly under political pressure) made
accessto health care very difficult and sometimesimpossible. Some of thefarthest villages
were 40 —50 kms away, and in other cases there was no easy bus accessto PHCs/ SCs. In
AP; subcentres that were supposed to be there were non-existent or non-functional. In
Tamilnadu, Karnatakaand AP therewere problemswith regard to quality of care, referrals
and staff attitudes.

Recommendation 1

. Thesiting/distribution and physical accessibility of PHCsand subcentres must be ensured.
They should provide good quality services during the prescribed timings. Indicators and
mechanisms for monitoring quality of care need to be developed and used. No money
should betaken for servicesthat areto be provided free. The citizens charter for servicesat
PHCs should be prominently displayed and implemented. Staff vacancies need to befilled
up and staff needs such asquarters, toilets, water supply and el ectricity need to be ensured.
Adequate provision of medicines, laboratory equipment and consumables, registersetcisa
basi c requirement. Maintaining staff motivation through good management practiceswill
help improvethe quality of servicesand to foster arelationship of mutual respect and trust
between providers and people.
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. State and Central health budgets would need to be increased as per the National Health
Policy 2002 and the Common Minimum Programme commitments. Distribution of the
health budget between the primary, secondary and tertiary levels of care would also need
to follow norms, such as 65%, 20% and 15% respectively.

2. Urban health care

There were several instances where the urban poor suffered adversely dueto lack of access
to health care and to basic determinants such as lack of access to safe potable water and
sanitation.

Recommendation 2

. Theurban poor should have accessnot just to family welfare servicesbut to comprehensive
primary health care through health centres which cater to 50,000 people.

. Provision of safe potable water and sanitation is necessary to prevent morbidity and
mortality dueto water-borne diseases.

« User feesininstitutions like NIMHANS need to be reconsidered as they have resulted in
@ lack of access to care. Urban poor families including migrants often do not have ration @
cards and BPL cards. Rura and urban poor patients coming from other places do not
carry al these cards (if they have them) when they cometo hospital intimesof illness.

. Corruption and rude behaviour ininstitutionslike Kidwai Institute of Oncology aswell as
in IPPVI1I Centres need to be checked.

. Pourakarmikas from Hyderabad Metro Water Works and those in other cities and towns
need to have accessto basic preventive, promotive and curative care, including safety gear
and equipment.

3. Private sector health care

The case of death of a teenaged girl following treatment of gastroenteritis by a private
practitioner (with an unusual medical qualification) raised the need for:

Recommendation 3
. Regulation of the private medical/heath sector by government and professional bodies.

Liability of practitioners and payment of compensation where death or disability results
fromimproper treatment or negligence.
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« Unnecessary surgeries such as hysterectomies as was reported from AP should be curbed.
4. Women's access to health care and gender concerns

It was painful to hear testimonies from women about the poor treatment they received even
for ANC/PNC and family planning services and the lack of respect and privacy.

Recommendation 4

. The camp approach should not be used for tubectomices/sterilizations. Good quality,
safe contraceptives need to be availablein health centres at different levels, with adequate
facilities for screening follow-up and discussion about possible side-effects. Patient
feedback on quality of care should be regularly taken and acted upon.

. Medical and health care should be made avail able to women and children as close to their
residence aspossible.

. Privacy and respect should be ensured for women and girls during medical examination
and treatment.

@ . Thelarge number of hysterectomies at young ages taking place in AP without adequate @
medical justification needs to be urgently looked into and curbed. The commercialization
of medical practice does not benefit persons or families and requires social control.

. There should be 24 hour PHCs functioning in every taluk for emergency obstetric care
and CHCs should have gynecol ogists and anesthetists. Dueto the shortage of anaesthetists
medical officers with a3 — 6 month training in anaesthesia could be authorized to give
anaesthesia

5. Environment and Health
Strong testimonies were presented from Kerala, Tamilnadu and AP on the adverse impact on
human health resulting from exposure to toxins from industries/ factories, and pesticides. This
problem exists throughout the country.
Recommendation 5
. The Department of Health at state and central level needs to have structural mechanisms
through which it can function aong with other agencieslikesthe pollution control board,

ministry of environment and forests etc. to implement regulatory and preventive
measures, and to provide for occupational health and safety, as well as access to medical
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care where environmental injury has occurred. In short there is need for a public health
responseto environmental health problems.

6. Access to essential medicines and rational therapeutics

The use of irrational and sometimes harmful, banned and bannable medicinal drugs and
preparations was raised as an issue of concernin Kerala. Thisproblem existsin all states.

Recommendation 6
. Rationa drug policies, essential drug lists, standard treatment guidelines and formularies
need to be adopted in the public and private sector, and more importantly they should be

used and regularly updated.

. Existing and new mechanisms for continuing education of medical practioners and allied
health professionals need to be actively used for this purpose.

. Measuresto increase consumer awareness and good pharmacy practice need to be widely
instituted.

7. Trauma care

This came up strongly from Kerala, but isapplicablein al states.

Recommendation 7

« With the rising number of traffic and other accidents early trauma care using standard

protocols need to be ensured through provision of infrastructure and training. Preventive
measures such as use of helmetsand seat-belts should be mandatory.

8. Mental health

The following problems were experienced by groups working in the different states — lack of

access to mental health care by rural poor due to centralized mental health care available

mainly in city and town based institutions; stigma, discrimination and abuse; lack of medical and

health personnel with adequatetrainingin menta health; non-availability of drugs; lack of public

awareness about mental health

Recommendation 8

. Medica and psychosocial care and support for persons with menta illness should be
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available in a decentralized manner. This will require adequate training and continuing
education. Public awareness and sensitivity aso needsto be increased.

9. Public health issues

Other public health issues raised included prevalence of Vit. A deficiency (AP); discrimination
faced by patients with AIDS who required surgery (AP); death of TB patients due to lack of
accessto treatment (Karnataka).

Recommendation 9

National guidelines regarding these public health issues need to be followed. Increasing
community involvement and feeling of community ownership of health institutions and
programmes would help in better outreach and quality. Training and involvement of
community health workers/socia health activistswould provide avaluablelink.

10. Follow-up and monitoring of implementation of
recommendations arising from the public hearings on the Right to
Health Care.

@ Recommendation 10 @“

. A mechanism needsto be established at statelevel for joint monitoring by the Jan Swasthya
Abhiyan and officials from the state department of health regarding the follow-up of
recommendations. They will report to the NHRC. NHRC officialsmay a so visit to observe
and monitor the follow-up whenever necessary. Accountability and communication with
thelocal communitiesis of greatest importance.
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Northern Region Public Hearing on
Right to Health Care,
Lucknow, 26t September, 2004

Recommendations by the Northern Region Public Hearing,
NHRC-Jan Swasthya Abhiyan:

Regulation and Monitoring

. Enactment of State Public Health Acts, which would outline the mandatory health care
servicesthat would be guaranteed at all levels of public health system asaright.

. Regulatory mechanism at state level to ensure the quality of private medical services by
implementing minimum standards, standard treatment guidelines and ceiling for costs of
essential medical services.

. A system of regular independent review of the functioning of the public health system at
@ state, district and community levels. Thisreview, every 3 to 6 months, should involve JSA @
and other social representatives.

. Aneffectiveredressal mechanism for personsor communities who have suffered denia
of health care in any form. This mechanism should involve JSA and other social
representatives.

Strengthening Public Health System

. Tripling the public health budget in next five years, to increase it to at least 3% of SDP as
per the Common minimum programme.

. Allocation of adequate budget for drugs, which would involve at least doubling of state
drug budgets. Guarantee of essential drug at al levels.

. Provision of adequate infrastructure including buildings, equipments, vehicles and
maintenancefor al public health facilities. Filling of al vacant postsat variouslevels.

. Women are often denied access to health care because of insensitive attitude of health staff
and inadequate facilities. Keeping thisin mind, availability of all health services for both
reproductive and non reproductive health needs to be guaranteed in a women friendly
manner at al public heathfacilities.
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. Universalization of ICDS, including strengthening of child health related services.
Guarantee of immunization, nutritional supplementation and other essential preventive
child health services. Ensuring school health services and mid-day meals.

. A comprehensive statewide policy to provide primary health services to urban areas.
Expansion of Urban Health care infrastructure, especially of health posts and of outreach
health services.

. A new scheme to provide acommunity health worker in every village of the state should
be launched. This should effectively involve communities, Panchayats and local
organizations.

. Regarding mental health, much greater sensitivity towards mentally unwell, institutionalized
patients; provisionsfor proper counseling and measuresfor rehabilitation and family contact.

. All coercivemeasuresfor limiting family size must be stopped immediately. The tubectomy
camp approach, which often resultsin poor quality operative care and violation of various
aspects of women’srights, needs to be reviewed.

State Level Recommendations:

* *

Recommendations for Health Services in Delhi

1. There are three over-arching issues applicable to all Public Health Institutions:

a.  With Delhi being acity-state and the national capital with ahistorical development of
multiple local bodies there is a multiplicity of providers. The respective roles of
Government of India, Government of Delhi and the local bodies need to be clearly
spelt out and well coordinated.

b. Thereisaneedtorationalize and integrate the functioning of the public health agencies.
The Dr. Pattanayak Committee had given its recommendations for restructuring the
health services of the Municipal Corporation of Delhi in 2001-02 but it has largely
been ignored. Thereisaneed to consider itsimplementation.

c. Health personnel (including doctors) need to be in position through regular
appointments and their performance should be ensured through administrative and
community regul atory mechanisms.

2. Strengthening of Primary Level Institutions:

a. Peripheral areas lack ingtitutional coverage; these areas require specia attention and
should be expanded.
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b. Equipment and infrastructure backup should be available in dispensaries and PHCs
including laboratory support and emergency backup services.

c. Vacant posts of personnel should be filled up, their alocation rationalized and regular
attendance and performance ensured.

d. The Maternal & Child Welfare Centres and Family Welfare Centres should provide
full range of primary gynaecol ogic and paediatric services.

e. The sub-centre network should be expanded in rural areasthat should be linked to the
respective PHCs.

f. Public health programmes and personnel need to be reorganized/restructured and
theseinstitutions need to integrate with the local curativeinstitutions.

g. Involvement of local communities (through Local Health Committees, for example) in
local level planning and implementation of services; the departments of health, water,
sanitation and social welfare should be involved and accountable to these local
committees.

@ 3. Secondary Level Hospitals:

a. 100 bedded hospitals and 30/40 bedded colony hospitals should have full range of
secondary level services operational from itsinception; hospitals like Sanjay Gandhi
Hospital, Mangolpuri took more than 10 years to develop all services — the present
new hospitalsarein asimilar state.

b. The secondary level institutions should be linked with the local primary level
institutionswith aproper referral mechanism.

c. Secondary level specidity services and requisite equipment and supplies should be
available.

d. Rational prescribing practices should beimplemented.

e. Special emphasisneedsto be given on environmental and occupational health problems

4. Tertiary Level Hospitals (all agencies):
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a

The above measures will decrease unnecessary overload at thislevel.

b. Adequate supply of drugs and supplies, based on rational drug formularies, should be
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available.
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c. Internal medical audit mechanisms should beinstituted.
5. With strengthening of these three levels we should be able to ensure that socia security
services like CGHS, Railways and ESIC should not be sending their patients to private

corporateingtitutions.

6. a. Reporting of notifiable diseases and medical certification of deaths should be strictly
implemented by all institutions (government and private) and private practitioners.

b. Public should have access to information about availability of services at each level,
availability of beds at a point of time; other linkages like networking of blood banks
are also necessary.

7.a.  Independent monitoring of health servicesthrough social audit:
b. Grievanceredressal mechanismswithin each agency providing public health services.
8. There are 4 state level medical colleges and one nationa apex ingtitute (AIIMS). There
should not be any more increase in medical colleges. The content of medical education
needs to be appropriate for operationlizing the public health services as detailed above —
@ including training for managerial roles, apublic health perspectiveandrational therapeutics. @
Training of field workers need to be strengthened.
Recommendations for Health Services in Himachal Pradesh

. Rationalization of staff

. Filling up of al vacant posts

. Contract system be abolished

. Freediagnostic testsand no user charges

. Each PHC should have alady doctor

. Per Diem system for different trainings be removed

. Incentivefor trained birth attendant for promoting safe deliveries

. Basicfacilitiesat sub centrelevel be ensured
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. Separate and independent | EC Bureau be established with trained staff in health education
. Work load of Anganwari workers should be decreased
Recommendations for Health Services in Uttar Pradesh

. Edtablish, adopt, recognize health asafundamental right of all citizensincluding vulnerable,

displaced, sum dwellers and poor.

« The Primary Health care system should be made accountable to Panchayats in rural and

urban areasincluding JSA.

. Privatization or commercialization of health should betotally banned and regul ated by the

date.

. Poor, marginalized, deprived, migrant and other vulnerable groups should be accorded

identity, accessibility and availability of health care system free of cost.

. Indian system of medicines should betreated at par with modern medicines and should be

mainstreamed.

. Social security to senior citizens, children, disabled and women should be specially provided.

. All the policiesrelated to health, child development and women empowerment should be

seenintotality and not inisolation.

« All formsof user charges should be removed and health care should be provided free of cost.

. The denial of health care and negligent care should be made accountable to people and

arrangement of redressal should bein place.

. The essentia drug list should be made public and state should ensure the reasonably

quality and adequate essential drugsto all health facilities.

. Theincentive and disincentive in family planning programme should be removed.
. Two child norm and coercive population policies should be removed.

. Government should honour the *Health for all’ goals and adopt the PHA charter.
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Eastern Region Public Hearing
on Right to Health Care,
Ranchi, 11 October, 2004

Recommendations
The public hearing on the denial of right to health care that was held in Ranchi on the
11-10-2004, heard a number of cases of denia from the five states of Bihar, Jharkhand,
Chhattisgarh, Orissaand West Bengal.

Of the over 70 cases presented orally and about 150 cases submitted in writing, therewereafew
recurrent themes. Theseincluded:

a. Highdegreesof illegal feesand denial of treatment if these are not paid—in public health
facilities.

b. Poor quality of servicein many public health facilities.

@ c. Absenceof any servicesin remotetribal areas. @
d. Denid of right to safe drinking water.
e. Lack of food security and malnutrition related illness.

f. Expensive,irrational drug prescription along with lack of availability of essential drugsin
public health facilities.

g. Lack of emergency obstetric care services and safe abortion services.

h. Lack of emergency servicesfor awide variety of emergencies—notably accidents, burns,
snakebites.

I. Lack of referral transport system to access emergency services.
j. Poor accessto sterilisation services and poor quality of sterilisation services.

k. Weak public health response to epidemics and sudden increase in infectious deaths in
certain aress.
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After listening to the testimonies the panel has decided to take cognisance of only asmall part of
them asindividual human rights cases. Though the other individual casesare also heart-rending
the panel thought it more useful to pursue the systemic causes behind these failures. For these
systemic issuesthat underliethe denial of theright to health care the panel makesthefollowing
15 recommendations which are forwarded to the state governments for implementation.

1. AVigilance Mechanism must be built upin each state health department with assistance
and in coordination with the police department. Thisvigilance should be proactive and
not only responding to complaints. Its focus should be to prevent illegal chargesin
public health facilities, and private practice inside public health facilities or in public
hours.

2. All public health facilities should have display boardsthat state what are thelegal user
fees, if any, declare that payments other than these are illegal and inform where to
register acomplaint in thisregard.

3. Vigilance also needs to be exercised against unnecessary referrals to nursing homes,
clinics, diagnostic services. To be effective on thisthe state governments have to issue
orders disallowing public health staff from referring to nursing homes, clinics or
diagnostic services where they have amonetary advantage or commission.

4. Monitoring structures for health programmes should be established/strengthened at
the district and block levels with the inclusion of panchayat representatives and civil
society partners who are active in advocacy work.

5. Monitoring structures for CHCs, civil hospitals and district hospitals should be
established by either strengthening existing patient welfare societies or creating them.
These would also have vigilance functions.

6. Independent of the above two there should be a grievance redressal mechanism where
those who have been denied quality care- in the private or public sector- can go to for
registering their grievance and seeking relief.

7. All areaswhich have had no doctor for over an year and all those areaswhich have had
no nurse/midwife for over an year should be publicly notified as medically and
paramedically underserved and a special package of measures must be undertaken to
provide some temporary relief and access to care for these areas. ( eg visiting doctor-
pvt or public, mobile clinic, NGO, etc). This specia package adopted may be madein
consultation with all interested parties especially the elected panchayats.

8. States should have atransparent non-discriminatory transfer policy such that doctors
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and other paramedical staff serve by rotation in difficult areas. During such servicein
difficult areasaspecial package of measuresincluding financial incentivesto support
such doctors should be adopted. These two steps are critical to address the problem of
lack of doctorsindifficult rural aress.

9. States should have a state drug policy and/or adopt a state drug action plan which
ensures that the states formulate an essential drug list and al the drugs on thislist are
available at all public health facilities without interruption, and that the prescription
and use of irrational, expensive drugs and the use of hazardous and banned drugsis
curbed in both the private and public sector. This would also need to specify better
drug information to both the patient and the prescribers.

10. The state should adopt a time bound action plan/road map by which the critical gaps
inthe provision of good quality emergency obstetric services, sterilisation services,
safe abortion services, and basic surgical emergency services (burns, accidents) can be
provided in anetwork of referral centers such that thereis at least one such centre per
every 100000 population. This action plan should be a detailed publicly stated
commitment and should have an year by year milestone, so that even if the entire plan
would take ten years to implement, the monitoring committees and the public would
know whether each year, that year's goals are being achieved.

11. Themostimmediate measurefor closing specialist gapsinthereferral center would be
transferring of surgeons and gynaecol ogists and anaesthetists so that thisnorm for the
provision of emergency and referral level careismet inasmany facilitiesaspossible. In
the absence of atransfer policy well-qualified speciaistslanguishin peripheral centers
losing their skillswhile key facilities, which needstheir services, go without them.

12.  The governments may publicly notify what are the services it would be providing at
the level of the habitation, at the level of subcenters, at the level of PHCs, CHCs and
district hospitalsalong with quality indicators. Thisshould be accompanied by similarly
graded standard treatment protocols. This is essential for public knowledge and for
monitoring. Thiswill aso help prevent unreasonabl e expectationsfrom the public—for
certain services may be available only at the district or block level and not at every
PHC as may be expected. But this needs to be publicly notified.

13. The governments should set up amedical services regulatory authority- analogous to
the telecom regulatory authority- which sanctionswhat constitutes ethical practice and
setsand monitors quality standards and prices of services—both in the public and even
moreimportantly in the private sector.

14. A Public Health and Health Services Act that defines the rights of food security, safe
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drinking water, and other determinants of health and the citizens' rightsto enjoy them
along with the rights to medical servicesthat are accessible, safe, affordable needs to
be worked out. This act would make mandatory many of the recommendations laid
down above and would make more justiciable the denial of health care arising from
systemic failures as had been witnessed during the public hearing.

Implementation of the Supreme Court order regarding food security and the need to
universalise ICDS programmes and mid-day school meal programmes remains a
priority that this panel aso endorses.
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Recommendations of North East Regional Public
Hearing on Right to Health Care,
Guwahati, 28* Nov 2004

Budgetary Measures:

1. The State Health Budget or Health Budget on Health Care to be doubled with immediate
effect.

2. The drug budget for PHC and CHC in the state should be doubled.

3. In the pre-monsoon season, extra stocks and inventory of all essential medicines to be
made available in government hospitals in rural areas to deal with possible disruption

insupply.

4. Contingency plan to deal with healthcare arising during and post flood situation in the
state with special staff assigned for such work.

@ Legal Measures:

1. Enactment of a State Public Health Act in each state, which would outline the mandatory
health care serviceswhich might be made avail ableto the peopleasaright at variouslevels
of the public health system. This act would specify which services and standards of care
must be made available at the community, sub centre, PHC, CHC, Sub-district and
District hospital levels, as well as the preventive and promotive measures that the
government would undertake.

2. Enactment of aClinical Establishment Regulation Act in each state to ensure minimum
standards, adherence to standard treatment guidelines and ceilings for costs of essential

medical servicesin the private sector.

3. Private practice presently allowed to Government health care providers should be legally
banned, and those doing it should be promptly punished.

4. Policy for primary health care in the state should be adopted and implemented.

5. Standard Treatment Protocol for treating of all common aillments should be prepared and
enforced.

6. The clear and distinct regulatory act for private nursing homes should be made.
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7. Public hearing should be organized on aregular basisin all the North Eastern Statesandin
every district of Assam.

8. Private practitioners should have a uniform and affordabl e rate to make medical treatment
accessibletoall.

Measures to improve functioning of the health system and attention
to special groups:

1. Standard Treatment Protocols should be implemented regarding care to be provided at
various levels of Health Care Facilities, so that the necessary quality is maintained.

2. Thefull range of comprehensive health services should be guaranteed at all levelsof the
public health system, these health services must be ensured as a right. In exceptiona
cases of failure by the public system to provide any such health serviceto apatient, there
should be a mechanism wherein care may be sought from designated private facilities
following standard treatment protocols. Such registered and regulated facilities could
give relevant care to the patient, and the state could reimburse them at standard rates,
ensuring that the patient is not deprived of any essential care at time of need.

@ 3. Guaranteed availability of essential drugs relevant to the level of service, in all public @
hedlth facilities. A mechanismto ensurethat if any health carefacility isunableto provide
any of the essential drugsthat are supposed to be available at that level of health care; the
expenses incurred by a patient on this “outside prescription” should be promptly
reimbursed. All health care providersin both public and private sector should prescribe
according to the essential drug list, and prescribe drugs by their generic names.

4. A comprehensive statewide policy to provide Primary Health Services to urban aress.
Adequate health services need to be provided in dl citiesand small towns. Expansion of
urban health careinfrastructure especialy of health postsand of outreach health services
keeping in mind the needs of the growing slum population.

5. Filling up of vacant posts and construction of buildings for sub centres and other
facilities. A new scheme to provide acommunity health worker in every village of the
state should be launched.

6. Regardingwomen’saccessto health care, availability of all servicesinawomen friendly
and sensitive manner at public health facilities must be ensured. This should include

maternity services, pre natal and neonatal care etc.

7. A schemefor community health worker in every village should be launched.
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8. Urban Health careinfrastructure should be expanded and PHC services should be made
availablein all towns and cities. Emphasis should be given to slum dwellers.

9. Maariaisamajor problem in the state. Special action plan to deal with malariain the
north east states with emphasis on vector control and ecological measure along with
universal availability of anti malarial drugs.

Independent Social Monitoring and Redressal System
1. Apartfromtheabove steps, asystem of regular independent monitoring of thefunctioning
of the heath care system at all levels should be taken up.

2. An effective redressal mechanism at block, district and state levels for persons with
complaints regarding quality of health care and for those who have suffered denia of
health carein any form.

. Enactment of aState Public Health Act in each state, which would outlinethe mandatory
health care services which must be made available to the people as aright at various
levelsof the public health system. Thisact would specify which servicesand standards
of caremust be made available at the community, sub-centre, PHC, CHC, Sub- district
and District hospital levels.

. Enactment of a Clinical Establishments Regulation Act in each state to ensure
minimum standards, adherenceto standard treatment guidelinesand ceilingsfor costs
of essential medical servicesin the private sector. For example, the Bombay Nursing
Home Regulation Act 1949-Maharashtra, may be substantially modified and improved
to effectively regulate the quality of private medical servicesin the state.

. Theclear and distinct regulatory act for private nursing homes should be made.

. Public hearing should be organized on aregular basisin all the North Eastern States
and in every district of Assam.

. Private practitioners should have a uniform and affordable rate to make medical
treatment accessibletoall.

National Human Rights Commission Annual Report - 2004-2005 255

T AR-Chapter-1-19-10-6-06.p65 275 % 7/17/06, 6:31 PM T



256

T AR-Chapter-1-19-10-6-06.p65

Annexure9 Paras 7.24

Letter of the Chairperson of the Commission dated
6t September 2004 to the Chief Ministers of all
States/UTs regarding protection of Human Rights of
children infected/affected by HIV/AIDS

D.O.No. 11/6/2003-PRP& P 6 September 2004
Dear Chief Minister,

The National Human Rights Commission isdeeply concerned about the protection of human
rights of children infected/affected by HIV/AIDS. In March 2003, the Commission took
suo motu cognizance and initiated proceedings in the case of Bency (aged seven years) and
her brother Benson (aged five years), who faced discrimination in their accessto education
owing to their HIV+ve status in Kerala. In yet another case of similar nature involving
children, the Commission intervened to securejustice for Aksharaand Anantakrishnan from
Kerala. The Commission has aso come acrossinstances from other Statesin which children
were turned away from schools, clinics and orphanages because they and their family
members are HIV+ve. In particular, there was a case of a six-year old girl who has been
asked not to return to the school and was also refused treatment by a local doctor in
Maharashtra.

The Human RightsWatch, an international non-governmental organization, initsreport, “ Future
forsaken; abuses against children affected by HIV/AIDSin India’ hascriticized the Government
for doing “little to protect children already livingwith HIV/AIDS’ and “for virtualy ignoring”
the affected children. It issaid that children are not an important factor in policy formulation.

The Commission recently considered the above report and commends the following
recommendations:

1. Enact and enforce legislation to prevent children living with HIV/AIDS from being
discriminated against, including being barred from attending schools.

2. Address school fees and related costs that keep children, especially girls, from going to
school.
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3. Provide al children, both in and out of school, with comprehensive, accurate and age-
appropriate information about HIV/AIDS.

4. Provide care and protection to children whose parents are unable to care for them due to
HIV/AIDS. Ingtitutional arrangements must be made for extending medical aid to such
children [Hospitals and medical professionals should not be allowed to turn away people
who are HIV+ve from being treated].

May | request you kindly to have appropriate action initiated on the above recommendations?
The Commission would like to know the details of steps proposed to be taken in this regard.

With regards, Yours sincerely,

Sd/-
(A.S.Anand)

All Chief Ministers of Statesand UTs
and Administrators
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Recommendations of the National Workshop to
Review the Implementation of Laws and Policies
Related to Trafficking: Towards an Effective Rescue
and Post-Rescue Strategy

Recommendations Related to Law and Structures:

Problem: Effective and meaningful prevention, rescue, rehabilitation and reintegration are the
four major areas based on which the menace of trafficking can be successfully combated. In al
these four areas, the issue of shelter remains an all-pervasive aspect. Lack of availability of
shelters at taluka and district places denies women and young girls in need of adequate and
proper places where they could reside. This makes them vulnerable to being trafficked or
re-trafficked.

Recommendation: Sufficient number of Short-Stay Homes/Protective Homes or Shelter Homes
should be started at taluka and district places, whereby any woman or ayoung girl who isin
moral danger or rescued or isin asituation to be trafficked or re-trafficked into prostitution, can
approach these Homes for asafe and secure shelter. The Shelter Homes run by the Government
should a so be opento facilitate the mobility of thewomen and girlsin order to obtain vocational
training outside.

Problem: Lack of trained personne to attend to psycho-socia and rehabilitative needs of women
and girlsrescued from progtitution. Currently, thereis dependence on ad-hoc and non-standardised
measures such as Mahila Thanas, counselling by police, volunteers, involvement of NGOs
(wherever available), with no legal mandate. Moreover, there is no continuity in this piecemeal
approach and half-hearted attempts|ead to half-hearted results.

Recommendation: The Government should appoint trained social workers at police stations,
courts and rehabilitation Homes for counselling, information and guidance, and rehabilitation
pUrpoSEs.

Problem: Increasing dependence of the State on the voluntary sector accompanied by agradual
process of withdrawal from thewelfare sector. In the given scenario, commitment of the Stateto

aid the voluntary sector in thelong run is not clear.

Recommendation: State Departments and agencies should not be replaced by NGOs as the
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major intervention agency, especially when it comesto rescue and rehabilitation.

Problem: Lack of co-ordination between the police, judiciary and government institutionswith
regard to rescue and rehabilitation process at the district level and absence of monitoring system
related to the problem of trafficking at the State and Central levels.

Recommendation: An Inter-Departmental Coordination structure should be set up to facilitate
and monitor the process of rescue and rehabilitation at the district level, and Advisory Bodies at
Central and State levels to monitor the problem of trafficking and bottlenecks in the
implementation of I TPA and other provisionsrelating to rescue, rehabilitation and reintegration
of victims.

Problem: Lack of informed and sensitized officials to deal with the subject of proper
implementation of law and procedure pertaining to trafficking.

Recommendation: Training organizationsat Central and Statelevel should focuson sengitization,
dissemination of knowledge and training of ground level staff from the police, judiciary and
women and child welfare departments. The objective behind this should be to devel op personnel
who know the correct legal framework and are aware of issues related to rescue, rehabilitation
and reintegration. The training institutions could take the help of field-based organizations to
@ achievethisobjective.

Problem: Thereisadanger of deletion of Sections7 and 8 of ITPA inahurry, asaresponse
to the problem of harassment and penalizing of adult women in prostitution by
the police.

Recommendation: The issue of deletion of Sections 7 and 8 of ITPA needs further debate
and discussion, as there is lack of consensus on the same. One view was that these Sections
lead to harassment and penalizing of women in prostitution by the police, while the other
view was that these Sections have proviso under which the woman, who has been prosecuted,
could be treated as a victim and rehabilitated with the help of corresponding Section 10-A of
ITPA. In addition, it was pointed out that under Section 7, customers could be booked and
prosecuted.

Problem: Concerted attempts are being made to bring anew legidlation or amend the existing
law (S) to legalize prostitution by certain sections and lobbiesin society.

Recommendation: Legalization of prostitution would be an anti-women and anti-rehabilitation
measure, leading to violation of human rights of the trafficked persons.

Thefollowing sections pertain to implementation gaps or problemsin the law:
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1. Section 4 and 6 of ITPA can be used against traffickers, brothel keepers, landlords,
pimps, etc.

2. Section 7 of ITPA and Section 145(b) of the Indian Railway Act in order to bring the
customersto book.

3. Sec14(ii) of ITPA, which pertainsto del egation of powers of the special police officer to
an officer of subordinate rank through a written order, as special police officer are not
availablein rural and moffusi| areas.

4. Sections 22-A and 22-AA of ITPA with regard to establishment of Special Courts and
appointment of panel of social workersto assist the police under Section 13(3)(b) and the
judiciary under Section 17(5) in deciding cases.

5. With regard to the problem of finding reliable panchas (who do not later turn hostilein
court), especially women panchas in ITPA cases, a suggestion was made to involve
government officers who can be used as panchas, as their chances of turning hostile
areless.

The following Sections may be suitably amended or new Sections introduced:

1. Needtorevise/amend State rulesof ITPA, asthese have not been revised (in most States)
ever since the Act was first passed in 1956. An exercise needs to be undertaken to
formulate Model Rules in this connection, along the lines of the JJAct Model Rules, in
consultation with the State Governments.

2. Section 18 of ITPA, which deas with complete closure of brothels and eviction of
offenders from the premises where prostitution isbeing carried out. This Section may be
amended to include aclause regarding forfeiture of property along the lines of Chapter vV
(A) of NDPS Act. Along with order for closure of brothel, the magistrate may be
empowered to pass orders for forfeiting such property especialy in cases of repeated
offendersunder Sections 3, 4, 7 (2) of ITPA. The onusof proof should be on the accused
to prove that such property has not been acquired through living off the proceeds of
prostitution or that such property being used as a brothel does not belong to him or was
without his knowledge or consent. Also, if this power, which currently vests with the
Commissioner of Police, is conferred on DCP or suitable officer of lower rank, then
follow-up will become easier.

3. Section 20 of ITPA, which is currently being used against the woman in prostitution, to

remove her from the area, may be amended to apply to brothel keepers, pimps, managers,
etc. where s/he can be asked by the magistrate to remove her/himself from the areaand
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be prohibited from re-entering the same. Also the fine amount imposed under Section
20(4)(b) may be suitably raised to act asadeterrent measure against the above mentioned
persons.

4. Suitable amendment in the ITPA to allow for voluntary admission or referral by any
citizen or NGO of women into any shelter, beit Protective Home, State Home, Reception
Centre or Short-Stay Home, who is in need of temporary shelter or feels vulnerable to
being trafficked. Such admission should be allowed at any hour of the day/ night and may
beratified before the appropriate magistrate within 24 hours by the Superintendent of the
ingtitution.

Recommendations related to the Victims:
Phase I: Prevention

Problem: Lack of systematic data and focus on trafficking prone areas and analysis of reasons
behind trafficking at those places, |eading to large-scal e trafficking and re-trafficking of women
and children from certain districtsto the supply areas.

Recommendations:

1. Trafficking prone areas and districts should be identified in the States with the twin
objectivesof awareness generation and generation of viable economic options. Thiswould
facilitate in spreading information about various government welfare services and anti-
poverty schemesto even the remotest areas.

2. Need to set up a national database and a quick-response tracing mechanism and
coordinating structure for missing children and women —intraand inter State, within the
police system to prevent trafficking.

3. Necessary structure should be set up for Inter-Departmental Coordination between the
police, judiciary and government institutions for rescued victims with regard to rescue
and rehabilitation process at the district level and State and Central level Advisory Bodies
to monitor inter-State and cross-border trafficking.

4. Proper follow-up mechanism should be established through the proposed district level
coordinating structure for women and children after they have been repatriated to
prevent re-trafficking. Similarly, a coordinating structure should be established between
the respective governments of those countries which act as supply, demand or transit
zones for proper follow-up.
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Phase Il: Rescue

Problem: Unplanned raids/rescue operations often result in logistic problems at the ground
level with regard to accommodation, recovery of persona belongings or money, rescue of
children, food, health problems, vocationa training, repatriation, etc. defeating the entire objective
of rehabilitation.

Recommendations: The police should plan rescue operationsin coordination with theingtitutional
authorities, in a humanistic and rehabilitation-oriented approach
with the rescued women and children. The proposed I nter-Departmental Coordination structure
suggested in Point No.3 under the head ‘ Prevention’ should be used for this purpose.

Problem: Adult women in prostitution are often treated as offenders (arrested and fined/
imprisoned) by the police and the judiciary and not as victims. Also, women trafficked from
across the borders/foreign countries are booked by the police under the Passports Act and the
Foreigners Act and then prosecuted asillegal immigrants.

Recommendations: The policy of the State of penalizing the adult woman in prostitution (e.g.
Section 110 of Bombay Police Act, or Section 145(b) of Indian Railway Act, Section 294 of
IPC) should be stopped. A procedure may be set up whereby victims of cross-border and trans-
national trafficking are given assistance, with the help of the Ministry of Foreign Affairsand the
Embassy concerned, to repatriate them in ahumane and prompt manner. All womenin progstitution
should be presumed to be victims in need of assistance to get out of prostitution, asisthe case
with minors.

Problem: Rescue operationsand raids on premiseswhere organized progtitutioniscarried on, is
carried out in an ad-hoc manner and not as a part of mainstream policing. Quite often, the
priority given to thiswork depends on the personal interest of the officer on the job. Thefocus of
raids with the objective of rescuing girls and women from prostitution primarily happensin big
citiesand that too islimited to red-light areas. Rehabilitative and anti-trafficking sections of the
law and actsthus do not get properly implemented. For example, in small townsand semi-urban
areas, the focus of raids continues to be penalizing the women under sections, such as, 110 of
BP Act and hardly anyoneis seen asin need of rescue and rehabilitation. Also, when raids are
conducted in lodges, massage parlours, etc., they are termed as ‘busting of rackets and the
women found in these premises are arrested for soliciting or indecent exposure.

Recommendations. A specialized anti-trafficking structure within the police at the Central,
State, district and talukalevels should be established in order to deal with theissue of trafficking
(including cross-border and inter-State), rescue, recovery of personal belongings, repatriation,
etc., dongthelinesof structuresset up withinthe policeto deal with trafficking of drugs, smuggling
of antiques, wild life poaching, etc.
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This recommendation is supported by Sec 13 of ITPA, which lays down proviso whereby the
Central government may appoint Central Trafficking Officersin various Statesto prevent inter-
Statetrafficking.

Phase Ill: Rehabilitation and Reintegration

Problem: Thereseemsto beaninvisbility of institutional population, when it comesto accessing
the government schemesavailabl e for the mainstream popul ations coming from poverty-stricken
or socio-economically weaker sections.

Recommendation: Socio-economic-educational and welfare schemes of the Government meant
for the mainstream popul ation should be made avail abl e to the rescued persons both during the
institutional and reintegration phase, including effortsto access citizenship rights, for example,
voting rights, application of schemesfor welfare of women and children, SC/ST/OBC, opening
of bank account, etc.

Problem: Lack of protection for thevictimin order to avoid harassment from the traffickersand
brothel keepers, while sheisin theinstitution and/or in the process of being re-integrated in the
community, especially when she appears as a witness. Also, there is over dependence on the
statement of the victim to secure conviction of the offender in court, leading to increased
@ vulnerability of an already vulnerable person. @

Recommendation: Suitablelegislation for victim protection and support should beintroduced
in the law. Efforts should be made by the police to obtain evidence other than the victim's
statement.

Problem: In most of the institutions, vocational training given to theinmates are elementary in
nature that may not be of much use in the rapidly changing economic scenario outside.

Recommendation: In order to be successfully reintegrated, every woman rescued from
prostitution requires an alternative source of income, which again is dependant on effective
skillsand training. Hence, the effectiveness of traditional skillsthat isbeing taught to the women
Inthe government ingtitutions needsto be re-examined, keeping in mind the changing economic
scenario. The government Shelter Homes should also be open to facilitate the mobility of the
women and girlsin order to obtain vocational training outside.

Recommendations related to the Anti-trafficking Measures:
Problem: There seemsto beindifferent attitude on the part of law enforcing agenciesinviewing

trafficking as a social menace, rather than viewing it as a hard-core crime and law and order
problem. Asaresult, trafficking getsless priority in thelist of law enforcing agencies.

National Human Rights Commission Annual Report - 2004-2005 263

T AR-Chapter-1-19-10-6-06.p65 283 % 7/17/06, 6:31 PM T



iIN_____UEEEN . [T [T

Annexure 10

Much confusion prevailswhenit comesto using relevant sections of thelawsrelated to trafficking.
Thework of anti-trafficking and rescue is marked by tokenism and adhocism, often depending
on media reports about sex-rackets, pressure from NGOs, judicial activism and the individual
interest shown by some committed officers.

Recommendation:

1. Trafficking should be considered as an organized crime and tackled through an equally
organized and systematic approach, for example, the Organized Crime Control Act.

2. Thereshould beanation-wide database on traffickers containing their profile, fingerprints,
photographs, previous conviction record etc by central agencies likes the NCRB and
the CBI.

3. Appropriatelegal measures should beintroduced in order to take action against customers,
especially when the victimisan adult.

4. The IPC sections related to rape, kidnapping, abduction, wrongful confinement, etc.
against customers, (by the police) should be implemented especially when thevictimisa

minor.

Useof the JJAct for rescue of minors and acting against offenders, including customers, whereby
personsinvolved could be charged under statutory rape.
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Letter of the Chairperson of the Commission dated
3 August 2004, to the Prime Minister of India
Regarding Prevention of Atrocities Against
Scheduled Castes

D.0.N0.20/1/2004-PRP& P 3 August 2004
Dear PrimeMinister,

The National Human Rights Commission has been deeply concerned about the Human Rights
violations faced by persons belonging to the Scheduled Castes in general and
Dalitsin particular. Despite the Congtitutional safeguards and protective provisionsin anumber
of legidations enacted by the Parliament, the persistence of these violationsisamatter of grave
concern to the Commission. The regularity with which such instances are being reported in the
media underline the need for addressing them without any further delay.

The Commission, therefore, requested Shri K.B.Saxena, aretired |AS officer, to gointo theentire
gamut of issuesrelated to atrocities against the Scheduled Castesand submit areport. Hehassince
submitted acomprehensive and detailed report, which has been considered by the Commission.

Inthereport of Shri Saxena, thereareanumber of useful recommendationsto prevent atrocitiesagaingt
the Scheduled Castes. | am separately writing to the Chief Minigtersof al Statesand Union Territories
and the concerned Union Ministerswith arequest to initiste appropriate action in thisregard.

| amenclosing acopy of Shri K.B.Saxena's* Report on Prevention of Atrocitiesagainst Scheduled
Castes for your kind perusal.

Intheinterest of protection of human rights of one of the most vulnerabl e sections of the population,
the Commission urgesyou to pleaseingtitute an appropriate monitoring mechanism at the Centreto
monitor the steps being taken to prevent atrocities againgt persons bel onging to the Scheduled Cagtes.

Yours sincerely,
Dr. Manmohan Singh Sd-
PrimeMinister (A.S.Anand)
Government of India
South Block
New Delhi
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Letter of the Chairperson of the Commission
dated 3 August 2004, to the Union Ministers
Regarding Prevention of Atrocities Against
Scheduled Castes

D.0.N0.20/1/2004-PRP& P 3 August 2004
Dear Minister,

The National Human Rights Commission has been deeply concerned about the human rights
violations faced by persons belonging to the Scheduled Castes.

Degspite elaborate provisions in the Constitution and other laws, it is an unfortunate reality that
social injustice and exploitation of Scheduled Castes and Scheduled Tribes and other weaker
sectionspersist. Atrocitiesagainst persons belonging to these groups appear in the Pressand the
frequency with which they occur isacausefor disquiet. The humiliation which persons belong
to the Scheduled Castesin general and the Dalitsin particular suffer even today, more than half
acentury after Indiaproclaimed itself to be aRepublic, isamatter of shame.

The Commission, therefore, requested Shri K.B.Saxena, aretired AS officer, to go into the entire
gamut of issuesrelated to atrocities against the Scheduled Castesand submit areport. Hehassince
submitted acomprehensive and detailed report, which has been considered by the Commission.

Inthe Report there areanumber of useful recommendationsto prevent atrocitiesagainst Scheduled
Castes (page 203-265). The Commission commends them for your consideration and further
action. | am also separately writing to the Chief Ministersof al Statesand Union Territorieswith
arequest to initiate appropriate action in thisregard.

Many of therecommendationsreateto Union Ministriesand other Central agencies. A co-ordinated
effort by different armsof the Centrewill hel p ensurethat personsbel onging to the Scheduled Castes
lead alife of dignity and enjoy the full range of human rights, just as other sections of the society.

Yourssincerely,

/-
(A.S.Anand)

To,
Union Ministers
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Letter of the Chairperson of the Commission dated
3 August 2004, to the Chief Ministers of all
States/UTs Regarding Prevention of Atrocities

Against Scheduled Castes

D.0.N0.20/1/2004-PRP& P 3 August 2004
Dear

The National Human Rights Commission has been deeply concerned about the atrocities agai nst
persons belonging to the Scheduled Castes.

Degpite the elaborate provisions in the Constitution and other laws, it is an unfortunate reality
that social injustice and exploitation of Scheduled Castes and Scheduled Tribesand other weaker
sectionspersist. Therearefrequent reportsin the mediaabout atrocities against personsbel onging
to these groups. The humiliation which persons belong to the Scheduled Castes in general and
the Dalitsin particul ar suffer eventoday, morethan half acentury after Indiaproclaimeditself to
be aRepublic, isamatter of shame.

Article 15 of the Constitution prohibits discrimination based on caste and that Constitutional
guarantee must be honoured. Various protective provisionsin the laws enacted by the Parliament
to protect the SCs need to be enforced. The Commission, requested Shri K.B.Saxena, aretired
IAS officer, to go into the entire gamut of issues related to atrocities against the Scheduled
Castes and submit areport. He has since submitted acomprehensive and detailed report, which
has been considered by the Commission.

The report has made a number of useful recommendations to address this issue
(page 203-265). In particular, the Commission wishes to draw your attention to the following
recommendations: -

- ldentify atrocity and untouchability prone areas and prepare a plan of action;

- Appointment of exclusive specia courts where volume of atrocity cases is large and
appoint competent and committed special public prosecutors,

- A 3-tier Training programmefor police and civil functionaries,
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- An annual workshop of District Magistrates and Superintendents of Police on
implementation of lawsin thisregard;

- Women officers should be assigned to all atrocity prone areas, with cells established to
entertain complaints;

- Sef-help groups of Scheduled Caste women should be given elementary legal training
along with sessions on confidence building;

- ldentify in each district aNGO which can be approached in case of custodial violence or
any other atrocity;

- Panchayats may be sensitized about the issues concerning the Scheduled Castes and
various De-Notified Tribes;

- Ingtitute annual awards for the police stations and districts, which emerge as the most
responsive to the complaints of the Scheduled Castes.

The Commission commends these and other recommendations contained in the Report for your

kind consideration and for initiating appropriate action. | have separately addressed

@ letters to the Prime Minister and various Union Ministers for an appropriate action to be taken @
at their level.

May | request you to ensure that the State Government also initiates steps to implement the
recommendations contained in the report and monitor their progress.

With regards, Yours sincerely,
Sd/-
(A.S.Anand)
To

All Chief Ministers of Statesand UTs
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Annexure 12 Para 12.6

Recommendations and Suggestions of the
Action Research on Trafficking in Women and
Children in India

The suggestions and recommendations emerged from this study are below under five
categories:

. Cross-cutting issues

. Preventionof trafficking

. Protection of victimsand survivors
. Prosecution of exploitersand others
. Changes proposed in ITPA

Despitethe best effortsto avoid overlapping, thefive-tier categorisationisnot devoid of repetitions,
becausetheissuesinvolved are closely inter-linked. Though some recommendations may appear

repetitive, the focus of the recommendations is different under different heads. Moreover, the
@ ideal situation would be anintegration of prevention, protection and prosecution activities. Thus
integration is essential in the given situation because each category has a direct bearing on the
other. Therefore, any action ononefront will providethebest resultsonly when it is supplemented
with corresponding action on other fronts.

Cross-cutting Issues

Importance of Human Rights

To addresstrafficking, thefirst and foremost requirement isto recognizethe human rightsviolations
involved. Thecommonly prevalent paternalistic ‘ law and order perspective’ and the predominantly
moralistic ‘welfare perspective’ have to be substituted by a *human rights perspective’. This
approach is holistic, participatory and rights-based, with an underlying commitment to ensure
human dignity. Every action and initiative, whether it isapolicy, programme or project, should
be oriented towardsthe best interests of thetrafficked victim/survivor and towardsthe protection
of avulnerablevictim. Therefore, all such activities haveto be built upon the basi ¢ substratum of
human rights, which, inturn, will aso betheyardstick for the efficacy or utility of the concerned
initiative. The NHRC and State Human Rights Commissions could be the appropriate catalysts
for bringing about this paradigm shift.

Understanding the Concepts and Issues
Research has shown that the concepts and issues of trafficking have often been surrounded
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by myths, for example, trafficking is usualy presumed to be for the purpose of commercial
sexual exploitation. Often, it isconsidered to be coterminouswith prostitution. Thisresearch has
demystified these concepts and issues, and has also shown that there is a requirement for all
concerned to understand the appropriate meaning and import of variousrelated issues. Similarly,
thelaw enforcement agencies, including theimmigration authorities, need to be properly trained
to understand thelinkages aswell asthe distinction between trafficking, migration and smuggling.
All activitiesrelating to prevention, protection and prosecution of trafficking haveto necessarily
originate from a clear understanding of all such concepts and their linkages. Thereisaneed to
develop guidebooks, brochures or flyers, which would help, demystify the concepts and bring
about clarity to all stakeholders. In this context the UNIFEM briefing kit (2003) is a useful
source book.

Notifying the Advisory Body

Despite the provision u/s 13(3)(b) ITPA for constituting an advisory body of NGOs, many
states have not taken any initiative in this direction. Though the law does not deem it to be
mandatory, considering thefactsand circumstances clearly emerging from this study, partnership
of civil society — represented by the advisory body of NGOs — with the law enforcement
agencies, is not only an ideal mechanism, but also an essential requirement for addressing the
issues relating to trafficking. Therefore, al state governments should consider constituting the
advisory body consisting of NGOsaswel | asrespected membersof the public who are sensitive,
committed and working against trafficking. The research experience shows that it would be
better if the NGOsarenotified onaDistrict-basisor, at least, aregiona basis, so that the services
of the appropriate NGOs working in the field are co-opted.

Forming Rules under ITPA

State governments should revisetherulesissued long back under SITA (Suppression of Immoral
Traffic Act, 1956) and issue afresh set of rulesunder ITPA. These rules should aso list out the
procedure and protocols, which areto befollowed in rescue and post-rescue operations, keeping
the best interest of the survivors/victims. These rules and provisions should clear the concepts,
especially the existing confusion between trafficking and commercial sexual exploitation, and
bring about clarity of understanding from ahuman rights point of view. The pointsthat emerged
from this study can be effectively utilized for preparing these guidelines and rules.

Minimum Standards

Governments should bring out state policies, including guidelines on the minimum standards of
care, attention and serviceto be extended to the victimsand survivorsby al the service providers,
including law enforcement officials, judicial officers, prosecutors, medical professionals,
psychosocial professionals, counsellors, people manning after care homes, and all such
stakeholders. The state policy should bring to focusthe linkages between migration, HIV/AIDS
and trafficking. The guidelines, which can beissued asinformation kits or handbooks, or as part
of the rules to be issued under ITPA (as stated in the previous paragraph), have to be in
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conformity with the human rights of the survivor/victim. They should also specify the
accountability of the agencies concerned in providing services. These guidelines should not be
confined to law enforcement and justice ddlivery, but also extend to prescribing minimum standards
with respect to prevention, rehabilitation, counselling, providing livelihood options, economic
and social empowerment, etc. These are grey areasin which many stakeholdersfind it difficult
to function effectively for want of appropriate orientation. For example, the girls rescued in
2002 in Delhi werefrom different statesin India. The government officialsof NCT Delhi did try
their best to network with the officials of the concerned state governments. Though many states
cooperated, some did not. However, after the High Court intervened, things moved in apositive
direction. Perhaps appropriate guidelines on such issues would have made the situation easier
and facilitated in the protection of rightsof al concerned. Considering thefact that thisisan area
wherethe central government and all state governmentsareinvolved, it would be appropriateto
prepare these guidelines of minimum standards of care under the aegis of NHRC and thereupon,
the state governments could incorporate them in the rules to be issued under ITPA and the
Government of India could incorporate them in the NPA.

Multidisciplinary Approach in Combating Trafficking

The Constitution of India, under Article 23, explicitly prohibits trafficking for any type of
exploitation, including commercia sexual exploitation, labour and servitude. Research has shown
that issuesrel ating to trafficking in women and children cut across departments, agenciesand all
@ such boundaries, but the response from governmental and other agencies has been sectarian,
segmented and, usually, unidimensional. Anti-trafficking activities should, therefore, beintegrated
into polices, programmes and projectsof all ministriesand departmentswhich have any bearing
on theissues concerned with or related not only to trafficked persons but also to the personswho
arevulnerabletotrafficking. It calsfor amultidisciplinary integrated approach by al the concerned
government agencies.

National Nodal Agency

The research has brought out the wide gap between the various government agencies at the
centreand in the statesin addressing the problemsrel ated to trafficking. A national nodal agency
to counter human trafficking needs to be set up, by integrating the anti-trafficking activities of
the central government and state governments, especially involving the departments of women
and child, labour, social justice, health, home, tourism, railways, information and broadcasting,
law and justice, and agencies like NACO and CBI. An MOU among these agencies, perhaps
taking cue from the Thailand MOU, may be required for effective coordination. Since an
amendment of the ITPA isin the pipeline, this nodal agency could be built into the Act itself.
Considering thefact that thisinvol vesthe central government and all state governments, it would
be appropriateif thisis set up by DWCD under the aegis of the NHRC. The state governments,
as advised by the NHRC during this research, have already earmarked two nodal officers in
each state (one representing the police and the other representing the welfare/women and child
devel opment departments). Integrating them into the proposed national nodal agency could
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institutionalise the functioning of these nodal officersfrom all states. The national agency could
function as the special rapporteur-cum-coordinator of al activities related to anti-trafficking.
Sincethisagency can facilitate counter-trafficking activitiesacross all states, the states should be
willing to be associated.

NGO Coordination at the National Level

At present, NGOs function not in unison, but disparately. There is a need for coordination
among the NGOs within the states, across the states and across the borders. As of today, the
trans-border networking of selected NGOs (for example, SANLAAPR, SLARTC, etc. from India,
BNWLA from Bangladesh and Maiti from Nepal) isfunctioning well. Similarly, NGO networks
like ATSEC and NASCET have established effective linkages. However, it is appropriate and
essential to set up a national integrated grid of the NGOs on anti-trafficking, which is linked
with the NGO groups across the borders in Nepal and Bangladesh. This could perhaps be
facilitated by an MOU similar to the onein Thailand.

GO-NGO Partnership

Collaboration of NGOsand government agenciesisan essential requirement in theanti-trafficking
programmes and activities. The national nodal agency mentioned above could facilitate such
collaboration. It should, however, be bornein mind that the government agencies cannot abdicate
their responsibility and, therefore, the role of NGOs would be only complementary and not
supplementary. However, in order to achieve best resultsfrom community participation, certain
specific activities such as setting up rescue homes and counselling centres could be delegated to
the NGOs. The Andhra Pradesh model of co-management of rescue homes and having
coordination committees at the state and district levelsis a good example. At many places, the
police faces acute shortage of personnel, particularly women police, and resources to cater to
such requirements. Therefore, despite court orders, repatriation gets unusually delayed. The
Tamil Nadu practice of involving NGOs in the process of repatriation, by providing adequate
resourcesto them, hasbeen found to be effective. Similar examples could be thought of by other
states. Notifying them, asstated earlier, inthe advisory body w/s 13(3) (b) of ITPA could strengthen
the partnership of NGOs. At the national level the NGO grid, discussed above, could bedovetailed
to the National System of Nodal Officers on Anti-Trafficking, which has been set up by the
NHRC. Theinitiatives for integrating the national network of NGOs and nodal officers should
be facilitated by the NHRC.

Corporate Response

Theresearch hasshown that, of |ate, the social responsibility of the corporates has given astrong
impetus to anti-trafficking activities. Theillustrations presented in the study explain the scope
and potential of theroleof corporatesnot only in providing financial resources, but also reducing
thevulnerabilitieswhichlead to trafficking. Therefore, they havealargeroleto play in preventing
trafficking. The partnership of corporateswith NGOs can beinitiated by either party or could be
facilitated by the concerned government agencies. The large amounts which corporates
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have earmarked for meeting their social responsibility could be adequately channelized to the
anti-trafficking sector.

Role of UN Agencies and INGOs

Many UN agencies have anti-trafficking as part of their mandate, either fully or partly. The
study has, however, shown than many projects and programmes are overlapping. Therefore, it
would be in the fitness of things and in the best interests of the public that the various UN
agencies avoid duplication of efforts and synergise their policies and programmes. The case of
INGOs is also no different. If the concern is for maximum and effective utilization of their
resources, they need to network and ensure non-duplication of efforts and wastage of resources.
Synergy and dialogue are called for in this sphere.

Commitment and Accountability of Development Agencies

The study has shown that poverty and other delimiting factors cause vulnerability, leading to the
trafficking of women and children. The disability factor, described in the chapter on psycho-
social intervention, is an indication of the colossal loss to the society. Despite a plethora of
developmental schemes and projects in operation by the Government of India and the state
governmentsfor hel ping the vulnerable groups of society, their poor implementationisthemain
reason for keeping these groups exposed to different types of exploitation, including trafficking.
Proper implementation could have brought these vulnerable sections out of thistrap. Thereisa
@ need to bring in commitment and ensure accountability of these agencies. Thiscalsfor proper
monitoring and evaluation of theimpact of not only of the programmes but also of the policies,
by utilizing the appropriate process and impact indicators.

Right to Development as a Human Rights Issue

The study al so shows completeignorance of the concerned parties (victims, vulnerabl e sections,
NGOs, civil society, etc.) to the various schemes of the government that could have been of
benefit to the vulnerabl e sections of society who eventually get trafficked. Oncethesevulnerable
groups are made aware of their rights to development and progress, dignity and individuality,
traffickerswill find it difficult to prey on them. Therefore, creating awareness of such schemes
should not be considered merely a welfare activity but should be considered as human rights
issue. The NHRC could, accordingly, advise the various ministries and agencies in the union
government and state governments.

Mainstreaming Anti-trafficking into the Agenda of Professional
Bodies

Anti-trafficking and the human rights issues involved in the process should find a place in the
agendaof professional bodies. The annual Conference of the Chiefs of Policein Indiaorganized
by the MHA should have an exclusive slot for presentation and discussion of this subject. The
same should be the case with the annual meetings held at the state police headquarters and the
monthly meetings held by the district police chiefs. Similarly, meetings of the State Women'’s
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Commission, State Human Rights Commission and other such professional bodies should have
definitefocuson theissuesrelated to trafficking. The NHRC could issue directionsto the MHA
and other agenciesin thisrespect.

Integrating Anti-trafficking Issues in the Training Curricula

Considering the multisectoral aspect of the issues, processes and responses to trafficking, the
training schedules of administrative officias, police officers, prosecutors, judicial officers, welfare
officers, correctional officers, etc. should include amodule on anti-trafficking activities. It could
also focus on drawing the required attention in addressing these issues and all rel ated aspects of
human rights arising therefrom. This callsfor devel oping training modul es and scheduleswhich
would be appropriate for the requirements of the concerned agency.

Bilateral Trans-border Cooperation

Traffickers and exploiters have no boundaries but the law enforcement officials and others are
bound by limitations of jurisdiction. This has become a serious impediment to anti-trafficking
programmes and activities. The SAARC Convention envisages setting up atask forcefor dealing
with trans-border trafficking. Since the convention has not beenratified by all State Parties (as of
January 2004), theimplementation has not commenced. Trans-border cooperation requirements
cannot be geographically confined to the bordering districts. However, the ad hoc task forces or
cross-border committees set up at theinitiative of thelocal administration or thelaw enforcement
agencies manning the borders, are operationa in many places along the borders. To start with
such informal networks, which include government officials and NGOs of both sides, could be
institutionalised so that they could effectively carry out anti-trafficking activities.

Regional Initiatives

Sincetheresearch has brought out the problemsof trans-border trafficking, proper law enforcement
as well as care and protection of women and children need concerted action. However, the
problems are common to most of the countries in the region, and so, it would be better to have
regiond initiativesinthisdirectionfor better results. A regional database of traffickersand exploiters
iscaled for. Similarly, sharing of good practice models and important judgements of the courts
intheregion could be considered. Regional victim-witness protection protocol s could be devel oped
and circulated to all concerned for guidance. A regional Childline could be set up to link all
Childlinesin the countries concerned so that trans-border i ssues of missing and trafficked children
could be effectively attended to. Theseregional initiativeswould be meaningful if they aretaken
up by the MEA, supported by UN bodies like UNIFEM and UNICEF.

Human Trafficking Web Portal

Advancements in ICTs should be utilized for developing an appropriate portal. This requires
involvement of the concerned ministries/departmentsin the Government of Indiaand could be
facilitated by UN agencies. Thetask could be promoted by the NHRC so that the human rights
aspects are given proper attention. It could be set up under one of the existing government
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agencieslikethe NCRB. The portal should have sites on missing persons, intelligence and alert
notice on suspected traffickers, and fact sheets of research, surveys, conferences and workshops
being held by variousagencies. The portal should have dataon resource persons, anti-trafficking
networks and NGOs, who could be consulted and contacted by any person requiring their help.
Thedatacould also include the detail s of agenciesand donorswho would liketo render support
to the various activities. The sites have to be interactive so that they can function as help desk
and clearing house.

Differential Approach in Dealing with Trafficking in Children

The research has shown the high level of vulnerability of children especialy girl children.
Thereforethereisaneed to develop and put to practice adistinctly different approach for children,
as separate from that of women, in all aspects of preventing and combating trafficking.

Prevention of Trafficking

Vulnerability Mapping of the Source Areas

Thisisan essentia requirement for prevention of trafficking. The study hasidentified thevarious
source areas in the country. It has also shown how the source areas shift from one place to
another and even from one state to another. Therefore, no area can be permanently branded as
the exclusive source area. It needs careful understanding by the various stakeholdersto identify
@ the source areg, asany vulnerable areacould develop into asource area. District officials, along @
with NGOsworking inthefield, arethe appropriate agenciesto take on such micro studies. The
mapping has to be done keeping all the parameters and dimensionsin view and not only from
the law and order perspective. It should be participatory, involving the community, the survivor
and the victim. Since panchayati rg institutions (PRIs) have amajor roleto play, their services
should beutilized. Theinitiatives of Tamil Nadu government ininvolving PRI s could be thought
of asamode.

The situation in the northeastern part of the country demands special attention. Trafficking of
women and children in this region cuts across the different states and extends beyond national
boundaries, involving Bangladesh, Myanmar, etc., but since the present study covered only
Meghalayaand Assam, it isessential that micro studies be carried out exclusively in thisregion
to understand the dimensions of trafficking specific to the region, and take appropriate steps to
deal with the situation. The study should specifically focus on the trafficking that takes place
through More in Manipur, and Pangsa and Dimapur in Nagaland. Simultaneously, efforts need
to be made to address the extreme vulnerability situations that the women and children in this
areaare subjected to, especially resulting from the ethnic clashes and conflictswhich have affected
thisareafor along time.

Vulnerability Mapping of the Demand Areas
Sincetrafficking isan organized crime, the exploiters are, without doubt, criminals, and action

National Human Rights Commission Annual Report - 2004-2005 275

T AR-Chapter-1-19-10-6-06.p65 295 % 7/17/06, 6:31 PM T



iIN_____UEEEN . [T [T

Annexure 12

276

T AR-Chapter-1-19-10-6-06.p65

hasto betaken accordingly. Thisincludestraffickers, trangporters, financiers, abettors, conspirators
and all those who are involved, by their acts of omission and commission, which lead to
exploitation. The group also includes the clients who abuse and exploit women and children.
The study has shown that the majority of them look for sex with children and, therefore, such
clients have to be dealt with stringently. The burgeoning demand for child sex, both brothel-
based and non brothel-based has to be aborted ruthlessly. Since child sex amountsto rape even
with consent (vide s.375 IPC), the clients need to be booked under substantive law too. At the
same time, the study has shown that there are some clients, especially teenagers, who cometo
brothelsfor sex mostly out of curiosity or lack of guidance. These clients could be dealt with by
counselling and education. They should be made aware of women's rights, human rights and
child rights. Such programmes for action can be planned only after understanding the demand
scenario, which needs to be mapped in detail by involving the clientele. Since this study has
brought out different patterns in different states, it would be appropriate that such micro-level
mapping iscarried out by the district administration, as mentioned above, so that necessary steps
can belocally initiated, by involving al the stakeholders.

Addressing the Vulnerabilities

The most important issuein prevention isto address the vulnerabilities of women and children.
Economic and social empowerment are the cornerstones for prevention of trafficking. The
different policies, programmes and projects of the government with respect to the various
departments need to be dovetailed in such away that they necessarily have an anti-trafficking
component, which would beintegrated into the larger plan of action by the concerned government
department. Self Help Groups (SHG) and PRI s can be effectively utilised for this. The Tamil
Nadu example showsthat PRIscan be very effectiveinthe empowerment of women and children
at the grassroots. Therole of corporates has been discussed earlier. They have an important role
to play in prevention of trafficking by addressing the vulnerable sections of society. Since the
study showsthat the mgority of the existing intervention programmes are focused on the supply
side, there is a need to reorient the focus to the demand side too. The study has shown that
trafficking has caused an exodus-like situation of women and children from the economically/
socially oppressed sections of society and those affected by natural/man-made calamities. When
such circumstances prevail, thegirl child and women become highly vulnerable. In such situations
it has become a common feature to convert the girl child, who is considered aliability, into an
asset by selling her or abetting in trafficking her. Therefore, preventive strategies need to focus
on such vulnerabilities. Developmental programmes should specifically address socia and
economic empowerment of these vulnerable sections. There is a need for significant inputs
through education, public awareness and community involvement.

Public Awareness Campaigns
Lack of awareness of human rights of women and children is the springboard from which the

exploiters gain impetus. Once the vulnerabl e sections are adequately aware of their rights, they
themselves will feel strengthened. Though the public relations department of the government
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and certain NGOs carry out such programmes, they are microscopic, considering the scale of
the problems concerned. The research has shown that thereis a‘ conspiracy of silence’ by all
concerned, which does not exclude family, community, religious institutions, political parties
and, at times, even CBOs, NGOs. There is a need to have extensive and sustained awareness
programmes focused on rights of individuals. Such programmes should be sustained too. It
would be a good strategy to empower them by encouraging leaders from among them, who
would be able to garner adequate public support for the anti-trafficking initiatives. Moreover,
such awareness campaigns coul d be target-oriented, with specific attention on the most vulnerable
sections of society.

Sensitization of Adolescents

This research has shown that alarge number of the victims as well as clients are teenagers or
adolescents, especialy school and college students. Thereisaneed to addresstheissue of sexuality
within thisgroup and sensitise them about the human rights of women and children. Appropriate
NGOs could be asked by the educational institutionsto carry out such target-oriented advocacy
in schools, colleges, etc.

Role of Family

Thestudy hasshown that certain families, dueto several reasons, aredirectly or indirectly involved
in the trafficking process. It could be their ignorance, lack of livelihood options arising out of
@ poverty, prevailing cultural traditions, or commercial motives. There are plenty of instances of @
family members getting lured by traffickers, falling prey to their evil designs and, thereupon,
allowing their wards to be trafficked. All such acts of omission and commission have to be
addressed. The situationsvary from placeto place and, therefore, intervention programmes have
to be focused on the assessment of these realities. The mapping exercise stated earlier could be
utilised for this assessment. Moreover, any preventive strategy should take the family into
consideration, astherole of the family has been found crucial.

Social Culture

This research has brought to light the fact that prevention of trafficking is possible only if the
community is fully involved. Trafficking has deep roots in the socia ethos of the society and,
therefore, cannot be handled by law alone. Thelarger issues of lack of livelihood options, gender
discrimination and deprivation of opportunitieshaveto bekeptin mind. Therefore, any preventive
strategy should focuson eradication of poverty, illiteracy, lack of avarenessof rightsand livelihood
options, aswell ason issues of social and economic empowerment. Thelack of options provides
afertile ground for the exploiters to enhance their commercia motivation and grow rich faster.
Therefore, the basic question is to uphold community values and create a culture against
exploitation of women and children. Community should become a guarantor of human rights.
The prevailing ‘culture of silence’ of the community has to be transformed into ‘ community
involvement’. In this context, besides the role of family discussed earlier, thereis an important
roleto be played by all stakeholders, viz., the schools, the panchayats, other democratic institutions,
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NGOs, CBOs, religiousteachers, mediapersons and all members of the community. We need to
build up acommunity culture to ensure that trafficking is not just condemned, but not tolerated
aall.

Community Policing

Several initiatives have been taken by many police officers across the country by involving
NGOsto act asbridges between the police and the public. Such initiatives of community policing
areessential for combating trafficking. Thisnot only bringsin theinvolvement of the community,
but also facilitates the functioning of the police. Community cooperationisessential for getting
independent witnesses for rescue operations. Rescued persons can belodged in the‘homes’ run
by NGOs. Certain innovative examples of community—police partnership do exist likethe cross-
border committeesin certain districts on the Indo-Nepal border. The JI'T programme, set up by
the UN agencies, is another example. However, such initiatives have to spread to other places
and the existing ones need to be institutionalised. In order to prevent cross-border trafficking,
law enforcement agencies like BSF and SSB could look at devel oping police—pubic networks,
especially in the vulnerable areas, and utilise them for acting as watchdogs and informants on
traffickers and exploiters and thus, help in the prevention of trafficking.

Combating Sex Tourism

Law enforcement agencies and civil society need to take specia effortsinthisdirection. Urgent
steps have to be taken by the government to arrest the menace of sex tourism. It cannot be
hidden under the carpet any longer. Coordination among the state police agencies and central
law enforcement agencies, including immigration authorities, aswell asother related departments
like tourism and urban development, etc. has institutionalized. The provisions of the Goa
Children’s Act, 2003 could be a model for other states to bring in such provisions and ensure
their implementation. Thereis aneed for extra-territorial legislation on the subject. Moreover,
preventive steps should include wide dissemination of the legal provisions and preventive
strategies, by involving tourism departments, corporates, hoteliers, tour operators, and other
stakeholders. Tourism promotion cannot be at the expense of women and children. Protection of
child rights and women'’s rights should form the core of tourism promotion initiatives, policies
and programmes.

Addressing Culturally Sanctioned Practices

Since severa cultural practices provide the substratum for trafficking and commercial sexual
exploitation of women and children, it is essential to initiate special efforts to address these
issuesin placeswhere such practices exist. Whilethe Devadas (Prohibition of Dedication) Act,
1982 of Karnataka addressesthe issue per se; the Goa Children’sAct, 2003 addresses the issue
of trafficking linked to culturally sanctioned practices. Effectiveimplementation of these social
legidationscallsfor synergy between law enforcement agencies, other governmental institutions
like NCW, and civil society. NGOs havealargeroleto play in building up public awareness and
breaking the silence of the community. Thereisaneed to promote zero tolerance to thiskind of

National Human Rights Commission Annual Report - 2004-2005

298 $ 7/17/06, 6:31 PM




iIN_____UEEEN . [T [T

Annexure 12

exploitation in such communities. At the same time, the rehabilitation of women and girlswho
have been trafficked and exploited needs to be given specia attention. Rehabilitation efforts
may go against the cultural normsin existencein the community and, therefore, can be successful
only if they are properly monitored, as is seen in the Delhi case study where the Delhi High
Court intervention wasinstrumental in helping the rehabilitation of Bediagirls of Rajasthan.

Intervention to Prevent Trans-border Trafficking

The SEVA model of setting up a Rights Awareness Centre at the Indo-Nepal border has been
successful in preventing trafficking under the garb of migration. While not interfering with
migration, the strategy of making the migrants aware of their human rights has succeeded in
preventing trafficking of girl children. Such models could be replicated in other areas on the
border by involving the NGOs which are working on issues related to cross-border trafficking.

Role of Media

Themediahasalargeroleto play in mobilizing public support and involvement for preventing
and combating trafficking. Due to its outreach and its ability to mould public opinion, it isa
powerful tool of social change. Therefore, thereisaneed for involving the mediain asustained
manner. I nvestigative journalism on trafficking needsto be promoted. However, mediapublicity
should take into consideration the rights-approach and ensure that there is no violation of the
rightsof thevictimsand survivors. And so, thereisaneed to devel op minimum standardsfor the
@ media. The NHRC may consider facilitating appropriate agenciesto bring out guidelinesinthis @
regard. Moreover, thereisaneed for linkage of mediapersons acrossthe borders so that they can
work on acommon platform, especially with respect to prevention of trafficking. Multilateral
agencies could help in establishing and facilitating thislinkage.

Protection of Victims and Survivors

Urgency of Rescue Operations

The study has pointed towards the urgency and essentiality of carrying out rescue operations.
Thelarge mgjority of survivorsand victims are eager to be rescued and rehabilitated. During the
field work, it has cometo noticethat there are more than 500 children languishing in brothels, as
stated by the brothel keepersthemsealves. Moreover, avast majority of theinterviewed victimsin
CSE in the brothels have expressly stated their eagerness to be rescued and rehabilitated. No
doubt the non-rescue of these trafficked persons, more so of children, compounds the human
rightsviolations. Therefore the urgency to rescue and rehabilitate them.

Handbook on Do’s and Don'ts

In order to ensurethat the police officials at the grassrootslevel are aware of thedosand don’ts,
especialy from the human rights perspective, in dealing with mattersrelating to trafficking, and
to bring in accountability, it is essential that they are provided with guidelines on the do’s and
don'tsthat are to be followed before, during and after rescue. This should have a checklist
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of the care and attention they should provide during the various activities. The checklist will al'so
help to ensurethat the rights of the victimsare not violated. Perhaps aguidebook covering these
aspects could be prepared under the aegis of the NHRC, so that it acquires greater credibility.
South Asian Professionals against Trafficking (SAPAT), aforum facilitated by UNIFEM, hasa
plan to prepare such a handbook.

Minimum Standards during Rescue and Post-rescue Activities

The research has brought out violations of the victims and survivors before trafficking, during
trafficking, after trafficking, and even after rescue. Such violations occur because the activities
by governmenta and non-governmental agencies are not always guided by specific yardsticks
conforming to human rights. All efforts have to be made to ensure that human rights are not
violated in any manner. The voice of the victims and survivors have to be given primacy. There
is a need for appropriate psycho-social inputs in getting the informed consent of the rescued
victim for any future course of action on her behalf. There is thus a need to develop minimum
standards of care and protection for al activities during and after rescue. Considering the fact
that thisis one of the important matters of human rights affecting alarge community acrossthe
country, it would be appropriate if the minimum standards and guidelines are developed under
the aegisof the NHRC. Sincetheissuesconcerned cut acrossthe entireregion, regional protocols
could be developed by involving the various countries in the region. Asia Pacific Forum of
Human Rightsagenciesand the bilateral linkage of Human Rights organi sations can be considered
asamedium to facilitate the development of such trans-border protocols.

Segregation of Victims from Exploiters

Thisresearch showsthat victimsand exploitersare‘ rounded off’ together by the police (sometimes
along with NGOs) and thereafter, taken to the police station and kept together during the
registration of FIR, and during interview and other processes of investigation. Thisgivesample
opportunity to the exploiters to terrorise the victims, and prevent them from speaking out and
exposing the exploitation. Therefore, utmost care hasto be given by police agencies and others
to ensure that the rights of the victims are protected. They need to be isolated from the abusers,
exploitersand their representatives.

Legal Representation

The Supreme Court of India, in Delhi Domestic Working Women’s Forum vs Union of India
[1995 (1) SCC 14], has pointed out the need for legal representation for rape victims. The
victims of CSE are, no doubt, victims of rape. Therefore, the legal representation mentioned in
the order of the Apex Court becomes applicableto them also. The servicesof the Free Legal Aid
Authority inthe districts could be utilized for this purpose.

Medical Care and Attention for the Rescued Persons
Police agencieshavereported difficultiesin providing medical attention to the rescued survivors/
victims. Shortage of staff, especially women staff, lack of resources and medicines, and lack of
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sengitivity among the staff, arevital issuesthat need to beimmediately attended to. (Discrepancies
related to age verification have been discussed separately). These problems exacerbate the
violation of rights of the survivors. Therefore, adequate steps have to be initiated by the health
department to deal with these problems on priority basis and with utmost sensitivity. Thisaso
callsfor sengitization of the medical professionalson therelated issues.

Psycho-social Intervention

Theresearch has shown that trafficked personisunder severeemotional strain. Thetraumatized
victim requires counselling. Trained counsellors are essential in such situations. It would be a
good idea to provide such personnel at every police station by networking with the welfare
department and other agencies like the Central Social Welfare Board (CSWB). The police
department could set up Family Counselling Centres (FCC), with trained counsellorsin police
stations. The CSWB should extend the facility of FCC to all police stations and enlarge their
scopeto counsel thetrafficked victims. These counsallors should be given thorough, professional
training before they embark upon counselling. Training programmes for counsellors, like the
one organized by SARTHAK, an NGO in Delhi, could be effectively utilized.

Linkage of Homes with the Police and NGOs

The study showsthat lack of linkage of the policewith the authorities of ‘homes' usually causes
severe inconvenience to the latter. In one instance, officials of a rescue home in Delhi were
@ unprepared to receivelarge number of rescued personswithout adequate notice, especially because @
it was late at night. Consequently, there were several complaints of violation of rights of the
trafficked victims. In order to avoid such situations, the police agencies should notify al concerned
in advance, preferably immediately after rescue, about the future programme and likely time of
arrival at the*home' so that these homes can make necessary arrangements. Keepinginview the
best interests of the survivors, thereisaneed for institutionalizing police linkage with homesand
laying down protocolsfor such transfers.

Inadequacy in the Existing Homes

The research has brought out the fact that there is acute shortage of manpower, infrastructure
and resources in most of the existing homes. These need to be replenished and augmented,
depending on the requirement. The superintendents should be given powers to cope with
emergencies, especially when large numbers of rescued persons are brought to these homes
without advance notice. Same police officials have even stated that they refrain from carrying
out rescue operations for want of adequate rescue homes where the survivors could be lodged.
This highlights the need for setting up such homes wherever required. Homes set up by NGOs
should be recognized and more NGOs could be facilitated to set up similar homes.

Shortage of CWCs
There is an acute shortage of Child Welfare Committees (under the JJ Act) which can take
charge of the trafficked children. Since CWCs are the competent bodies to take care of the
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interests of children trafficked or likely to betrafficked, they should be available at placeswhere
vulnerability exists. Their offices need to be linked to Childline and other such hel plines so that
assistanceisrendered without delay. Instances are aplenty where, for want of CWCs, the rescued
children have been produced before the judicial magistrate and have been deprived of therights
and privileges dueto them under the JJAct. Therefore, CWCs should be set upinall districtsin
India

Rehabilitative Mechanisms

Rehabilitative measures should be oriented to the best interests of the trafficked victim/survivor.
The NPA of DWCD has made provisions on rehabilitation. However, this study shows that a
uniform policy of rehabilitation will not suffice. Personswho are subjected to commercial sexual
exploitation and are in need of rehabilitation can be categorized into three groups. The first
group includes newly trafficked women and children who are to be rescued without any delay
and should be rehabilitated on priority. The second category includes elderly personswho have
been subjected to exploitation for many yearsand have been rendered jobless and penniless, and
are mostly sick or infirm. They have no livelihood options before them. The third category
includes other women, mostly middle aged, who are trapped in the brothel s because of lack of
appropriate and sustainable rehabilitative mechanisms. The strategy for rehabilitating each of
these categories hasto be different and should not only take into account their best interests, but
also havetheir informed consent.

Rehabilitation should be based on the rights approach rather than the narrow welfare-approach.
It should not be considered as an act of welfare or extending largesse, but should be seen asan
act to protect and ensure human rights. Moreover, decision-making should be participatory,
keeping in view the best interests of the survivor. Livelihood options have to be based on
marketable skills and knowledge. Rehabilitative institutions should have a holistic approach
— with trauma counselling, psychosocial intervention and health care for the victims, aswell
as provision for imparting appropriate skills, knowledge and resources for a sustainable
livelihood. Moreover, rehabilitation programmes have to take into consideration the legal
requirements of the criminal cases, if any pending, so that the latter does not become
impedimentsin proper rehabilitation. It should also be bornein mind that rehabilitative processes
are applicableto both rescued and non-rescued persons. In order to make surethat the victims
who are yet to be rescued do have access to the rehabilitation programmes and processes, it is
essential to provide helplines and other help services, along with adequate public awareness
programmes. Also, rehabilitation programmes have to be made sustainable. Micro-credit and
other facilities should be provided. Thelocal administration should have monitoring mechanisms
to ensure that the rehabilitated person is not retrafficked. The research has brought out the
need for a holistic and integrated rehabilitation scheme for the survivors and victims of
trafficking, with adequate provisionsfor addressing prevention of trafficking. The government
should also bring out aclear policy onthe social security of the survivors, keeping inview the
points stated above.
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Shortage of Police Personnel

The study has shown the inadequacy of human resources, especially women police, aswell as
infrastructural resourceswith the police agenciesin aimost al the states, which areimpediments
inundertaking rehabilitativeinitiatives. It would be advisableto have adequate number of women
policeofficialsin all police stations. Since the police station isthefirst rung of the government
machinery that is called upon to ensure human rights of the survivors, it is essential that the
police stations should be adequately equipped to deal with the situation. Augmenting the human
resource and material resource of the police stations will be in the best interest of preventing
trafficking and other crimes.

Anonymity of the Rescued Person

All efforts should be made to ensure that anonymity ismaintained with respect to theidentity of
the trafficked person. Thisisan important aspect of protection of human rights. The provisions
of 228A 1PC and 22 JJAct haveto be complied with and any violator should be made accountable.

Prosecution of Exploiters and Others

Registration of Cases

Policeofficia sthemsel ves have reported about under-reporting or non-reporting of crimesrelated
totrafficking. Thisisaseriouslapsein theexisting system of law enforcement. Unlessall crimes
@ of trafficking are reported to the police, legal action cannot be initiated against traffickers and @
exploiters. This is possible only with greater police-public cooperation, involvement of civil
society, increased public awareness and, above all, sensitivity and accountability among the
officialsconcerned.

Misuse of Section 8 ITPA

The research has brought out severa distortionsin law enforcement. On the one hand, thereis
non-utilization of sections of ITPA against traffickers and exploiters, and on the other hand,
there is grave misuse of Section 8 ITPA, wherein victims are arrested, prosecuted and even
convicted on the charge of soliciting. The legal concept of mens rea has to be investigated and
the person should not be chargesheeted or convicted if mensrea islacking. A person who is
madeto solicit under coercion, duress, threst, etc., cannot be charged with the offence of soliciting,
as there is no mens rea. A victim of trafficking should not be arrested at all. This cals for
sengitivity and accountability of all concerned. Evenif the personiswrongly charged, she should
not be convicted. If the investigation is perfunctory, the court can call for further investigation.
Similar aspects of protecting the human rights of the victims have to be brought home by
appropriately training and sensitizing police officers, prosecutorsand judicial officers.

Justice Delivery

Several distortionsin justice delivery have been brought out by this study. Most of the persons
convicted are victimswho are charged with the offence of soliciting. Instances are many where
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the trial processes have contributed to the revictimisation of the victim. The delay in trial, the
inability to produce witnesses by the prosecution, repeated requirements of appearance of the
victiminthe courts, etc., addsto her problems. Often sentencing practices show lot of discretion
and does not indicate any specific yardstick. Many times compensation is not awarded to the
victim even after conviction of the offender. At times convictions are not followed up by closure
of brothel, externment proceedings etc. Redressal of the grievances of the victims calls for
effective implementation of all the provisions of law keeping in view the best interest of the
victim. The judicial intervention by the High Court of Delhi shows that the justice delivery
process can be oriented to the best interests of the victim if the concerned authorities take
appropriate initiatives. Moreover, there are several judicia pronouncements by the Supreme
Court of Indiaand High Courts, upholding women'srightsand child rights. All these haveto be
put to practice. Thiscallsfor sensitization of judicial officers, prosecutors, medical expertsand

lawyers.

Human Rights Perspective in Law Enforcement

The study has highlighted that in the existing situation, it isthe trafficked women and children
who are being victimized by arrests and conviction. The judicial intervention of the Delhi
High Court has amply demonstrated how it is possible to bring about a paradigm shift from
punishing the victimsto punishing the exploiters. Trafficked victims should not be exploited
any further. Radical changes in the existing law enforcement scenario are needed to ensure
this. It callsfor (a) declaring trafficking offencesas‘ grave crimes’ or ‘special report’ crimes,
which are supervised by the officer of the rank of SP/DCP and above, and investigations are
carried out properly, (b) sensitization of the police officers and prosecutors, and (c) fixing
accountability of the officers concerned for acts of omission and commission. Activities and
initiatives that uphold the rights of the women and children should be publicly commended.
All efforts are to be made to ensure that the law enforcement machinery functions within the
paradigm of human rights. This necessitates appropriate circulars and directives by the
government and police chiefs. The research shows that such circulars are available in Bihar
and Tamil Nadu. Since district police, railway police and specia outfits like the CID, CBI,
etc., havean important roleto play in dealing with offencesrel ated to trafficking, their training
in this area should be given priority.

Conjunction of JJ Act, IPC and Other Laws with ITPA

The present legiglations, especially ITPA and JJ Act, have a lot of strength and scope for
dealing with offenders and providing redressal to the victims. However, many of the sections
are not being used, e.g., when the rescued victim appearsto be under 18 years, sheisentitled
totreatment asa“child in need of careand protection” under the JJAct. Despitethis, thereare
instances where the JJAct is not invoked and the victims have not only been charged but also
convicted u/s 8 ITPA. Similarly, there are instances where, despite the fact that the victims
were under 16 years of age and has been subjected to sexual assault, Section 376 | PC was not
invoked. Even after conviction, the brothels, where the exploitation had taken place, were
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functioning and only in very few cases were they closed down. There is aneed to orient the
police officers and prosecutors to invoke these sections of law, and file reports accordingly.
Thereisaneed to sensitise and orient the judicial officersfor ensuring justice delivery to the
victims by invoking all the relevant laws and rulings. Asacorollary, thereisan urgent need
for implementation of the JJAct, 2000. Many states are yet to start the process but this needs
to be expedited.

Misuse of Local Laws and Special Laws

The study showsthat many victims are harassed by action against them u/s 110 of the Mumbai
Police Act, sec 95 Delhi Police Act, and sec 145 Railways Act. Thereis aneed to carry out a
social audit of the actions taken under these and other similar laws by the concerned police
agenciesto see whether they have protected or violated the rights of women and children who
arevictims of trafficking. The law enforcement officials and magistrates need to be sensitised
accordingly. The state police chiefs and state governments should carry out social audit and
ensure protection of human rights. The NHRC could direct all concerned for ensuring compliance.
State Human Rights Commissions, wherever they exist, need to look into this. It needs to be
ensured that human rights violations are not allowed to continue.

Stringent Action Against Exploiters

There is no doubt that law enforcement has to be ruthless against traffickers and exploiters.
While there is an emerging trend of punishing brothel owners and associated exploiters, there
arevery few instances of traffickersbeing identified and brought to book. I nvestigation hasto go
beyond the brothel, whichisusually perceived asthe scene of crime. It hasto reach the source of
trafficking, the trafficking routes, the transit points, all personsinvolved in these processes and
also cover the crime syndicates of exploiters, transporters, financiersand all other accomplices,
abettors, etc. Thiscallsfor multi-disciplinary and in-depth investigationswhich can bring out the
organized linkages as well astheillegal assets acquired through the crime. Many case studies
have presented examples of unbelievable assets amassed by traffickers. There is a need for
proper investigation to establish the ownership of such assets and thereafter, takelegal stepsfor
forfeiting and confiscating them.

Closure of Brothel and Eviction

The power to close brothelsand evict offenders u/s 18 I TPA can be an effectivetool in dealing
with the exploiters. The prosecution should move the court for initiating such action, in the
event of the court convicting the exploiters. Even before conviction, the executive magistrate
can initiate such action by issuing notice. The ITPA aso provides for surveillance of the
convicted person. These provisions have been sparingly used. Thereis aneed for sensitizing
the officials concerned and making them accountable. Moreover, in some places, like Mumbai
city, this power has not been conferred on the district level officials. It would be better if such
powers could be delegated to DCPs.
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Organized Crime Approach

This study has shown that trafficking involves amultiplicity of well-organized exploiters. The
manifestations of trafficking present all parametersrequired for an organized crime. Itisachan
of offences, involving multiple abuses and violations, and a host of offenders at various levels.
Data also provides adequate instances of this organized crime being trans-national. Therefore,
specia provisionsof law should be brought in, wherever appropriate, to deal with these organized
criminals. The law enforcement officials should consider invoking the provisions of the special
legidlations on organized crimes, wherever applicable. Many state governments have already
enacted specia laws on organized crimes. Trafficking offences should be brought under the
ambit of such specia laws.

National Database and Data Surveillance

Theresearch showsthat thereisaneed for effective monitoring of the dataon cases of trafficking.
The supervisory officers should carry out regular and in-depth study of the data, understand the
trends and take appropriate stepsto ensurethat victims are not arrested or harassed and that their
rightsarefully protected. Guidelinesfor monitoring the trafficking cases should be devel oped. It
should include collation of dataof thereview period separately under different sectionsof ITPA
(Sections 310 9), related sections of |PC and Local Acts, as well as the preventive sections of
Cr.PC. The data should provide the details of cases registered, chargesheeted and convicted.
Thedetailsof arrest and conviction should be separately indicated for malesand femalesaswell
as for adults and children. The data should also show the number of rescued persons (with sex
and age disaggregation) and the details of persons repatriated/rehabilitated. Data surveillance
with such details will expose the violation of rights that take place in law enforcement and,
therefore, will facilitatein reorienting law enforcement, keeping in mind the best interests of the
victims. Similarly, the databeing collected and published by the National Crime Records Bureau
(initsannual publication Crimein India) should also reflect the data on trafficking in women
and children, with sex and age disaggregation asabove. It should also have details of arrestsand
convictions, specifically stated under the various sections of I TPA.

National System of Intelligence Dissemination on Traffickers and
Exploiters

The research has exposed a serious vacuum in the law enforcement scenario in the absence of a
nationa system of data collection and information ontraffickersand other exploiters. Trafficking
has emerged as a serious organized crime cutting across districts, states and nations. Hence,
effective law enforcement essentially callsfor sharing of intelligence and databy all concerned.
The shackles of boundaries that tie down the law enforcement agencies are being effectively
capitalised by the exploiters. The study has also shown that certain NGOsworking in thisfield
have large databases, which could be effectively tapped by the police. However, there is no
national criminal intelligence organization which can collate the data, build up the database and
disseminateit to all concerned. This hasto be done by an appropriate law enforcement agency.
Delhi High Court, acting on apublic petition, had directed CBI to start aCell on criminal records
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of abductors and kidnappers. Recently, DWCD has authorized CBI to investigate crimes under
ITPA. These devel opments could also be utilized as catalysts for setting up anational database
ontraffickersinthe CBI. Thenationa system of nodd officersneedsto belinked to thisintelligence
storehousein CBI. Theselinkages may call for active involvement of the MHA and facilitation
by the NHRC.

Central Anti-Trafficking Establishment

As per Section 13(4) ITPA, the Government of India (DWCD) has notified all officers of the
rank of Inspector and above of CBI as CTPO. However, for want of jurisdiction u/s 5/6 of the
DSPE Act, CBI cannot suo moto take up crimes of trafficking for investigation, even if they
haveinternational ramifications. The state police agencieswill not have thewherewithal to carry
out such inter-state/international investigations. Therefore, there is a need to set up a National
Task Force, duly empowered, to take up investigation of such crimes. It isimportant to note here
that therole of CBI asthe nodal agency has been appreciated by the Supreme Court of Indiain
Gaurav Jain vs. Union of India (1998 4 SCC 270), where the Supreme Court held, * The ground
realities should be tapped with meaningful action imperatives, apart from the administrative
actionwhich aimsat arrestingimmoral traffic of women under the | TP Act through inter-state or
Interpol arrangements and the nodal agency like the CBI is charged to investigate and prevent
such crimes.” CBI having been notified by DWCD, it would be preferable to have the CTPO
establishment working under the Director, CBI. They should be given contiguous powers of
@ investigation in all states, at par with the NCB, which can take up any case of the NDPSAct in @
any state. The discretion of taking over the cases should be left to the Director, CBI, who will
take decisionskeeping in view themulti-state or internationa ramificationsof the cases concerned.
Thiscallsfor setting up aspecia cell inthe CBI, by involving experienced persons, experts and
officials who are not only aware of the issues concerned but are also sensitised to the rights of
women and children. The officialsin CTPO need to be specially trained to handle trafficking
offences. It needsto be added that the national nodal agency and national rapporteur mentioned
earlier should coordinate with the central anti-trafficking establishment so that thereis synergy
in functioning. Thiswill avoid duplication of efforts and wastage of resources.

Federal Crime

Trafficking in women and children is a crime which is committed without any restriction of
boundaries. However, the government agencies arerestricted in their response by boundaries of
police station, district, state, country, etc. These geographical restrictions, coupled with the
prevalent mindset, are seriousimpedimentsin preventing trafficking aswell asin protecting the
rights of trafficked women and children. Therefore, trafficking offences have to be made a
federal crimeasisthe casewith narcotic offences, over which the state police, CBI and Narcotics
Control Bureau have contiguous jurisdiction. Unlessit is declared afederal offence where CBI
has suo moto authority to intervene, CBI will not be ableto take over eveninternational trafficking
crimestill suchtime asthey are specifically notified by the concerned state government and the
Union Government under Sections 6 and 5, respectively, of the DSPE Act.
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Age Verification

Thisisan important issuein law enforcement. The serious anomaliesin the existing systems of
age verification have been brought out in the case study from Maharashtra. The suggestions
made in this case study are worth pursuing, as they are in the best interests of the victims.
Presumption of age, at first sight, should bedrawninfavour of the survivor. Theinterview of the
survivor needsto be carried out by trained persons who can help the survivor to determine her
exact age. In all-borderline cases a CWC representative should be consulted by police officias
before taking a decision as to whether the personisachild or adult.

Victim Assistance Programmes

Redressal of the grievances of the victim should be the topmost agendain law enforcement and
justice delivery. While changesin law are being proposed to incorporate specific provisionson
the subject, even within the existing legidation, there is scope for extending assistance to the
victims. The provision for ensuring anonymity has already been stated. Similarly, Section 327
Cr.PC providesfor in-cameratria with respect to rape and related offences. Also, Section 357
Cr.PC provides for compensation. These provisions should be invoked in appropriate cases to
ensuretherightsof victims. Moreover victim ass stance programmes, covering al human rights
principles haveto beincorporated in law and practice.

Criminal Injuries Compensation Board

The Supreme Court of Indiain Delhi Domestic Working Women’s Forum vs Union of India
has advised the setting up of this Board to provide assistance to victims. Considering the
fact that most of thetrafficked victims, after rescue, are penniless, it isessential that they are
provided with minimum resourcesfor sustai ning themselves. The compensation to beimposed
on the accused u/s 357 Cr.PC can come into effect only after conviction and not otherwise.
Therefore, there is a need for setting up a Board with adequate funds to provide for post-
rescue assistance, without waiting for closure of the judicial process of trial. The Tamil
Nadu government has already set up a Social Defence Fund for giving financial assistance
to rescued victims. Andhra Pradesh government has a scheme of extending financial help to
al victims immediately after rescue. These could be considered as models for other states
too.

Video Conferencing

One of the important aspects of justice delivery is ensuring the protection of the rights of the
victimsduring thetrial process. It hascometo light in many placesthat thevictimsare called to
the court for their evidencelong after repatriation. There areinstancesin Delhi wherethevictims
rescued from Delhi brothels were rehabilitated in Bangladesh, but were brought back to Delhi
eight yearslater and madeto deposein the court. Often, thevictimsarereluctant to make statements
in the court in the presence of the accused, because they do not like to revisit the trauma and
relivetheexploitation. In such situations, video conferencing can be an effectivetool. Theresearch
mentionsthe order of the High Court of Delhi on video conferencing, which can, if implemented
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properly, be agreat boon to alarge number of young girls who are rescued from one place but
rehabilitated in their hometowns.

Providing Interpreters

Inthe case of trans-border trafficking and inter-state trafficking, theinvestigatorsand trial courts
are handi capped when the victim speaks a different language. Ad hoc arrangements may not be
inthebest interests of thevictim. Thereareinstancesin Delhi wheretheinterpreter wasfound to
be misleading the court and speaking in favour of thetrafficker. The court could not proceed for
want of an objective and neutral interpreter. Here, NGO intervention can redeem the situation.
Therefore, thereisaneed for competent interpretersin such cases. The presiding officers of the
courts concerned may ask the district administration to maintain alist of proficient interpreters,
inlanguages spoken by the victims. The state governments need to take appropriate stepsin this
regard.

Nationality of Illlegal Immigrants

The study has brought out the seriousissue of nationality of the women and children trafficked
from Bangladesh to India. As regards citizens of Nepal, the issue of nationality has not been a
problem so far. However, there are instances where trafficked Bangladeshi girls have been
convicted u/s 14 of the ForeignersAct, on the charge of being illegal immigrants. The question
arisesasto how they could be considered to beillegal immigrantswhen they had been trafficked
@ by lure, deceit or coercion by the traffickers. There is a need to provide appropriate status to
thesevictimstill suchtimeasthey arerequired to stay in the country for purposesof thetrial, so
that they are not prosecuted for violating the provisions of the Passport Act and the Foreigners
Act. Distinct policy guidelines by the government on migration, trafficking and nationality are
required in this context. Thereis aneed for attention by MEA, MHA and Ministry of Law and
Justice.

District-level Monitoring Committee

Since anti-trafficking activities have to be based on realities at the ground level, it is
advisableto constitute district-level monitoring committees on anti-trafficking. The Tamil
Nadu example could be considered as a model. In Tamil Nadu there is further
decentralization with village level watchdog committees, involving PRIs. These committees
can be more effective if they include NGOs and other professionals (counsellors,
psychiatrists, etc.) working inthe field.

Special Police Officers under JJ Act

Asper the Juvenile JusticeAct, 2000, specia policeofficersareto be posted at all police stations.
There should be aspecial cell at the district level. In many states, such police officers have not
been notified. The law also prescribes that these police officers should be specialy trained.
Considering the fact that a large number of trafficked persons are children — both boys
and girls— it isessential that the system envisaged under the JJAct are brought into existence
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without delay. Professional bodies, including NGOs who have expertise on the subject, could
be utilised for training the police officers.

Special Police Officers under the ITPA

Theresearch hasbrought out thefact that thereisacute shortage of notified special policeofficers
in police stations for implementing the law. There is a definite requirement for augmenting the
strength of police officers. Ideal situation would beto have adequate strength of notified women
and men policeofficers, speciadly trained, inal police stations. Section 13(2A) authorizes District
Magistratesto confer upon any retired police or military officer (not below therank of Inspector
and Commissioned Officer respectively) al or any of the powers under ITPA. This provision
has not been utilized. It empowers the district administration to identify competent personnel,
especially women, train them and utilize their services effectively in dealing with trafficking.

Strengthening the Prosecution System

Despitethefact that prosecutors play animportant rolein the justice delivery mechanisms, the
prosecution wing remains neglected. Thereis acute shortage of resources, including law books
and copies of relevant judgements by the Supreme Court and High Courts. This needs to be
attended to. There are no training programmes for prosecutors, except in a few states.
Prosecutors need to betrained and sensitised regarding the human rights of women and children.
The prosecution should also be oriented to take up the cases in the best interests of the victim
— ensuring victim-friendly procedures and moving the courts for appropriate relief and
compensation. Though the law does not provide for independent private counselsfor victims
as their role is taken over by the state prosecutor, the case study of SLARTC, Kolkata,
presents an innovative approach — of private lawyers carrying out prosecution work in
trafficking cases.

Coordinating Law Enforcement on Missing Persons

As of today, the system of monitoring activitiesto |ocate the missing personsis haphazard
and ad hoc. Theresearch highlights the issue of missing persons and providesthe linkages
between missing and trafficked persons. This distressing scenario calls for immediate
action. There is a need for reorganising the National Missing Persons Bureau at the
NCRB, Delhi, as a coordinating agency, linking it up with the missing persons bureaus
in the states, and with Childline and other helplinesin the states. The management of
the information system needs to be overhauled. In addition, the available manpower
has to be augmented with professionally trained and qualified persons. The database
built up for thisresearch from the states could be taken over by the NCRB and thereafter,
updated regularly. Since thisisaseriousviolation of rights, the issue of missing persons
needs to be given importance and priority in law enforcement. Any effort to address
the issue of missing personswill be successful only if it isdonein an integrated manner,
involving all agencies concerned. There is aneed for cooperation of Ministry of Home
Affairs, Ministry of Social Justice and Empowerment, Department of Women and Child
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Development, Ministry of Information and Broadcasting, Ministry of Surface Transport,
Department of Education and other agencies like CBI, RPF, state police, GRP, NCRB, as
well as Children’s Networks, Child India Foundation (CIF) and other voluntary agencies
inthefield.

Efforts need to be made to ensure that children do not go missing. Proper registration of birth,
appropriateidentity systemsfor individual seven at theinfant stage, and involving community in
not only reporting about the missing persons but also in carrying out verifications and recovery
of the missing children, are essential. PRIs have animportant role in this regard.

Contingency Expenditure

It has come to light that in many states, police officials face acute shortage of communication
facilities and other infrastructure, especially in police stations. A Delhi case study has shown
how, when arescue operation was carried out, the police station did not have adequate resources
even for extending minimum facilities to the rescued victims. When this was brought to the
notice of the High Court of Delhi, the court ordered the Government of India (DWCD) to
provide acontingency grant to the Commissioner of Police, Delhi. Thiswasfully utilized by the
latter. Governments have to earmark adequate resources for the concerned police agencies for
meeting such contingencies.

Training

The study presents serious gaps with respect to the training of police officials. Only 17 per cent
of the 852 police officialswho were interviewed had received any refresher training after their
basic training which they received during induction into the service. Only 6.6 per cent of them
had been exposed to some training relating to anti-trafficking. The police, being aprofessional
organization, cannot deliver the goods without appropriate and regular training courses for
upgradation of their skills and knowledge, and orientation of attitudes. Perhapslack of training
is one of the major causes for the negative image of the police. The government should take
initiative in earmarking adequate budget for the same and ensure timely training and
professionalisation of police officials. This neglected area deserves utmost attention by all
concerned.

Gender sensitization of the law enforcement officials is an urgent requirement in the given
context. The sensitization process, oriented towards bringing in accountability, should cover
al officialsof all ranks, from top to bottom. This should be done across the board and should
extend to state police, CBI, Railway Police, RPF, immigration officials, aswell asthose officials
who are concerned with theissue and areworking with BSF, SSB, customs, health department,
NACO, etc.

Appropriate training modul es need to be prepared by involving professionalsand expertsin the
field. These modules should incorporate the principles of human rights of women and children,
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professional techniques of investigation, and scientific tools of carrying out investigation and
dealing with human beings. It would be ideal to involve not only professional agencies but
also NGOsworking on the anti-trafficking front in formulating training modules and carrying
out training programmes. It isalso essential that proper post-training evaluation is carried out
to understand the effects of training and to upgrade/change the modules and programmes
accordingly.

Special Courts

The ITPA provides for establishment of specia courts not only by the state governments but
also by the central government. However, the latter has never been invoked and the former has
been minimally implemented. The concerned government departments should take initiativesin
setting up special courts, and preferably exclusive courts, to deal withthetrial of offencesunder
ITPA, so that justice can be delivered expeditioudly.

Role of DWCD in Monitoring

ITPA isasocia legidation. Since it comes under the purview of DWCD, there is a need to
monitor theimplementation of thislegislation by thelatter. Itisanirony that DWCD isnot even
aparty tothe several forawhere such crimesarediscussed, asfor example, theannua conference
of the police chiefs of the states, organized by the MHA.. The violation of women'’s rights and
child rights hasto be prevented and set right. This callsfor an activeinvolvement of DWCD not
only in monitoring of the facts and figures regarding the implementation of ITPA and other
similar legidations, but also in developing a working partnership between law enforcement
agencies, welfare and developmental departments, NGOs etc.

Suggested Changes in ITPA

The Immoral Traffic (Prevention) Act, 1956 (ITPA) wasinitially known as the Suppression
of Immoral TrafficAct, 1956 (SITA). It underwent certain changesin 1978. However, taking
into consideration international and national developments, the necessity of shifting the
focus of the law from suppression to prevention was felt. Accordingly, the legislation
underwent major changes in the title and content, giving rise to ITPA, 1956. During this
research, several efforts were made to have a practical understanding and a social audit of
thislegislation. Whileinterviewing police officials, survivors, exploiters, etc., their opinion
on theissue was sought. A focus group discussion (FGD) was arranged with judicial officers
serving in the district courts. This FGD was made possible by the NHRC. In addition, the
NST participated in several training programmes of judicial officers held in different parts
of the country. The interactive sessionsthrew up several pointson law and law enforcement.
Thereafter, FGDswere held at I SSwith lawyersfrom Delhi and Mumbai who are specifically
working on ITPA. All the above-mentioned activities facilitated the detailed understanding
of the provision and implementation of ITPA. In addition, the literature on the subject was
also reviewed. The National Law School University, Bangalore, had prepared two sets of
aternative draft legislations. Theanalytical articlesand critical comments by eminent jurists
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in published materials were studied. The report of the Lawyers Collective, based on afield
study conducted by them in 2003, was also reviewed. The judgements by the Supreme
Court of Indiaand various High Courts and certain trial courts on the subject aswell asthe
recent legislation by the Government of Goa (Goa Children’sAct, 2003) were also studied.
Discussionswere held with eminent jurists and experts. Accordingly, the pointsthat emerge
with respect to amendments and changes of I TPA have been collated and are placed bel ow:

Comprehensive Code on Trafficking

The Constitution of India, under Article 23, prohibitstrafficking in human beings. Thisincludes
trafficking for all purposes. The United Nation’s Convention on trans-national organized crime,
towhich Indiaisasignatory, also speaksabout trafficking for all typesof exploitation. Therefore,
it would be appropriate that the existing law isreplaced by acomprehensivelegidation, covering
all forms of trafficking. The bottom line of the proposed legidation should be on the process of
trafficking, and not the purpose of trafficking. In fact, the purpose could be any under the two
broad categories. (@) for commercial sexual exploitation, which includesexploitation in brothels
and non-brothel-based situations, paedophilia, pornography, cyber pornography, sex tourism or
sexual exploitation taking place under the facade of massage parlours, beauty parlours, beer
bars, escort services, etc. (b) other types of exploitation, including camel jockeying, begging,
forced delinquency, organ transplant by force or deceit or lure, false marriages, fal se adoptions
aswell astrafficking for labour in the field of industry, entertainment, domestic environment,
@ etc. or any other exploitative situation. Therefore, the law has to be comprehensive enough to @
addressall issuesof trafficking. A similarity can bedrawn from the GoaChildren’sAct, 2003. A
code incorporating the substantive and procedural lawswould beideal.

Definition of Trafficking

Itisadvisableto providealegal definition of trafficking. The Goa Children’sAct, 2003 could be
considered as an example. However, in defining ‘trafficking’, the following points should be
explicit:

(@ That consent isimmaterial for any person who isunder 18 years.

(b) That with respect to persons who are 18 years and above, consent should mean
‘informed consent under no compulsion whatsoever'.

() Trafficking, by definition, has certain essential ingredients. The first aspect is the
displacement of a person from one community but need not essentially mean physical
movement from one place to another. Trafficking could be within the community too.
For exampleif the daughter of awoman subjected to commercial sexual exploitationis
lured or coerced by the brothel owner to join her brothel asavictim of CSE, thisaso
should be considered astrafficking, asthe child is displaced from the community of the
mother to the community of the brothel.
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The second aspect of the definition should be its emphasis on exploitation - which
could be physical, sexua or emotional.

The third aspect of the definition should be its focus on the commodification of the
trafficked person and the commercialisation of the activity by anybody. It should beall-
encompassing to include all types of violation of human rights and dignity and should
include even customary activities which are exploitative, e.g., ‘ dedicating a child’, and
similar customs prevalent in certain places. All such activities of trafficking should be
covered by the Act.

(d) Attimes, it is possible that definitions can become too restrictive and, therefore,
counterproductive. In such asituation, asan aternative, the difficulty can be solved by
introducing a section giving legidative guidelines on what isintended to be achieved
by the key words used in the statute and how the interpretation should go in favour of
the victimswhen there are ambiguities.

Redefinition of Brothel

Considering thefact that commercial sexual exploitation of women and children has moved out
of traditionally known brothels to beauty parlours, massage parlours, beer bars and other such
places, it isessential to cover al such places under the ambit of the law.

Definition of Child

A child should be redefined, asin the JJAct, 2000, to include al persons who have not attained
18 years of age, and this definition should apply in all matters relating to children in all legal
matters. It requires appropriate amendmentsin all concerned laws. Simultaneoudly, I TPA should
provide for separate treatment (care and attention) of child victimsand child offenders, in tune
with the JJ Act, 2000.

Section 2(f)
Thissection of ITPA providesdefinitionsof prostitution and prostitute. The definition should be
amended to include both males and females.

Section 2(g)

This section of ITPA defines protective homes and other homes. These definitions must be in
harmony with the definition of homesin the JJAct, 2000. Secondly, the definition of corrective
homes needsto be changed. If Section 2(b) of ITPA isread with 2(g) ITPA, the corrective home
defined in 2(b) appearsto includejails/prisons. The concept of corrective homeisdifferent from
incarceration or punitive detention centres. The term needsto be redefined to include the social
philosophy of theAct. AsJusticeV.R. Krishnalyer says, there must be“adynamic set of definitions
dealing with correctional, curative, protective and salvationary institutions. There must be stress
in preliminary classification, categorisation, psychological diagnosis and observation before
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appropriate assignment to ingtitutions. Lugging together indiscriminately all kinds of persons
who are arrested or convicted (or even rescued) into onelarge warehouse without individuation
or personalised identification or diagnostic distinction isinstitutional nescience.” (Krishna, V.K.
lyer, 1988).

Sections 3, 4, 5, 6 and 9 of ITPA

These sections should be made sessions triable with a minimum punishment of five
years (wherever it isnot provided for) and the fine amount should be increased to a minimum of
Rs. 25,000.

Section 4

This section dealing with punishment for living on the earnings from prostitution should have a
proviso to ensure the welfare of the children of the person subjected to commercial sexual
exploitation, so that they are not victimised due to the fact that they are looked after by the
mother from her earningsin the brothel.

Section 5

Dealing with trafficking, this section of I TPA should be made more exhaustive, comprehensive
and explicit to bring in al types of trafficking, and all associates, accomplices, financiers,
transporters, facilitators, promoters and al other exploiterswithin the ambit of thelaw. Section
@ 5.1 (b) speaks about theintent of the person. Thisshould bereplaced with ‘intent or knowledge’, @
so that al these exploiters are brought to book.

Section 7 ITPA: Punishment

Under this section two categories of personsareliable: (a) any person who carrieson prostitution
and (b) the person with whom such prostitution is carried on. Therefore, part (b) is the section
that becomes applicableto the ‘ customers’ or ‘clientele . A fact that isborne out of the research
isthat trafficking cannot be prevented unless deterrent action istaken against thosewho ‘ demand’
the services. Therefore, the punishment to the  customers/clientele’ hasto be deterrent. Section
7(1A) prescribes aminimum of seven yearsimprisonment and fineonly if thevictimisachild,
andin other cases, asper Section 7(1)(b), the punishment for the‘ customer’ isonly three months
imprisonment and nofineat all. Thisneedsto be changed. There should be provision for stringent
punishment and a mandatory fine on the ‘customer’. Moreover, the law should state that the
amount taken asfine should go to the victim. However, the study has shown that many teenagers
and children below 18 years are also part of the clientele. They probably venture into brothels
out of curiosity or lack of proper guidance and control. Such persons need to be counselled,
rather than punished. This callsfor integrating the provisions of the JJAct with the ITPA.

Section 7 ITPA: Enlarging the Scope

This section deals with two types of persons, as stated in the previous paragraph. The scope of
the section should be broadened to include a third category of persons, viz., “and any person
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who encourages, facilitates, abets, connives, orders, tolerates or perpetuates commercia sexual
exploitation” (by any act of omission or commission). Thisadditional clausewill helpin bringing
in ‘strict liability’ not only against those who mastermind trafficking, but also bring in
accountability among the law enforcement officials.

Section 8 ITPA

This section of the law which has been overwhelmingly used by al concerned for arrest and
conviction of trafficked women and children onthe charge of * soliciting’ . Therefore, thissection
needsto be provided with additional safeguardsintheform of aproviso to ensurethat trafficked
victims of CSE are not arrested, prosecuted or convicted. There should be one proviso which
expressly statesthat aperson under 18 yearswill not beliableat all under this section. A second
proviso, in the form of a saving clause to safeguard the interests of trafficked women, should
state that an adult woman would become liable only if it is proved beyond doubt that she was
soliciting voluntarily and without any coercion, threat, deceit, force, compulsion or intimidation.
Accordingly, the mensrea should be explicitly brought out in the proviso of Section 8 ITPA.

Section 8 has a proviso, authorizing a different type of punishment for men accused of the
offence. Many law enforcement officials have stated that aplain reading of the section givesan
impression that this provision hasastrong gender bias- it giveslesser punishment to men. This
hasto be set right in explicit terms, so that there is no discriminatory treatment of women.

Notification of the Special Police Officer

Section 13 (1) and 13(4) I TPA should haveaproviso that the officer notified as Central Trafficking
Police Officer (CTPO) should be specialy trained on women's and children’s rights, human
rights and the principles of victimology. There should be mandatory training for the SPOs and
their supervisory ranks beforethey are put on thejob. Every unit dealing with ITPA should have
aminimum of two SPOs, with at |east 50 per cent being women police officials.

Section 13(3)(b)

This section should be amended, making it mandatory to notify the non-officia advisory body.
Moreover the Advisory Body should be applicable to Section 13(1) and Section 13(4) ITPA.
The NGOs who are committed to anti-trafficking work should be incorporated into this body
and 50 per cent of the members should be women. The body should also include a lawyer
speciaised in children’s’'women’s rights, a child psychiatrist and/or a child counsel, trained in
the subject. If such specialised persons are not available, the district authority should be made
responsiblefor identifying appropriate persons and getting them training in counsel ling activities.
Consdering thefact that the notification of the advisory body could bean instrument of community
participation in law enforcement, the Act should be amended in such a way that the District
Magistrate and/or the police chief of the district could be authorised to notify the advisory body.
Similarly, the CTPO should have the benefit of an advisory body. This body should also be
made mandatory. Since the CBI has been notified as CTPO, the Director CBI, in consultation
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with the NCW Chairperson, could be authorized to notify appropriate NGOsin this body. This
study has shown that best resultsare achieved only when thereis an effective partnership between
the police and NGOs. Therefore, all rescue operations, especialy u/s 15 and 16 ITPA, should
necessarily involve NGOs or social activists, duly notified u/s 13(3)(b) ITPA.

Section 15(4)

It authorizes the special police officer to remove all persons found in brothels, etc. and other
places where commercial sexual exploitationiscarried out. There should be aproviso added to
this section as below:

The police officer should ensure that while doing so, the rights of the persons being removed, including
those of their children or wards, if any, are protected against any violation whatsoever. After removal,
the police officer should ensure that the rescued persons and their children/wards, if any, are given
appropriate security and shelter so that the rights of these persons are protected and are not violated by
the exploiters or other accused or anybody else.

Section 15(5A)

This provides for mandatory medical examination of the rescued person for ascertaining, inter
alia, the presence of any sexually transmitted diseases. Considering the fact that the person has
aright to decide whether he/she should be subjected to HIV/AIDS test, which has been ratified
@ by recent Supreme Court rulings, this provision appears to be counter to the provisions u/s 15 @
(5A). Therefore, considering the human rights perspective, there is aneed to make appropriate
changesin this section.

Time-frame for Medical Examination and Reports

In section 15(5A), which deals with medical examination of all rescued persons for the
determination of age, injury, sexua abuse and HIV/AIDS, a proviso could be added that it will
be incumbent upon the doctor(s) to carry out all tests without any loss of time and to hand over
the medical report to the investigating police officer within three days of medical examination.
The members of the advisory body under Section 13(3)(b) and the person whose medical
examination was done, or anybody acting on behalf of the person, should have aright to know
the contents of the medical report and if there is any dispute, the investigating officer should
immediately approach the civil surgeon or anybody acting on his behalf, get a medical board
constituted and get the person medically examined at the earliest. These aspects need to be
incorporated in the law.

Pre-emptive Custody

A subsection should be added to Section 15 I TPA to provide for rescue and rehabilitation of all
women and children who are vulnerable (JJ Act provides the same only for children under 18
years of age). JusticeV R Krishnalyer says, “Many girlswho have not yet dipped in thecircle
of vicebut are perilously hovering around it and are gravitating towards the flesh business, may

National Human Rights Commission Annual Report - 2004-2005 297

T AR-Chapter-1-19-10-6-06.p65 317 % 7/17/06, 6:31 PM T



iIN_____UEEEN . [T [T

Annexure 12

298

T AR-Chapter-1-19-10-6-06.p65

have to be kept sequestered and conscientised, studied psychiatrically and given personalised
attention. Pre-emptive semi-custody with facilities for economic self-reliance and moral
normalisation will be possible only if somekind of institution designed for thispurposeisprovided
statutorily” (KrishnaV.K. lyer, 1988). There should be aspecific provision to authorize privately
run, government-run or recognized ingtitutions to take up thistask.

Section 15(5)

This provision deals with producing a rescued victim before the appropriate magistrate. Since
children under 18 years of age are to be produced before the Child Welfare Committee, as
provided in the JJAct, 2000, there should be aprovision of presumption of agein favour of the
person in this section - that any person who isor is likely to be a child, as per the prima facie
opinion of the police officer or the NGO (whichever isin favour of the child), should be dealt
with under the JJAct.

Section 17 (3)
This authorizes the magistrate to pass an order for the safe custody of the rescued person. The
following words may be added to this section, “in arecognised rehabilitative institution.”

The Sunset Clause

There should be a‘sunset’ clause - that the period of stay in the safe custody and other homes
should befor aminimum period, to be decided by the magistrate concerned, keeping in mind the
best interests of the person. The magistrate should review the decision at regular intervals of not
more than 15 days.

Section 17(3)

There are three provisos under this section in the existing law. The second proviso says that no
person shall be kept in custody for a period exceeding three weeks. This should be changed to
“at least four months’ to bring it at par with the JJAct and with afurther proviso that the decision
of the magistrate, keeping in view the best interests of the victim, should befinal.

Section 17(5)

Thissaysthat amagistrate may summon apanel of five persons. Heretheword “ may” should be
substituted by the word “shall”. Mandatory involvement of civil society would be essential for
after-careactivities.

Section 18

Thishasfive sub-sections. A sixth sub-section may beadded bringingin aprovisionfor attachment/
seizure/confiscation/sale of all assets of the traffickers and other exploiters, movable and
immovable, wherever they are, if acquired through any criminal act defined in ITPA. The
investigating officer should be empowered to do this, at the stage of investigation itself, after
obtaining orders of the concerned magistrate in whose court the FIR is pending.
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Section 19

It relates to the application by a person seeking permission for being kept in a protective home.
This section may be amended to authorise NGOs, or an advocate or any person working for the
cause of victims of exploitation, to file such an application.

Section 21

The state governments are authorized under this section to set up protective homes. The mandate
for setting up such homes may also be extended to “the appropriate authority” constituted under
the JJ Act, 2000.

Moreover inthissection, after theword “establish”, the following wordsmay a so be added: “ or
recognize’. Wherever the government is unable to accomplish the task, recognition could be
granted to appropriate agenciesto do the needful.

Section 22 (A), Section 22 (AA) and Section 22 (B)

Thesemay be amended toraisetheleve of the courtsdealing with ITPA to the court of additional
sessionsjudge. The schedules attached to I TPA should also be changed accordingly. A ppointment
of special judicial officers could be considered. These could be exclusive courts dealing with
ITPA and all related offences.

@ Developing a Code @

The Act authorizes the central and state governments to set up special courts under Section
22AA. However, it does not speak about procedures. Victim-friendly procedures have to be
made part of thelaw, by developingitinto acode, asstated earlier. It would be advisable that the
code takes into account all the relevant points discussed in this chapter.

Extraterritorial Legislation

Trafficking in women and children is a crime which often transcends international boundaries
caling for universal jurisdiction and, therefore, it cannot be inconsistent with the condition of
jurisdictional limitations arising out of the nationality of the offender. In accordance with the
provisions of the UN Trafficking Protocol aswell asthe optional protocol to the CRC, thereisa
need for extraterritoria legidation. An offence under thisAct should have auniversal jurisdiction.
A crime by anybody in Indiashould be made triable in the country he/she belongsto, subject to
the doctrine of dual criminality. Similarly, any crime under thislaw, if committed by an Indian
national anywhere in the world, will be deemed to be an offence under thislaw and should be
tried by any court in India (which is otherwise authorised to try an offence under thisAct).

Victim Assistance Programmes

Thelaw should have specific Victim Assistance Programmes. The principles of criminal justice
begin with thevictimsand survivors. In the present system, the emphasisand orientationisonly
on the prosecution of the accused and not on justice delivery tothevictimsor her family members.
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Victimsare considered only aswitnesses and nothing more. Thereisno specific attention to the
victim'swelfare, remedies, redressal, security and rights. Thiscallsfor aparadigm shift—to a
human rights approach. The recent US| egid ation on the subject of victim assistance (Victims of
Trafficking and Violence Protection Act of 2000) is an example. A similar provision is aso
availableinthe recently enacted Pakistani law on the subject (Section 6, Prevention and Control
of Human Trafficking Ordinance, 2002). Every effort should be made to prevent further
victimization of the victim as well as to protect her human rights. The report of the Expert
Committee on Custodial Justice to women prisoners, constituted by the DWCD in 1986-87, has
also brought out severa proposa son thetreatment of women and girlsinthe criminal proceedings.
Thisreport aso needs to be considered while framing victim assi stance programmes.

Anonymity of the Victim

In order to protect theidentity of the victim, publicity and photographs should be banned under
thelaw. Provision of anonymity prescribed under 228A 1PC to rape victims should be extended
tovictimsof trafficking.

In-camera Trial

All cases of trafficking should mandatorily be in-cameratrials. Section 327 of the CrPC which
providesfor in-cameratrialsfor rape cases should be extended to cases under ITPA. This saves
thevictim from publicity, from intimidation and thereby, protectsher rights. In State of Punjab vs
Gurmit Sngh (1996 2 SCC 384), the Supreme Court has held that trials for rape cases ought to
be held in-camera, asarule, and open trials can only be the exception.

Counsellors

Thereisneed of alegal provision providing for oneor two counsellorsto assist the victim during
the entire proceedings. If the victim cannot afford to bear the expense and no agency comes
forward to help her, the court may order the district administration to bear the cost in thisregard.
Similarly, the proceduresfor ensuring proper care and reception of thevictims, especially inthe
post-rescue situations, need to be specifically brought into the law.

Recall of the Rehabilitated Victim

Oncethevictimisrehabilitated, it isnot in her interest to recall her to the court of law for any
purposeincluding evidence, as sheiscompelled to relive the traumaand indignity. Therefore, it
would be better to take into consideration the statement given by her before repatriation and act
accordingly. If, however, her recall isnecessitated, it should be donein such away that it causes
least harm to her. Did ocating her from the rehabilitated ambience usually causes serious problems.
Therefore, if her statement isto berecorded, or evidencetaken, it should be donein commission
or through video conferencing at an appropriate place which would create | east disturbance and
discomfort to the person concerned. The Supreme Court has held in Sate of Maharashtra vs
Praful Desai (2003 4 SCC 601) that the recording of evidence by way of video conferencing
might be done in cases where the attendance of the witness cannot be ensured without delay,
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expense and inconvenience. It was also held by the apex court that recording of evidence by
video conferencing was a ‘ procedure established by law’ under Article 21 of the Constitution
and did not violate the rights of the accused. The court observed that although the rights of the
accused must be safeguarded, they should not be overemphasi sed to the extent of forgetting that
the victim aso has rights. Therefore, the ITPA should make it mandatory to provide video
conferencing facility at the place where the victim would find it comfortable. The victim’s best
interests should be the deciding factor in choosing the place and time of video recording/
conferencing. The recent order of the Delhi High Court could be taken as a model.

Victim’s Legal Representation in the Criminal Justice Process

The direction of the Supreme Court in Delhi Domestic Working Women's Forum vs Union of
India (1995 1 SCC 14, 18-21) with respect to rape victims needs to be extended to trafficked
victims— 2they should also be giventhefacility for legal representation from the very beginning
itself. In order to secure continuity of legal assistance, the services of the samelawyer should be
extended till the conclusion of the entire process and he should be allowed to collaborate with
the prosecutor. Moreover, the victim should have the option of choosing her own advocate.
This might be aradical change in the existing situation and may amount to supplementing the
existing system of prosecution. However, the experiment has proved to be workable, as a case
study from West Bengal has shown.

@ Compensation -0
The law should make specific provisions for compensation to the victim. Section 357 CrPC

allowsfor limited compensation to victims, to be recovered from the convicted offender. In cases
of custodial rape, by invoking the obligation of the stateto protect its citizens, the Supreme Court
has directed the state to pay compensation [P. Rathinam vs Sate of Gujarat, 1994 SCC (Cri)
1163, Arvinder Sngh Bagga vs. Sate of U.P. 1994 6 SCC 565]. The Supreme Court has also
directed the setting up of a Criminal Injuries Compensation Board in Delhi Domestic Working
Wbmen's Forum vs Union of India (1995 1 SCC 14). The High Courts have inherent powers
under Section 482 CrPC to make such orders as necessary to securejustice. The compensation
should include not only monetary expenses incurred, but also exemplary compensation for the
harm done, as well as compensation in the form of health care, education facilities, job
opportunities, etc. The US law on victim protection referred to earlier also have provisions of
compensation.

Providing Safe Asylum, if the Victim is a Foreign National

The law should have special provisions for giving temporary residential permits to trafficked
victimg/survivorstill their presenceisrequired to completethejudicial proceedingsandtill they
areproperly repatriated to their native countries. Therecent USlaw providesfor suchtemporary
nationality. Article 15 of UDHR says that no person shall be arbitrarily deprived of his or her
nationality. A case study contained in the report has shown how atrafficked victim was charged
with offences under the Foreigners Act. In such situations, onceit is confirmed that the victim
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has been trafficked to Indiaacross borders, she/he should not be held to bean illegal immigrant.
Temporary residential permits should be provided in such cases.

Timeframe for Justice Delivery

Asper theexisting procedural law (Section 167 Cr.PC), thereisarestriction on thetimethat the
police can avail for investigation after the arrest of the person. Similar timeframe should be set
for thetrial of the casesin the courts of law al so, without any prejudicein the delivery of justice
to thevictim. The available literature shows that asimilar provision isavailable in Bangladesh
for ensuring time-bound judicial trial of trafficking cases, and that this arrangement isworking
quite well, especially with regard to expediting justice delivery.

Punishments

Thereis aneed to enhance the punishmentsfor traffickers and other exploiters. The provisions
have to be made more stringent. Minimum punishment should be prescribed for all penal sections.
Enhanced punishment is called for when the victimisa child.

National Nodal Agency to Monitor Human Trafficking

Therationalefor setting up a National Nodal Agency to counter trafficking has been discussed
earlier. It would be appropriate if the provision isincorporated in the law itself by providing a
separate section/subsection in ITPA.

Rehabilitation

Rehabilitationisthe creative essence of the preventive process and essential to the healing process.
Therefore, there should be one exclusive chapter in the ITPA on correctiona justice and
rehabilitation, dealing with the ' drills, process, medical treatment, monitoring, follow-up action,
and other distressing and mainstreaming techniques'. Social activists and NGOs should be
statutorily encouraged to involve themselvesin rehabilitation.

Prevention

This should be the summum bonumin a social legidation like ITPA. Justice lyer says, “ Today
we should not put all our eggs in the Macaulay basket, but in the Mahatma pharmacopoeia.”
Accordingly, there should be aseparate chapter inthe I TPA on Prevention, specifically bringing
out the human rights perspective required in the policies, programmes and implementation. The
chapter should spell out the procedures and role of agencies — governmental and non-
governmental — inthisregard. Preventive strategies should be oriented not only to the source
of supply, but aso to the demand site aswell astrafficking routes and transit points. The present
legidation (ITPA), which ismore focused on the crime-criminal perspective, needsto be given
ahuman rights perspective and makeit fully oriented towards prevention.

Provision for the Handicapped
There should be a specific provision in the law for offences against women and children who
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are handicapped. During this research, it was found that children are maimed or disfigured and
trafficked for activitieslike begging. Mentally challenged girlsare easy targetsfor exploitation.
Thelaw should not only provide stringent punishment for the violators, but a so shift the onus of
defense on the accused.

Guidelines

Thelaw should a so mandate that the government brings out specific guidelinesregarding tourism,
hoteliering, and other similar businessesaswell as protocol sto certain cyber sex, so asto ensure
that women and children are not subjected to commercial sexual exploitation and sex tourism.
The focus should be on involving the community in implementing the rights of women and
children.

Preamble

Thepreambletothe | TPA should incorporatein itself the philosophy, purpose and orientation of
upholding therightsof women and children. There should be aspecific sectionintheAct containing
a statement of principles, which must emphasise the socia philosophy and orientation of the
law, with specific focus on women’srights and child rights.
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Para 13. 18

List of Training Programmes Conducted During 2004-05,
alongwith Other Details

S.No.| Name of the Organized by/in Target Group Duration/ Venue
Course collaboration with Date(s)

1 |Workshop on ‘Human | Indian Social NGOs/CBOs, Three days Udai pur
Rights Investigation Institute, young lawyers, | 30 Mar - 1 April, | Agricultural
And Fact Finding New Delhi social activists 2004. University
Techniques’ (Rajasthan)

2 |Training Programme on | NHRC/Nepal & NHRC/Nepal Five days Nagarkot
‘Human Rights Canadian Human Officerg/staff 3 - 7 May, 2004. | (Nepal)
Investigation, Rights and NGOs
Interviewing Skills' Commission

3 |‘Human Rights And MP Academy of Civil Servants/ Two days MPAAM,
Child Rights Adm. & Public 21 - 22 Bhopal

Management, Representatives | May, 2004. (MP)
@ Bhopal of Madhya
Pradesh

4 | Training Programme State Human Dy SSP of Five days PTC,

on ‘Human Rights Rights Commission, | Assam Police 31 May - 4 June, | Deragaon,
Assam 2004. Assam

5 |'TOT For NGOs to Multiple Action NGOs of Five days Gramin
Spread for Legal Research Group Madhya Pradesh | 25 - 29 Viksa Trust,
Literacy Among (MARG), New Delhi June, 2004. Jhabua,
Women, Poor and MP
Disadvantaged’

6 | Sensitization West Bengal Judicial Officers | Three days 26 - | NUJS,
Programme on ‘Human | National University | of West Bengal | 28 June, 2004. Kolkata
Rights Issues of Juridical Sciences (WB)

7 |Workshop on ‘Role of | Tata Institute of Dy SP & above | One day TISS,
Crimina Justice Social Sciences, of Maharashtra | 27 June, Mumbai
System & Civil Society | Mumbai. 2004. (Mahara-
in the Protection of shtra)

Ddit Rights

8 | Training Programme on | State Human Rights | WB Police and | Three days SCRB,

‘Human Rights Commission, West | Correctional 27 - 29 June, Kolkata
Bengal Services officials | 2004. (WB)
Continued
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S.No.| Name of the Organized by/in Target Group Duration/ Venue
Course collaboration with Date(s)

9 | Sensitization Programme | Commonwealth Chhattisgarh Four days Ambikapur

on ‘Human Rights Human Rights Police & SHRC | 7 - 10 July, (Chhattis-
Initiative, New Delhi| officials 2004. garh)

10 |Training Programme on | Yashwantrao Civil Servants, | Two days YASHADA,
‘Human Rights & Chavan Academy of | NGOs. 8 - 9 July, 2004. | Pune
Ageing’ Devel opment

Administration
(YASHADA), Pune

11 |Sensitization Programme Common-wealth Chhattisgarh Four days Jagdalpur,

on ‘Human Rights Human Rights Police & SHRC | 14 — 15 Jul, Chhattis-
Initiative, New Delhi| officials 2004. garh (MP)

12 | Training Programme on | Indian Social NGOs, young Three days SEVAC,
‘Human Rights Institute, New Delhi. | lawyers, social 16 — 18 Jul, Kolkata
And Fact Finding & activists 2004. (WB)
Interviewing Techniques
& Report Writing’

13 |Human Rights Course National Institute of | Judges, Senior Five days NICFS,

@ on ‘Role & Criminology & Police & Prison | 19 — 23 July, New Delhi
Responsibilities of Forensic Science, Officials 2004.
Criminal Justice New Delhi
Functionaries’

14 | Sensitization Yashwantrao Civil Servants, | Three days YASHADA,
Programme on ‘Human | Chavan Academy of | NGOs 30 Jul — 01 Aug, | Pune
Rights’ Devel opment 2004.

Administration
(YASHADA). Pune

15 |Regiona Training on North Eastern Police | SHOs of Police | Five days NEPA,
‘Professional Policing Academy, Umiam, Stations and Dy | 04 - 08 Oct, Umiam
And HR’ (Meghalaya) SsP in North 2004. (Megha-

Eastern States laya)

16 |‘Role & Responsibilities| National Institute of | Judges, Senior Five days NICFS,
of Criminal Justice Criminology & Police & Prison | 29 Nov to 03 New Delhi
Functionaries ’ Forensic Science, Officials Dec, 2004

New Delhi
17 |Combating ‘Trafficking | Institute of Social Judicia & One days ISS,
In Women and Sciences, Police Officers, | 03 Dec 2004 New Delhi
Children’ New Delhi NGOs, BSF,
Prosecutors
Continued
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S.No.| Name of the Organized by/in Target Group Duration/ Venue
Course collaboration with Date(s)

18 | ‘Capacity Building Indian Institute Civil Servants & | Two days FOSET,

Workshop On ESCR’ of Public State Govt, 6-7 Dec 2004 Kolkata
Administration, SHRC officials (WB)
New Delhi & NGOs

19 | ‘HR and Fact Finding Indian Social NGOs, Social Three days AICUF,

& Interviewing Institute Activists, 5-7 Jan 2005 Chennai
Techniques, & Report New Delhi Lawyers,
Writing’ Teachers
20 | ‘Combating Trafficking | Joint Women SPs/Dy SSP/ Three days Jaipur
in Women & Children’ Programme, New I nspectors, 18-20 Jan. 2005 | (Rajas-
Delhi Probation than)
Officers of State
Home for
Women/Protec-
tive Home.

21 | Sensitize Programme On| Indian Social Dy SSP and Two days ISl
‘Prevention of Atrocities| Institute, New Delhi | above 20-21 Jan. 2005 | New Delhi
Against Dalits At Delhi

22 | ‘Capacity Building Indian Institute of Civil Service Two days Karnataka
Workshop on ESCR’ Public Officers/ATIs 7-8 Feb. 2005 Judicial

Administration, SHRCs Academy,
New Delhi Bangalore

23 | ‘Role of NGOs And Tata Institute of NGOs, HR Two days TISS,

HR Defenders In The Social Sciences, defenders, social | 28 Feb. 01 Mar | Mumbai

Protection and Mumbai activists, 2005 (Maharas-

Promotion of HR’ (Maharashtra) journalists & htra
academicians

24 | Programme on Socio-Legal Members of One Day India
‘Sexual Harassment Information Centre, | Complaints 3 Mar 2005 Habitat
of Women at New Delhi Committee of Centre,
Workplace' Ministries/ New Delhi

Deptts/ PSUs &
Senior Govt
Officers

25 | ‘Sensitization For National Law Judicial Officers | Three days NLU,
Judicial Officers University of Rajasthan 11-13 Mar 2005 | Jodhpur
in HR’ Jodhpur (Rajasthan)

Continued
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S.No.| Name of the Organized by/in Target Group Duration/ Venue
Course collaboration with Date(s)

26 |‘Training of Judges & Socio-Legal Judges of Two days Delhi
Prosecutors on Child Information Centre, | Delhi 25-26 Mar Judicial
Sexual Abuse Laws' New Delhi 2005 Academy

IN-HOUSE TRAINING PROGRAMMES

27 | Orientation Programme | UNICEF NHRC officials | 29 Jul, UNICEF,
on ‘Child Rights and 2004. New Delhi
Child Protection’

28 | Orientation Programme | United Nations NHRC officials | 23 Nov YMCA,
on ‘Human Rights High Commissioner 2004 New Delhi
And Refugees For Refugees,

Protection’ New Delhi

29 | In-House Training on Training Division Newly inducted | One day NHRC

‘Human Rights NHRC officias in the 30 Nov 2004
NHRC New Delhi
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Annexure 14 Para 14.1

Statement of Chairperson, NHRC at the 60t
Session of the Commission on Human Rights at
Geneva on 14* April 2004

Mr. Chairman,
Thank you for giving me the floor.

| riseto speak on behalf of the National Human Rights Commission of Indiaof which | hold the
Chair.

Ten years have gone by since the adoption by the UN General Assembly of the Paris Principles,
amed at congtituting National Human Rights|nstitutionsin conformity with them. Onthe occasion
of the tenth anniversary of these Principles, there is a need to address challenges to the
independence of National Institutions and also address constraints, which come in the way of
their effective operation. The Secretary General of the United Nations, Kofi Annan, in his
programme to strengthen United Nations human rightsactivities, has called for greater attention
to be given to the strengthening of national human rights protection systemsin each country. All
concerned, both in the Government and outside, need to be sensitized about the need to
scrupulously adhere to the Paris Principles.

Mr. Chairman,

Wearelivingindifficult times. Therecent terrorist act in Madrid on 11 March 2004 and prior to
that a number of international terrorist acts including the assassination of the then High
Commissioner for Human Rights, SergioVieirade Méloin Iraqwereissues of deep concernto
all of us. Indiaaso hasbeen avictim of terrorist attacks, with attacks occurring against democratic
ingtitutions like the Parliament, the Jammu & Kashmir State L egidature, places of worship and
other facilitiesused by civilians. These bringinto sharp focusthe need to bal ance security concerns
and the protection and promotion of human rights. The National Human Rights Commission of
India examined the issues both of terrorism as a factor that inhibits the enjoyment of human
rights as also adherence to human rights standards in the fight against terrorism, on several
occasions.

| believe that the oft-repeated saying, ‘one man’sterrorist isanother man’'s freedom fighter’ is
but one manifestation of thewidespread confusion about the morality of terrorist formsof violence
and even goesto encourageterrorism. It iswrong to be selective about violation of human rights
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and the perpetrators of terrorism. Such selective approach leads to double standards. It also
indirectly lends support to terrorists and terrorism. All nations must, therefore, co-operate to
relentlessly and without any compromisefight terrorism. But let me emphasize that in doing so,
the approach should be human, rational and secular. It must be consistent with democratic
principles and the Rule of Law. We need to strike a balance between the liberty of an individual
and the requirements of security of state and sovereignty and integrity of the nation. It requires
respect for the principles of necessity and proportionality. WWe must avoid adescent into anarchy
—inwhichtheonly ruleis*mightisright’ —combating terrorism should not be used asan excuse
to suspend all the rules of international law and domestic civil liberties.

TheActing High Commissioner for Human Rights, Mr. Bertrand Ramcharan, in hisaddress
on 15 March 2004 at the opening of the 60" Session of the Commission on Human Rights
observed: “At the end of the day we must all continueto strive for the universal realization
of Human Rightsthrough constructive cooperation. International cooperation for the effective
protection of human rightsisthe call of our time.” The National Human Rights Commission
of India shares the view that sustained cooperation at various levels including at the
international level could go along way in the protection of human rights and in addressing
the challenges faced by the international community. The National Human Rights
Commission of India, as the Chair of the Asia Pacific Forum of National Human Rights
Institutions in 2003, contributed to this effort. In addition to cooperation at the regional
@ level, the Commission has also taken up bilateral cooperation projects with the Human
Rights Commission of Nepal involving technical assistance in Complaints Management
System and investigation techniques.

Recognizing the crucial role of National Institutions, the United Nations has involved them
in its efforts to draft a new convention on the rights of persons with disability. The Indian
Commission, as Chair of AsiaPacific Forum of National Human Rights I nstitutionsin 2003,
co-hosted an international Workshop of National Institutions from Asia Pacific and
Commonwealth Countries between 26 — 29 May 2003 in New Delhi to deliberate on the
rights of the disabled. The Workshop called for a paradigm shift from a welfare-based
approach to arights-based one. The Workshop concretized a proposal regarding the nature,
structure, principles and elements of the proposed Comprehensive and Integral United
Nations Convention to Promote and Protect the Rights of Persons with Disabilities.
This proposal was submitted to the Second Ad Hoc Committee of the United
Nations. Thereisaneed to further devel op such cooperation between the National Institutions
and the Office of the High Commissioner for Human Rights, treaty bodies and other
UN agencies working on human rights issues. The National Institutions must be given
their rightful role.

The National Human Rights Commission of India, the Canadian Human Rights Commission
and the Indira Gandhi National Open University have taken up jointly a project on the rights of

National Human Rights Commission Annual Report - 2004-2005 309

T AR-Chapter-1-19-10-6-06.p65 329 % 7/17/06, 6:31 PM T




iIN_____UEEEN . [T [T

Annexure 14

310

T AR-Chapter-1-19-10-6-06.p65

the disabled. The project seeks to build the capacity of legal practioners, disability rights and
human rights activists to address problems of discrimination, marginalization and exclusion of
personswith disability.

Mr. Chairman,

In the past one year, the National Human Rights Commission of India faced a number of
challenges and took several bold steps to protect the rights of persons belonging to vulnerable
sectionslike minorities, dalits, the disabled, women and others.

The Commission has continued to play an activerolein regard to communal disturbancesin
the State of Gujarat, beginning with the tragedy that occurred in Godhra on 27 February
2002 continuing with the violence that ensued, and the process of establishment of justice
and due rehabilitation of the victims. In the year 2003, the Commission issued notice to the
Government of Gujarat on the matter of the protection of victims and witnesses. Convinced
that fair trial isaconstitutional imperative for victims, witnesses and accused persons alike,
the Commission viewed the acquittal by the Trial Court of persons who were accused of
burning alive 14 persons in what has come to be known as the ‘Best Bakery case’ as
"miscarriage of justice'. It filed a Special Leave Petition in the Supreme Court on 31 July
2003 with a prayer to set aside the judgement of the Trial Court and sought directions for
further investigation by an independent agency and retrial of the case. The Supreme Court
by its verdict dated 12.4.2004 has set aside the judgment of acquittal in the said case and
further directed fresh investigation into the case and itsre-trial outside the State of Gujarat
in the State of Maharashtra with a further direction to appoint Public Prosecutor for
prosecuting the case.

The Commission has aso filed a separate application for transfer of four other serious cases
which had been identified in its proceedings of 1 April 2002.

Besides, the Commission has extended legal assistance to Ms. BilkisYakub Rasul, avictim of
alleged mass rape in Gujarat during the post-Godhra communal disturbances. Following this,
the Supreme Court directed the Central Bureau of Investigation (CBI) to investigate the case.
The CBI has succeeded in arresting anumber of accused personsincluding certain policeofficias
inthis case. The proceedingsin all these cases are continuing in the Supreme Court.

The Commission took up the issue of enforced or involuntary disappearances in Jammu &
Kashmir. On 14 May 2003, the Commission directed the Government of J&K to furnish the

following information:

i)  whether the State Government has established asystem to record allegations of enforced
or involuntary disappearances and, if so, the nature of that system;
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i) the number of such allegations recorded by it, the details of the system established
thusfar to investigate such allegations and the results, thusfar, of such investigations;

iii) the measures that are being taken to prevent the occurrence of enforced or involuntary
disappearances; and

iv) the measures that are being taken to bring to book those who may have been involved
in such disappearances and to provide justice to those who have suffered.

Not satisfied with the response of the Government of Jammu & Kashmir, further information
has been asked for by the Commission. The proceedings are continuing.

Mr. Chairman,

Under-trial prisonersconstitute almost 3/4th of thejail populationinindia Their plight has, for
long, been amatter of concern for the National Human Rights Commission. As Chairperson of
the Commission, | have suggested to the Chief Justices of all High Courts to regularly hold
specia courtsin jailsfor relief to undertrials particularly those accused of petty offences. The
response from the High Courts has been encouraging with relief accruing to many under-trials.

@ Mr. Chairman,

During the preceding year, the Commission took a number of initiatives for the protection and
promotion of economic, social and cultura rightsand in particular, theright to health. Recognizing
the importance of access to health care, and especially, access to emergency medical care, the
Commission constituted an expert group of eminent medical practionersto prepare a blueprint
for restructuring of the emergency medical care and also evolve guidelines regarding trauma
care. Thegroup hassubmitted itsreport to the Commissionon 7 April 2004. Similarly, recognizing
the implications of sub standard drugs and medical devices on human rights, the Commission
held consultations with authorities in the Union Government, concerned States and NGOs. An
expert group has been constituted to go into thisissue. The Commission also proposes to hold
five regiona and one national public hearing on access to health care followed by a National
Consultation on Primary Health Care and Human Rightsin the course of the current year.

The Commission has been concerned about the protection of therights of those affected / infected
by HIV/AIDS. Based on the outcome of National Consultation in this regard held in 2000,
detailed recommendations were made to various authorities. Besides, in various individual
complaints alleging discrimination in access to education and in access to health care, the
Commissionintervened to set right the wrong and thereby securerelief for the affected persons.
The Core Group on Public Health has recommended certain measures to prevent mother-to-
child transmission of HIV/AIDS and follow-up action has been taken by the Commission. The
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Commission has taken up multi-media campaign to spread awareness about human rights and
HIV/AIDS. The Commission has designated a Member of the Commission as the Foca Point
on HIV/AIDS related Human Rights issues.

Thepractice of * organ purchase’ has acquired the dubiousdimensionsof ‘ organ trade’ with touts
operating as middlemen. Concerned by theillegal tradein human organs, whichisunethical and
often involves exploitation of poor people and violation of their human rights, the
Commission has suggested anumber of remedial measures to be adopted by the State to check
thispernicious practice.

The Commission has been concerned about the plight of dalits and has taken steps towards
protection of their human rights. The Commission has been redressing individual complaints of
atrocities and has been recommending the payment of compensation and action against negligent
public servants, wherever appropriate. The Commission also participated in the Durban
Conference. It hasset up aDalit Cell in 2003 which islooking into complaintsof alleged atrocities
against persons belonging to the Scheduled Castes.

Steps for preventing trafficking in young women and children has continued to occupy a high
place on the agendaof the Commission. The Commission and UNIFEM jointly began an Action
Research Programme on Trafficking in Women and Childrenin India. With the assistance of the
Institute of Social Sciences, a Survey has been conducted in twelve States to study the extent
and magnitude of the problem. Through the Action Research, the Commission proposes to
sensitizethe public and the law enforcement agenciesto the grave dangersinherent in trafficking
and the need for its prevention. It is the endeavour of the Commission to strengthen laws and
law enforcement processes, punish traffickers, revamp rescue and rehabilitation programmes,
and help NGOsto take advantage of the National Plan of Action of the Government of Indiafor
this purpose. It is also endeavouring to create an authentic database so as to strengthen the
vulnerable groupsin the supply zones both economically and socialy. Besides, i) aManual for
the Judiciary on Trafficking in women isbeing prepared to sensitize Judges on issuesrelated to
trafficking and ii) a joint Project for Combating Cross-Border Trafficking with the National
Human Rights Commission of Nepal is under consideration.

Mr. Chairman,

In exerciseof itsstatutory responsibilities, the Commission has been reviewing legidationswhich
have an impact on human rights. For instance, the Commission reviewed the draft Protection
from Domestic Violence Bill, 2002 and gave its detailed comments for modifications to the
Department of Women and Child Development, Government of India. The Commission is
presently reviewing the Juvenile Justice (Care and Protection of Children) Act, 2000. The
Commission reviewed the Child Marriage Restraint Act, 1929 and suggested many amendments
intheform of the Child Marriage Restraint Bill, 2002 to restrain the practice of child marriages.
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In order to strengthen and consolidate the rel ationshi p between the Commission and NGOs, the
Commission has been holding a series of consultationswith them, on aregional basis. Thishas
proven to be of considerable value both to the Commission and to the NGOs, reinforcing their
understanding of each other and their capacity to work together in the furtherance of rights
across the country.

Pursuant to the Commission’s efforts, human rights have been introduced in the curriculum of
educational ingtitutionsfrom school level to the university level. The Government of Indiaalso
finalized the National Action Plan for Human Rights Education as part of the observance of the
UN Decade for Human Rights Education 1995-2004. In so far as mass awareness programme
is concerned, the Commission is pursuing the matter with the Ministry of Information and
Broadcasting to have follow-up action initiated on the Action Plan. Seven dossiers on economic,
social and cultural rights were developed by a Bangalore based NGO. The Commission has
extended financial support to thisNGO for devel oping source material for human rightseducation
in Indian universities and at the school level and for use by grass-root level organizations.

Keeping in view the need to build capacity, change mindset of public servants and thereby
create a human rights culture, the Commission established a Training Division in September
2003. Inthe period October 2003-March 2004, el even training programmes have been organized
for the police, civil servants, administrators, university teachers and other key stakeholders. In
the period April-June 2004, seven moretraining programmes on different facets of human rights
have been planned.

Mr. Chairman,

| am consciousthat the struggle for Human Rightsisan arduousone. It not only requiresvigilance
by various agencies but also sustained cooperation at regiona and international levels. Our
finest hour would be reached when human rights are made the focal point of good governance
and are actualised by all and when justice eludes none. Permit me to remind ourselves what the
apostle of peace, Mahatma Gandhi said:

“Peace does not come out of aclash of arms,
but out of justice lived and done.”
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Concluding Statement of Ninth Annual Meeting for
the Asia Pacific Forum of National Human Rights Institutions
13th September 2004, Seoul, Republic of Korea

Introduction

1. TheAsaPecific Forum of National Human Rights Ingtitutions (the Forum), consisting
of the Nationa Human Rights Commissions of the Republic of Korea, Afghanistan,
Audtralia, Fiji, India, Indonesia, Malaysia, Mongolia, Nepal, New Zealand, Palestine,
Philippines, Sri Lankaand Thailand, held thisNinth Annual Meeting in Seoul, Republic
of Koreaon 13" September 2004.

2. Asagreed by Forum Membersat their Eighth Annual Meeting, thisyear’ sannua meeting
was limited to a one-day closed business session of its member institutions
and the United Nations Office of the High Commissioner for Human Rights (OHCHR).
This enabled the annual meeting to be held in association with the 7" International
Conference of National Institutions from 14" to 17" September 2004.

3. The Forum Councillors expressed their gratitude to the National Human Rights
Commission of Korea for hosting the meeting, to the OHCHR for its co-sponsorship
and to all the Forum’s donors for their financial support. The Forum Councillors
expressed their appreciation for the efforts of the Commissioners and staff of the
National Human Rights Commission of Korea and the secretariat of the Forum for their
work in the organization of the meeting.

4. TheForum Councillors welcomed as observers to the meeting the representatives from
the Hong Kong Equa Opportunities Commission, the Jordan National Centre for
Human Rights and the Qatar National Human Rights Committee.

Conclusions
The Forum Councillors, during their closed business session:
5. Noted the activity report of the Forum sinceits last annual meeting and expressed their

appreciation for the work of the secretariat. Forum Councillors considered the
secretariat’ sreport of the Forum’ sfinances and administration and adopted the Directors,
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Financial and Audit report of the Forum for the period ending 31 March 2004. Forum
Councillorsexpressed their gppreciation for thefinancia contributionsmadeby (i) member
ingtitutions; (ii) the governments of Australia, India, New Zealand, Republic of Korea,
United Kingdom and the United States; (iii) donor institutions, including the British
Council, Brookings Institution, MacArthur Foundation and the National
Endowment for Democracy; and (iv) intergovernmental agencies, including the
Commonwealth Secretariat and United Nations agencies (UNDP, UNESCO, UNICEF
and the OHCHR).

Approved the Forum’sannual plan for 2005 and requested the secretariat to consider the
Forum’s ingtitutional strengthening needs and report back on this issue to the next
annual meeting for further discussion.

Reaffirmed that the structure and responsibilities of national institutions should be
consistent with the Principles Relating to the Status of National Institutions adopted by
the United Nations General Assembly (Resolution 49/134) commonly referred to asthe
‘Paris Principles’ On this basis they admitted the Jordan National Centre for Human
Rights as an associate member of the Forum. This increased the Forum’s overall
membership to 15 institutions. The Forum will provide assistance to the Jordan
National Centre for Human Rightsto become fully compliant with the Paris Principles.

Welcomed the report of the Forum’s representative to the accreditation sub-committee
of the International Coordinating Committee of National Institutions (ICC) and
thanked her for her work. Forum Councillors congratulated the national human
rights ingtitutions of the Republic of Korea and Thailand for their full accreditation
to the ICC.

Discussed the draft reference to the Advisory Council of Jurists on the issue of the
prevention of torture during detention and requested that the secretariat send arevised
draft referenceto al Forum Councillorsfor their final consideration and adoption.

Welcomed the report of the Senior Executive Officers and commended their effortsto
assist inthe effective and efficient functioning of national institutions.

Considered the training needs of national human rights institutions and welcomed the
commissioning of atraining needs analysis of all Forum member institutions. Forum
Councillorsrequested that the secretariat disseminate the findings and recommendations
of theanalysisto all Forum Councillorsfor their consideration and further action.

Considered theissue of the responsiveness of governmentsto the recommendationsand
findings of national human rightsinstitutions and shared their experiences.
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16.

17.

Discussed the potential role of national human rightsingtitutionsin the United Nations
Commission on the Status of Women (CSW). Forum Councillors agreed to advocate
for the participation of national human rights institutions in CSW on a basis at
least consistent with their participation in the United Nations Commission on
Human Rights.

Considered recent threats to the effective functioning of national human rights
institutions. In this regard the Forum Councillors condemned the destruction of the
regiona Herat office of the Afghanistan Independent Human Rights Commission.

Thanked the national human rightsinstitutions of Australiaand Sri Lankafor agreeing
to host during 2005 the APF sregional training workshops on trafficking and internally
displaced persons.

Unanimously elected the National Human Rights Commission of the Republic of Korea
(asthe current host institution of the annual meeting) to the position of Chairperson of
the Forum. The National Human Rights Commission of Nepal (as the host institution
for the last annual meeting) and the National Human Rights Commission of Mongolia
(as the hogt institution for the next annual meeting) were also elected unanimously to
the two positions of Deputy Chairpersons.

Gratefully accepted the kind offer of the National Human Rights Commission of
Mongoliato host the Tenth Annual Meeting of the Forum in August 2005.
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Statement of Chairperson, NHRC on ‘Combating
Terrorism with Focus on Human Rights’ delivered
at the Seventh International Conference of
National Human Rights Institutions, Seoul
from 14-17 April, 2004

Terrorism and more particularly the counter measures which one takesto meet thismenaceisa
matter of great concern and relevance today. Terrorism has been the subject of a huge debate
over the years but as yet there is no universally acceptable definition of what is “terrorism”,
against which we havetofight. Indeed despitedefinitional difficulties, we can recognizeterrorism
inaction sinceit isan assault on acivilized society. Terrorism is not merely a heinous criminal
act. Itismorethan mere crimindity. It isafrontal assault on the most basic human rightsnamely,
right to lifeand liberty, by facelessmurdererswhose soleamisto kill and maim human beings,
whether they areinnocent young children, elderly men or women. One of the rightsincorporated
in the Universal Declaration of Human Rightsand in al International covenantsis the right to
life. For only this right ensures the enjoyment of all other rights. The right to lifeis of crucial
significance for every person, every group of people, every class and every nation and as a
matter of fact, for al humanity. This very right to life of the innocent people is the target of
terrorism. It poses aformidable challenge to the enjoyment of human rights and causes unlimited
miseriesto the hapless innocent and ordinary people whose death, injury and agony isaimed at
the destruction of human integrity.

While an acceptable definition of terrorism still eludestheinternational community, the Supreme
Court of India, asfar back asin 1994, dwelt at length on it and drew a distinction between a
‘merely criminal act’ and a‘terrorist act’. Inits Judgment in HitendraVishnu Thakur v. State of
Maharashtra [(1994) 4 SCC 602], the Supreme Court of India said:

“.... It may bepossibleto describeit (Terrorism) asuse of violencewhen itsmost important result
is not merely the physical and mental damage of the victim but the prolonged psychological
effect it produces or has the potential of producing on the society as a whole. There may be
death, injury, or even deprivation of individual liberty in the process but the extent and reach of
the intended terrorist activity travels beyond the effect of any ordinary crime capable of being
punished under the ordinary penal law of the land and its main objective is to overawe the
Government or disturb harmony of the society or “terrorise” people and the society and not only
those directly assaulted, with aview to disturb even tempo, peace and tranquility of the society
and create a sense of fear and insecurity. A ‘terrorist’ activity does not merely arise by causing
disturbance of law and order or of public order. Thefall out of theintended activity must be such
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that it travel sbeyond the capacity of the ordinary law enforcement agenciesto tackleit under the
ordinary penal law. Experience has shown usthat ‘terrorism’ is generally an attempt to acquire
helplessnessin the minds of the people at large or any section thereof and isatotally abnormal
phenomenon. What distinguishes‘terrorism’ from other forms of violence, therefore, appearsto
be the deliberate and systematic use of coerciveintimidation...”

Different aspectsof terrorism have been aconcern of world community. The problem of hijacking
was dealt with in the 1963 Tokyo Convention, 1970 Hague Convention and 1971 Montreal
Convention. Though there have been as many as 12 conventions and a declaration dealing with
the subject but it was the killing of Israeli athletes at the Munich Olympics which led to the
inscribing of international terrorism on the agenda of the United Nations General Assembly in
1972 at therequest of thethen Secretary Genera of United Nation and the problem of internationa
terrorism was confronted both politically and legally and in itsentirety rather than concentrating
on any specific acts of terror. The menace, however, still continues and is on the rise globally.

Conflictsand Terrorism have today emerged as seriousthreatsto the humanity. They pose serious
challenges to the international community. It is a strange paradox that while on the one hand,
higher and better international human rights and humanitarian standards have evolved over the
past five or six decades, on the other hand conflicts and newer forms of terrorism, which threaten
human rights of peopletheworld over, are on the rise and becoming more and more dangerous.
Oneasofindsresort to the use of more and more deadlier and |ethal weapons, deliberatetargeting
of civilians, forced starvation of civilians and resort to rape and other sexual violations besides
taking hostagesetc. Scientific and technological developmentsaswell asthe global network of
communications are being viciousy exploited by terrorists. What isamatter of serious concern
is the existence of trans-national networks of terrorist organizations, which have a nexus with
arms and drug traffickers and crime syndicates. Today’s terrorists have modern technology to
help them, permitting rapid international communications, travel and the transfer of monies.
They havelinkswith others of like mind acrossinternational borders. What makesit even more
dangerous arerecent mediareportsthat they may well have accessto weapons of massdestruction
including biologica weapons.

It must be remembered that there isaclear and emphatic relationship between national security
and the security and integrity of the individuals who comprise the state. Between them, thereis
asymbiosis and no antagonism. The nation has no meaning without its people. The worth of a
nation is the worth of the individuals constituting the nation. This is the emphasis laid in the
Congtitution of India, which holds out the promise to secure both simultaneoudly. Just asthere
can be no peace without justice, there cannot be any freedom without human rights. International

terrorism isamodern form of warfare against liberal democracies and needsto be dealt with as
such. The goal of these terrorists is to destroy the very fabric of democracy and it would be
wrong for any democratic state to consider international terrorismto be“someoneelse's’ problem.

Theliberal democracies must, therefore, acknowledge that international terrorismisacollective
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problem. They must unite to condemn and combat it. When one free nation is under attack, the
rest must realise that democracy itself is under attack. The oft repeated cry, “One country’s
terroristisanother nation’sfreedom fighter” isbut one manifestation of the widespread confusion
about the morality of terroristic formsof violence and even goesto encourage terrorism because
it clothesthe terrorist with acloake of respectability —totally undeserved.

L et usbeclear that there can be no alibisor justification for terrorism under the spurious slogans
of self-determination and strugglefor liberation. As Senator Jackson has aptly stated:

“ Theideathat one person’s'terrorist’ isanother’s freedom fighter’ cannot be sanctioned. Freedom
fightersor revolutionariesdon’ t blow up buses contai ning non-combatants; asterrorist murderers
do. Freedom fightersdon’t set out to capture and slaughter school children; terrorist murderers
do... Itisadisgracethat democracieswould alow thetreasured word ‘ freedom’ to be associated
with actsof terrorists” .

However, having said this, | must acknowledge that though nothing justifies terrorism, far too
many peoplelivein conditionswhereit can breed. It iscommon knowledge that systemic human
rights violations for long periods of time are often the root cause of conflicts and terrorism.
When there is tyranny and wide spread neglect of human rights and people are denied hope of
better future, it becomesafertile ground for breeding terrorism. The existence of social, economic
@ and political disparitiesin alarge measure contributeto the eruption of conflictswithin the State
and beyond. The importance of promoting Economic, Socia and Cultural Rights to contain
such conflicts must, therefore, be realized and appreciated. The protection and promotion of
Economic, Socia and Cultural Rights must go hand in hand with protection of Political Rights
for giving human rights a true meaning. The neglect of Economic, Social and Cultural Rights
gives rise to conflicts and emerging forms of terrorism which are threatening the democratic
societies worldwide. It cannot be denied that disillusonment with a society where there is
exploitation and massive inequalities and whose systemsfail to provide any hopefor justiceare
fertile breeding groundsfor terrorism, which more often than not thrivesin environmentswhere
human rights and more particularly Economic, Social and Cultural Rights are denied by the
State and political rights are violated with impunity both by the State and non-State actors.
Systemic denia of Economic, Social and Cultural Rights, like right to food, health, education
etc. are causatic factors of conflict and terrorism. Any worthwhile strategy to resolve
conflictsand terrorism will have to ensure enjoyment of the full range of Economic, Socia and
Cultural Rights.

According to UNDP' s Human Devel opment Report of 2002:

- Of the 81 new demoacracies, only 47 are fully democratic. Many others do not seem to bein
transition to democracy or have lapsed back into authoritarianism or conflict.
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At the beginning of the 20" century, studies haveindicated that the percentage of civilianskilled
during conflicts was about five percent as compared to 90 percent at the end of the 20" century,
with disproportionate impact on women and children. As the events in the former Yugoslavia
and Rwandahave shown, gender-based violencein conflict often carriesapolitical and symbolic
message. So devastating is its effect that rape, enforced prostitution and trafficking are now
included in the definition of war crimes and crimes against humanity.

The next question and avexed one, is: How do or should democratic Stateswhich adhereto the
Rule of Law and respect basic human rights deal with this menace?

Undoubtedly, the spectre of terrorism ishaunting many countries of theworld. It hasacquired a
sinister dimension. Theterrorist threats that we are facing are now on an unprecedented global
scale. But it must be remembered that the fundamental rationale of anti-terrorism measures has
to beto protect human rights and democracy. Counter terrorism measures should, therefore, not
undermine democratic values, violate human rights and subvert the Rule of Law. Consequently,
the battle against terrorism should be carried out in keeping with international human rights
obligations and the basic tenets of the Rule of Law. No doubt “the war on terrorism” hasto be
relentlessly fought but that should be done without going over-board and in effect declaring war
onthecivil liberties of the people. The protection and promotion of human rights under the Rule
of Law is essentia in prevention of terrorism. If human rights are violated in the process of
combating terrorism, it will be self defeating. It isimperativethat the essential safeguards of due
processand fair trial should not be jettisoned. We should emphasi ze that basic human rights and
more particularly Economic, Social and Cultural Rights must always be protected and not
derogated from.

Our experience showsthat the rubric of counter-terrorism can be misused to justify actsin support
of political agendas, such as the consolidation of political power, elimination of political
opponents, inhibition of legitimate dissent. Labeling adversaries as terrorists is a notorious
techniqueto de-legitimize political opponents. It isduring anxioustimesthat care hasto betaken
that state does not take recourseto bend the Rule of Law to accommodate popular sentiment for
harsh measures against suspected criminals. An independent judiciary and the existence of an
effective human rights institution are indispensable imperatives for protection of fundamental
human rightsin all situationsinvolving counter-terrorism measures. It providesvital safeguards
to prevent abuse of counter - terrorism measures. Counter- terrorism or anti-terrorism measures
must, therefore, always conform to international human rights obligations.

In addressing the Security Council on 18" January 2002, the Secretary-General stated:
“Whilewe certainly need vigilanceto prevent acts of terrorism, and firmnessin condemning and

punishing them, it will be self-defeating if we sacrifice other key priorities — such as human
rights—in the process”
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Speaking on terrorism, Ms. Mary Robinson the then United Nations Commissioner for Human
Rights, cautioned against the violation of human rights in the global ‘fixation’ with the war
against terrorism and said:

“ What must never be forgotten is that human rights are no hindrance to the promotion of
peace and security. Rather they arean essential element of any strategy to defeat terrorism.”

While dealing with some fundamental issuesrelating to terrorismin the Annual Report of 2001
shesaid:

“There should be three guiding principles for the world community: the need to eliminate
discrimination and build ajust an tolerant world; the cooperation by all Statesagainst terrorism,
without using such cooper ation asa pretext toinfringeon human rights,; and aStrengthened
commitment to therule of law.”

“ ... truerespect for human life must go hand in with securingjustice’, and that “the best
tributewe can pay tothevictimsof terrorism and their grieving familiesand friends, isto
ensurethat justice, and not revenge, isserved”.

It must, therefore, stand asacaution that intimes of distress, the shield of necessity and national
@ security must not be used to protect governmental actionsfrom close scrutiny and accountability @
where the same affect enjoyment of human rights. In times of international hostility and
antagonisms our institutions, legislative, executive and judicial, must be prepared to exercise
their authority to protect all citizens from petty fears and prejudices that are so easily aroused.
Indeed, in the face of terrorism, there can be no doubt that the State has not only the right, but
alsotheduty, to protect itself and its people against terrorist actsand to bring to justice thosewho
perpetrate such acts. The manner in which a State actsto exercise thisright and to perform this
duty must be in accordance with the Rule of Law. The Supreme Court of Indiahas, in DK Basu
vs. State of West Bengal, [jt 1997(1) SC 1] cautioned:

“ Stateterrorismisno answer to combat terrorism. State terrorismwould only providelegitimacy
to terrorism: that would be bad for the State, the community and above all for the rule of law.
The State must, therefore, ensure that the various agencies deployed by it for combating terrorism
act within the bounds of law and not become law unto themselves”

The National Human Rights Commission of Indiais of the firm view that a proper observance
of human rightsisnot ahindranceto the promotion of peace and security. Rather, it isan essential
element in any worthwhile strategy to preserve peace and security and to defeat terrorism. The
purpose of anti-terrorism measures must therefore be to protect democracy, rule of law and
human rights, which arefundamental values of our society and the core values of the Constitution.
It iswrong to be selective about violation of human rights and the perpetrators of terrorism.
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Such selective approach |eads to doubl e standards, which make the motives of the protagonists
of human rights suspect. It also indirectly lends support to terrorists and terrorism. All nations
must, therefore, co-operateto relentlesdy and without any compromisefight terrorism. Concerted
stepsat aglobal level will have to be taken to tackle terrorism and safeguard human rights. The
fight against terrorism requires close co-operation of all countries both at |aw enforcement and
judicial levelsin order to put an end to illegal trafficking which feedsterrorist networks. To clip
thewings of terrorism, theinternational communities must target the roots of frustration aswell
asthefeeling of injustice. But let me emphasi se that in doing so, the approach should be humane,
rational and secular. It must be consistent with democratic principles. Any kind of partisan and
sectarian approach would be counter-productive. We need to strike a balance between the liberty
of an individual and the requirements of security of state and sovereignty and integrity of the
nation while keeping an open mind to fight terrorism. A limited approach may help eliminate
some present terrorists but not the causes or the phenomenon of terrorism, which produces
terrorists; and that too at the cost of violation of human rights of many innocents. A proper
balance between the need and the remedy requires respect for the principles of necessity and
proportionality.

In conclusion while | confess that | cannot prescribe a quick fix solution to tackle the
scourge of terrorism, but, as the head of a National Human Rights institution, | consider
that National Institutions can play a crucial role in the resolution of different forms of
@ conflicts. From the causes identified earlier in my talk, may | submit for your kind @
consideration some suggestions regarding the role, which the National Institutions can
play in that behalf. In my view:

1) Thereisanurgent need for evolving and putting in place amechanism for channelising
the grievances of the people, especially the vulnerable sections of our society by the
National Human RightsInstitutions. Their roleisvital. Therefore, countries, which have
not set up a National Ingtitution so far, must do so without any further delay on the
guidelines contained in the Paris Principles.

2) Oncethe mechanismisput in place, the National Institutions must, on their part, ensure
Speedy redressal of grievances brought beforethem. Neglect or delay inthe consideration
of suchissues, often addsto the frustration of the people, making them even more cynical.
TheNational Ingtitutions need to generate afeeling amongst the citizensthat it isaforum
where the citizens shall be heard about their grievance. The hope of being heard can
restrain acitizen from becoming apotential terrorist.

3) TheNationa Institutionsal so need to focus on the socio-economic dimensionsand rel ated
inequities in the society which provide a fertile ground for the growth of terrorism.
L earning from each other’s experience in that behalf would be rather useful. Therefore,
greater co-operation between the National Institutionsfor that purposeis necessary.
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4) The importance of the role of non-state actors for furtherance of the objectives of the
National Institutions needsto be properly appreciated. National Institutions should step
up the pace of dialogue and scope of joint partnerships with the non-governmental
organizations. Such a linkage, our experience shows, bridges the gap between the
government and civil society and helpsin creation of public awareness.

5) Issues relating to Economic, Social and Cultural Rights and monitoring their
implementation should form an important agendafor all National Institutions.

6) Networking between National Institutionsand sharing of information and best practices
between them can be very useful.

These are only some of theillustrative and not exhaustive suggestionsand | wish alsoto add a
disclaimer. Whether these suggestions can actually advance our fight against terrorism and
addressing its causes or not shall have to be tested because the suggestions are aimed at making
the National Institutions put their think-caps on to see what they can do to fight the menace of
terrorism.

Friends, we need to strive for aworld free of fear and oppression while remaining steadfast to
our democratic values and adherence to the Rule of Law. We must act now. Let usremember the
@ words of wisdom of the United Nations Acting High Commissioner for Human Rights,
Mr. Bertrand Ramcharan, spoken at the Opening Session of the* Sub-Commission on Promotion
and Protection of Human Rights’ in Genevain July 2003. He said:

“Whatever we may say about tomorrow................. the challenge of human rights protection
isimmediate and pressing” particularly inour struggle against terrorism.

Thank you for your patience.
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Seventh International Conference of National
Institutions for the Promotion and Protection of
Human Rights

Seoul, Republic of Korea, 14 — 17 September 2004

The Seoul Declaration

The Seventh International Conferencefor National Institutionsfor the Promotion and Protection
of Human Rights was devoted to the theme of upholding human rights during conflict and
while countering terrorism. The Conference was organized by the National Human Rights
Commission of the Republic of Korea from 14 to 17 September 2004 and arranged in
consultation with the Chairperson of the International Coordinating Committee (ICC) of
National Human Rights Institutions (NHRIs) with the support of and in cooperation with the
Office of the United Nations High Commissioner for Human Rights, and with financial
contributions from the Asia Pacific Forum of NHRIs and Agence Intergouvernementale de la
Francophonie.

NHRIs express their gratitude to the National Human Rights Commission of the Republic of
Korea for its excellent organization of the conference and acknowledge the stimulating
presentations by the keynote speakers as well as the fruitful discussions and deliberations.
Observersfrom non-governmental organizations (NGO) made avaluable contribution at apre-
conference forum and by actively participating in the conference itself. The conference was
further enriched by the participation of the President of the Republic of Korea and the United
Nations High Commissioner for Human Rights.

The Seventh International Conference for NHRIs hereby adopts the following Declaration:
The Seventh International Conference for NHRIs,

Recalling the universal instruments agreed upon by States to safeguard human rights and
fundamental freedoms, particularly the Universal Declaration of Human Rights, the International
Covenant on Economic, Social, and Cultural Rights, the International Covenant on Civil and
Political Rights, and the Rome Statute of the International Criminal Court, and underlining the
contribution they can make to international peace and security, alongside the Charter of the

United Nations, aswell asthe relevant regional instruments,

Recognizing that theseinstruments make provisionsfor and require Statesto undertake measures
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to protect the security of their populations, including from threats of an exceptional nature, but
that this must be within the framework of respect for human rights, fundamental freedoms and
therule of law,

Reflecting on the severe and unprecedented human rights challenges posed to the international
community and toindividual Statesand their inhabitants by thethreats of conflict, terrorism and
counter-terrorism measures,

Recalling the United Nations International Convention for the Suppression of the Financing
of Terrorism as well as the many relevant resolutions and declarations of United Nations
organsrelating to conflict and to the threat of terrorism, including, inter alia, the United Nations
Millennium Declaration (General Assembly resolution 55/2), Security Council resolutions
12692 (1999), 1325 (2000), 1373 (2001) and 1456 (2003), General Assembly resolutions 49/
60 containing the Declaration on Measures to Eliminate International Terrorism, 58/187 on
the protection of human rights and fundamental freedomswhile countering terrorism, and 58/
174 on human rights and terrorism, and resolutions of the Commission on Human Rights as
well asthose of regional bodies,

Expressing solidarity with these bodiesin calling upon States to ensure that any measure they
taketo combat terrorism fully complieswith their obligationsunder international law, in particular
@ international human rights law, refugee law, and humanitarian law, @

W&l coming the guidance and jurisprudence on these issues provided by the human rightstreaty
bodiesand special procedures, including the United Nations Human Rights Committee, especialy
its General Comment N° 29 (2001) on states of emergency, as well as the judgements and
findings of regional organizations and mechanisms,

Stressing the particular role played by NHRIs as expressed in the Copenhagen Declaration
adopted by the Sixth International Conference of NHRIs, regarding the provision
of early warning of situations which risk escalating into genocide, ethnic cleansing or
armed conflict,

Recognizing the uniguerole played by NHRIsin applying international human rights standards
at the national level, thereby ensuring sustainability of human rights protection. Furthermore,
the unique legislative foundation and pluralistic composition of
NHRIs, in accordance with the Paris Principles, enable them to contribute to conflict resolution,
including through dialogue between public authorities and civil society groups at
national level,

Urging therefore the enhancement of the role and participation of NHRIs in the international
human rights system,
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Declaresthat:

Terrorism has a devastating impact on the full range of human rights, most directly the
right to life and personal security. Respect for human rights and the rule of law are
essential toolsto combat terrorism. National security and the protection of the rights of
theindividua must be seen asinterdependent and interrel ated. Counter-terrorism measures
adopted by States should therefore be in accordance with international human rights
law, refugee law, and humanitarian law.

NHRIs have the mandate to protect and promote human rightsin conflict situations as
well asin countering terrorism. Thereisaneed to strengthen the effective implementation
of thismandate especially in light of theincreased pressures against fundamental rights.

Thereisaneed for increased cooperation and sharing of information and best practices,
including the devel opment of specific tools, anong NHRIsat regional and international
levels.

|. General principles

4.

NHRIs play avital role in reviewing and commenting on the human rights aspects of
security legislation and in emphasi zing the importance of adopting long-term measures
and policiesto rectify inequity, injustice, inequality and insecurity, so as to reduce the
potential for terrorism and violent conflict.

NHRIs should develop early warning mechanisms and related operational guidelines.
Thisshould belinked to encouraging States to put in place mechanismsfor early warning
and action to addressintra-State and intra-community conflictsthat could lead to grave
violations of human rights.

NHRIs should examine violations of human rights committed by the State during violent
conflict and advocate agai nst the establishment of national ad hoc tribunalsand decision
making bodies. They should also examineinfringements of rights by non-State actorsin
the context of violent conflict and NHRI’s should identify potential areas of conflict in
atimely and accurate manner.

Subsequently, NHRIs should provide advice on human rights and humanitarian law to
conflicting parties, or otherwise apply, facilitate and support the utilization of aternative

aswel| astraditional methods of dispute resolution, including mediation.

NHRIs and States should integrate these conflict resolution tools into plans, strategies
and mechanismsfor the peaceful and negotiated resolution of conflict. These strategies
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should include elements of truth and reconciliation processes and define the role that
NHRIsshould play inthisrespect. Particular attention should be paid to the establishment
of avictims' fund and payment of appropriate compensation.

NHRIs should act in a proactive way by placing human rights concerns in a broader
societal context so asto focus not only on the manifestations of violent conflict but also
on their underlying causes.

Intime of conflict and in countering terrorism, NHRIsplay animportant rolein promoting
a human rights culture, equal opportunities and diversity. NHRIs should a fair and
equitable representation of women.

Il. Economic, social and cultural rights

11.

13.

14.

15.

NHRIsshould focusoninequitiesin society, including their socio-economic dimensions.
Therealization of economic, socia and cultural rights can play akey rolein preventing
conflict and terrorism. There is a need to promote justiciability of these rights and to
monitor discriminatory effects of counter-terrorism measures on the economic, socid
and cultural rights of vulnerable groups.

. NHRIsshould promote and protect economic, socia and cultural rightsasanindivisible @

part of the full spectrum of universal human rights, including a reinforced capacity to
better guarantee the State’s respect for its obligations under the International Covenant
on Economic, Cultural and Socia Rights.

NHRIsshould call upon Statesto pay proper attentionto issuesof corruption endangering
the enjoyment of human rights. NHRI s should encourage States to ensure basic needs,
including food and shelter, thereby preventing the development of conditionsthat give
riseto terrorism and conflicts.

NHRIsshould call upon Statesto enforce the mechanism for fighting poverty according
to United Nations General Assembly resolution (A/57/265) establishing the World
Solidarity Fund.

NHRIsshould call upon Statesto fulfil their obligationsunder the International Covenant
on Economic, Social and Cultural Rights. NHRIs encourage statesto ratify the Optional
Protocol to the International Covenant on Economic, Cultural and Social Rights.

l1l. Civil and political rights and the rule of law

16.

NHRIsunderline that States have the responsibility, and the duty under international
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law, to protect their inhabitantsfrom all formsof terrorism. Inthisrelation, States should
be encouraged to ratify the Optional Protocol to the International Convention against
Torture and other Cruel, Inhuman or Degrading Treatment or Punishment. NHRIs urge
Statesto ratify the Rome Statute of the International Criminal Court and to adopt domestic
legislation in linewith the Statute.

17. NHRIs play an important role in strengthening and promoting the efficient protection
of civil and politica rights before a conflict breaks out as well as during and after
conflict.

18. NHRIs should pay specia attention to signs of xenophobia and discrimination and
disproportionate limitations of human rights so asto anticipate conflict.

19. During conflict and in countering terrorism, any measures that may have an impact on
the enjoyment of civil and political rightsmust be both necessary and proportionate. Itis
important for NHRIsto monitor the limited and justifiabl e application of such measures.
NHRIs should demand of the State that counter-terrorism legisation is neither enacted
in haste nor without prior public scrutiny. Furthermore, NHRI s should take the necessary
measuresto prevent violations of derogable and especially non-derogablerights, such as
the fundamental requirements of due process and fair trial, respect for human dignity,

@ freedom from torture and ill-treatment, and arbitrary detention. @

20. In post-conflict settlements, NHRIs play a key role in investigating violations and
protecting against impunity, aswell as preventing the retroactive application of criminal
laws.

21. Inorder to avoid abuse by authorities, NHRIs underline the importance of the principle
of legality and precise legal definitions of terrorism and terrorism-related crime.
Furthermore, NHRIs stressthe need for remediesand judicial review in casesof alleged
infringement of human rightsin counter-terrorism measures.

22. NHRIsshould engage in preventive activities, |leading public interventions and debate,
and raising awareness about both the origins of terrorism and the most effective and
comprehensive responses by including human rightseducation for thejudiciary, the public
administration and security forces. Furthermore, NHRIs should stressthe media sright
to freedom of expression.

23. NHRIsmust monitor violationsof human rightsin theimplementation of counter-terrorism

measures through periodic review, including their impact on minority communities and
human rights defenders.
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IV. Migration in the context of conflict and terrorism

24. Terrorism and situations of conflict have affected effortsto ensure protection of migrant
workersand other personswho are outside their country of originaswell asthose displaced
within the borders of their country of origin.

25. Internationa standardsexist onthe protection of migrant workers. Nevertheless, amajority
of migrant workersarereceived in Statesthat have not rtified the International Convention
on the Protection of the Rights of All Migrant Workers and Members of their Families.

26. NHRIsshould promote and ensurethe national implementation of international standards
on migrant workers, refugees, asylum-seekers, internally displaced persons (IDPs) and
victimsof trafficking.

27. NHRIsshould advocatetheratification of the International Convention onthe Protection
of theRightsof All Migrant Workersand Members of their Families, in particular among
receiving countries, and engage more actively in the monitoring process by the treaty
bodies when they consider issues relating to migrant workers and the particular issues
facing migrant women and children. NHRIs encourage States to ratify the additional
protocol to the International Convention of the Rights of the Child on childrenin armed

-0 conflict. ©

28. It is recommended that NHRIs from sending, transit and receiving countries should
establish bilateral and regional cooperation among themselvesto better addresstheissues
of irregular migrants.

29. NHRIs should actively monitor the economic, social and political rights of refugees,
asylum seekers, migrant workersand | DPs, including fair procedures, treatment by police
and immigration authorities, conditions of detention, access to services, employment
conditionsand family reunification, in cooperation with the Office of the United Nations
High Commissioner for Refugees and other United Nations and regional bodies, and
NGOs.

30. NHRIs should promote programmes of human rights awareness for migrant workers,
refugees, asylum-seekers, IDPsand victimsof trafficking, and programmesof integration
and reintegration, where applicable, especially for returning women migrants.

V. Women'’s rights in the context of conflict

31. NHRIs should play an important role in highlighting invisible and unacknowledged
violence against women in the context of conflict. This violence is closaly linked to
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32.

33.

35.

36.
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violence against women in everyday life, such asdomestic and sexual violence. NHRIs
should facilitate counselling for women suffering violence.

NHRIs should provide education and rai se awareness on women’srightsto further their
economic self-sufficiency and independence.

NHRIs should have an important role in collecting data, investigating allegations and
receiving complaints of violence against women during conflict.

Thereisaspecia need for NHRIsto protect and promote the rights of women refugees
and internally displaced women. This should include providing acomplaint mechanism,
ingpection of refugee and | DP camps and monitoring complaintsfrom women in detention
centresof other Stateswaiting to receiverefugee status, and from forcibly repatriation of
women. NHRI s should take measures to protect women refugees and | DPs from being
trafficked. NHRIs should contribute to the formulation and implementation of
reconstruction and rehabilitation programmes with the participation of women.

Any commission of inquiry, truth or reconciliation commission set up as part of apeace
process should address past widespread and systematic violence against women, and
should have afair representation of women.

During the negotiations for a political settlement of a conflict, States should enact
constitutional provisions providing for equality and affirmative action.

VI. The Seoul commitment

37.

@
(b)
©

©

€
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In order to implement this declaration, NHRIs hereby agree:

To take all necessary action at the national level as prescribed by the declaration;

To promote, where relevant, regional cooperation among NHRIS;

To encourage their States to support the establishment of an effective mechanism to
monitor the compliance of counter-terrorism measures with human rights standardsin

the United Nations;

To report to the annual meeting of the ICC in April 2005 on national and regional actions
taken;

To request the ICC to identify ways in which it can further the implementation of
thisdeclaration.
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Letters from Chairperson, NHRC to the Minister for
Human Resource Development, Government of
India and the Chief Ministers/Administrators of all
States/Union Territories Regarding Campaign
Against Child Marriage

D.O. No.8/3/95 — PRP&P March 17, 2005

Dear Minister,
The Child Marriage Restraint Act, 1929 (CMRA) hasbeen inforce since 1929. The objective of the
legidation has been to restrain solemnization of child marriagesasit is punishable under theAct.

2. TheAct hasbeeninforcefor aimost 75 years. However, itisunfortunate that the evil of child
marriage continues to exist even today in a few States like Rajasthan, Chhattisgarh, Madhya
Pradesh, Jharkhand, Bihar and Uttar Pradesh etc. It ison * Akshya Trutiya’, popularly known as
‘ Akha Teg’ when hundreds of child marriages are performed in violation of the CMRA.

3. You would agree that the prevalence of the practice of child marriage is a stigma on the
society. In order to eradicate this evil, there is need to generate public awareness so that the
people at large are educated about the demerits of child marriage as well as the prohibition
contained in the Act. Since the Department of Women and Child Development is the Nodal
Department inthe Ministry of Human Resource Devel opment, | would request that asystematic
effort should be made by your concerned Department in organising awareness programmes/
campaignsto educate people aswell as sensitise them through the print and electronic mediaon
the scourge of child marriageto eliminatethisevil practice.

With regards,
Yourssincerely,
Sd/-
(A.S. Anand)
Shri Arjun Singh
Minister for Human Resource Devel opment
Shastri Bhawan
New Delhi — 110 001
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D.O. N0.8/3/95 — PRP&P March 17, 2005

Dear

The Child Marriage Restraint Act, 1929 (CMRA) hasbeeninforce since 1929. The objective of
thelegidation has been to restrain solemnization of child marriagesasit is punishable under the
Act.

2. TheAct hasbeeninforcefor aimost 75 years. However, itisunfortunate that the evil of child
marriage continues to exist even today in afew States like Rgjasthan, Chhattisgarh, Madhya
Pradesh, Jharkhand, Bihar and Uttar Pradesh etc. It ison ‘ Akshya Trutiya’, popularly known as
‘Akha Teg” when hundreds of child marriages are performed in violation of the CMRA.

3. You would agree that the prevalence of the practice of child marriage is a stigma on the
society. In order to eradicate this evil, there is need to generate public awareness so that the
people at large are educated about the demerits of child marriage as well as the prohibition
contained intheAct. | would request that a systematic effort should be made by the concerned
Department in the States/'Union Territoriesin organising awareness programmes/campaigns to
educate people aswell as sensitise them through the print and el ectronic mediaon the scourge of
child marriageto eliminatethisevil practice.

Withregards,
Yourssincerely,
/-
(A.S. Anand)
To

The Chief Minister/Administratorsof al States/'Union Territories
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Letter from the Secretary General, NHRC to the Secretaries,
Ministry of Panchayati Raj and the Department of Women and
Child Development as well as to the Chief Secretaries and
Secretaries of the Department of Women and Child Development/
Social Welfare of all States and Union Territories regarding
campaign against Child Marriage

D.O. No.8/3/95 — PRP&P March 18, 2005

Dear Smt. Nayyar,
The Child Marriage Restraint Act, 1929 (CMRA) hasbeen in force since 1929. The objective of the
legidation has been to restrain solemnization of child marriagesasit is punishable under theAct.

2. TheAct hasbeeninforcefor aimost 75 years. However, it isunfortunate that the evil of child
marriage continuesto exist even today in Stateslike Rajasthan, Chhattisgarh, Madhya Pradesh,
Jharkhand, Bihar and Uttar Pradesh etc. Itison ‘Akshya Trutiya’, popularly known as ‘ Akha
Teg)” when hundreds of child marriages are openly performed in violation of the CMRA.

3. Youwould agreethat the preval ence of the practice of child marriageisastigmaon society. In
order to eradicate thisevil, there is need to generate public awareness so that the people at large
are educated about the demeritsof child marriage aswell asthe prohibition contained inthe Act.
Since the Department of Women and Child Development (DWCD) isthe Nodal Department in
the Government of India, | would request that asystematic effort should be made by the DWCD
in organising awareness programmes/campaigns to educate people as well as sensitise them
through the print and electronic media on the scourge of child marriage so that the society at
large may swerve away from thisevil practice.

4. | would appreciate if the Integrated Child Development Services (ICDS) Scheme whereby
the existent threetier system consisting of the Child Devel opment Project Officers, Supervisors
and Anganwadi workers could also be used to spread awareness against child marriages.

With regards,
Yourssincerely,

Smt. Reva Nayyar _ Sd/'_
Secretary, (Nirmal Singh)
Ministry of Human Resource Development

(Department of Women & Child Development)

Shastri Bhawan,

New Delhi — 110 001
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D.O. N0.8/3/95 — PRP&P Dated the 25 Feb., 2005

Subject:- Campaign against child marriage through PRI ingtitutions from 1 March, 2005 till
22" April, 2005 i.e. the date of Akshaya Tesj.

Dear Shri Habibullah,

The National Human Rights Commission is concerned about the preval ence of child marriages
acrossthe country. It isdisturbing to note that even mass-marriages are performed without paying
heed to the legal and medical aspects of child-marriage. Legal measures need to be explored to
prevent the same, however the more effective measure would be public awareness.

The Commission istherefore of the view that Department of Panchayati Rgj should take up the
campaign of building awarenessto the PRI elected representativesat all levelsand alsoto bring
about public awareness. It istherefore, requested that astrategy may be worked out starting from
1¢ March, 2005 to carry out anation wide campaign at panchayat, block and district levels. We
would request you to send a copy of thisto Commission.

A wide media campaign against child marriage need also be planned and it is requested that
your department may like to take necessary action regarding this.

Withregards,

Yourssincerely,

Sd/-
(Nirmal Singh)

Shri Wajahat Habibullah
Secretary,

Panchayati Rqj,

Krishi Bhavan

New Delhi
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D.O. No.8/3/95 — PRP&P March 18, 2005
Dear

The Child Marriage Restraint Act, 1929 (CMRA) hasbeen inforce since 1929. The objective of
thelegidation has been to restrain solemnization of child marriagesasit is punishable under the
Act.

2. The Act has been in force for amost 75 years. However, it is unfortunate that the evil of
child marriage continues to exist even today in States like Rajasthan, Chhattisgarh, Madhya
Pradesh, Jharkhand, Bihar and Uttar Pradesh etc. It ison ‘ Akshya Trutiya’, popularly known
as ‘Akha Teg” when hundreds of child marriages are openly performed in violation of the
CMRA.

3. Youwould agreethat the prevalence of the practice of child marriageisastigmaon society. In
order to eradicate thisevil, thereis need to generate public awareness so that the people at large
are educated about the demeritsof child marriage aswell asthe prohibition containedintheAct.
| would request that a systematic effort should be made by the concerned Department of the
State Government/Union Territory in organising awareness programmes/campaigns to educate
people aswell as sensitise them through the print and electronic media on the scourge of child
@ marriage so that the society at large may swerve away from thisevil practice. @

4. | would appreciate if the Integrated Child Development Services (ICDS) Scheme whereby
the existent threetier system consisting of the Child Development Project Officers, Supervisors
and Anganwadi workers could also be used to spread awareness against child marriages.

Withregards,
Yourssincerely,
Sd/-
(Nirmal Singh)
To

Chief Secretaries and Secretaries of Department of Women and Child Devel opment/Social
Welfare of all States/Union Territories
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List of Cases Registered During the Last Three Years

For details see Annexure-1 & 5
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During the Year 2004-2005

(Total Cases : 24936 )
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For details see Annexure-3(a)to(c)
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Cases Disposed of/Pending Disposal by the Commission
During the Year 2004-2005

For Details see Annexure-2
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20%
13%
° 14%
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Cases Dismissed in limini During the Year 2004-2005
States/UTS with a Dismissal Rate of More Than 1%

For Details see Annexure-2

Total Cases - 38448
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Cases Disposed off with Directions During the
Year 2004-2005
States/UTs with a Dismissal Rate
of More Than 1%

For Details see Annexure- 2

Total Cases - 21465
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