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Dr. Justice Shivaraj V. Patil
Acting Chairperson

PREFACE

Spteading Human Rights literacy among various sections of
society and promoting awareness of the safeguards available for the
protection of these rights through publications, media, seminars and
other available means is one of the mandatory functions of the of the
National Human Rights Commission of India. The Commission tight
from its inception has been making efforts in this regard by undertaking
activides like training programmes, seminats, workshops, newslerter,
printing of books, etc. The Commission is conscious to interact with
all the sections of the society so as to make them aware of the issues
relating to Human Rights. The publication of a Journal of Human Rights
is one such endeavour of the Commission.

Human Rights by their very nature, constitute the minimum that
is necessary for an individual to live in a civil and political society as a
free individual with dignity and respect; to realize his full potential; and
also as a member of the society. Denial of these rights would create
handicap to the individual from developing s talents and for making
his maximum contribution for the strength and growth of the nation.

Human dignity is the spine and principle concern of Human
Rights. Emphasis.on human dignity is enshrined in the UN. Charter,
the Universal Declaration of Human Rights, several Covenants and the
Constitution of India. There are multi-dimensional challenges and critical
issues pertaining to Human Rights, human development and governance.
Quest and concern of international community for human development
has received considerable impets from the Millennium Development
Goals flowing from Millennium Declaration.

Eminent persons have contributed their articles for the current
1ssue of Journal 2006. These articles are of great quality and utility. The
topics covered are (i) Indian Democracy-Economic, Soctal and Culrural



Rights (i) Neglect of Economic, Social and Cultural Rights-A Threat
to Human Rights (iif) Right to Development as a Human Rights in the
context of Millennium Developriient Goals (iv) Re-look at the Criminal
Justice System-Essential for Protection of Human Rights (v) The ABC
of Natonal Human Rights Institutions (vi} Knowledge for
Empowerment (vii) Poverty and Disability: Arguments for an Inclusive
Policy (viif) Sensitization — Key to Protection of Human Rights.

It also includes vatious Important recommendations, Statements
and interventions brought out by the Commission.

1 hope that the Journal will facilitate fusther in spreading awareness
of Human Rights and in raising debates and discussions leading to
positive action on important issues relating to Human Rights.

£ - . }}/\4_,’
Dr. Justice Shivaraj V. Patil
24 November, 2006
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INDIAN DEMOCRACY
ECONOMIC, SOCIAL AND CULTURAL RIGHTS

Soli J. Sorabjee

There are various definitions of democracy. Etymologically
democracy means the powet of the people. Government of the people,
by the people, for the people, is the sovereign definition of democracy.
What kind of democracy is envisaged by our Constituﬂon which the
peopie gave unto themselves?

There are, /nter ala, two unmistakable features of our
constitutional democracy. Part 111 which guarantees certain enforceable
fundamental rights and Part IV which sets out Directive Principles of
State Policy. Atticle 37 states that the Directive principles shall not be
enforceable by any court, but the principles therein laid down are
nevertheless fundamental in the governance of the country and it shall
be the duty of the State to apply these principles in making laws.

Fundamental rights in Part III of the Constitution broadly
correspond to the International Covenant on Civil and Political Rights
1966 [ICCPR]. Directive principles broadly confortmn to the International
Covenant on Social, Economic and Cultural Rights of 1966 [ICESR].

At one stage the judicial thinking was that fundamental rights
had primacy over directive principles, which were considered to be
subordinate to fundamental rights. Subsequent judicial thinking was
that fundamental rights and directive principles complement each other
and together they form the core and conscience of our Constitution.
The present judicial trend is that in determining the reasonableness of
restrictions imposed on the fundamental rights the court can take into
consideration the relevant directive principle. A seven judge Bench of
the Supteme Coutt by majority in the case of Stazw of Gujaratvs. Mirgapur
Moti Kureshi Kassab Jamat [2005 (8) SCC 534] held that “for judging

reasonability of restrictions imposed on fundamental rights, relevaat
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considerations are not only those as stated in Article 19 itself or in Part
III: directive principles stated in Part IV ate also relevant —
Implementation of directive principles is :within the expression
‘restriction in the interests of the general public’ in Article 19(6) — A

restriction placed on any fundamental right, aimed at secuting one of ™

mote of the ditective principles will be held as reasonable, and hence
intra vires, subject to two limitations: (1) that it does not run in clear
conflict with the fundamental right, and (2) it has been enacted within
the legislative competence of enacting legislature under Part XI

Chapter 1.

At the international level the heated controversy fuelled by the
Cold War era about the primacy of civil and political rights on the one
hand or economic and social rights on the other has been set at rest.
The Vienna Declaration at the World Conference on Human Rights in
June 1993 has categorically accepted that all human rights — be they civil
or political or economic, social ot cultural — are universal, indivisible
interdependent and interrelated. The European Social Charter 1961
(revised charter 1996) and Protocols; the American Convention on
Human Rights, 1969 (effective from 1978); the African Charter of Hluman
Rights and Peoples’ Rights, 1981 (effective from 1986) and the South
African Constitution, 1996 deal with Civil, Political and Economic, Social
and Cultural Rights covering the whole gamur of rights.

Directive ptinciples in substance articulate the goals which a truly
welfare State aims to achieve. They are intended to ensure distribute
justice for removal of inequalities and disabilities and to achieve a fair
division of wealth amongst membets of the society. Directive principles
comptise of social and economic rights such as right to health, the right
to shelter, right to a living wage, right to foad, right to work, protection
and improvement of environment and safeguarding of forests and wild
life and so on. Our Supreme Court has, by judicial craftsmanship,
incorporated some directive principles in fundamental rights and thus
expanded their scope and ambit.

A striking instance of expansive judicial interpretation is the
Supreme Court’s decision in Francis Corale. The Court ruled that the
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expression “life” in Article 21 does not connote merely physical or animal
existence but embraces something more. “We think that the right to life
includes the right to live with human dignity and all that goes along with
it, namely, the bare necessaties of life such as adequate nutrition, clothing
and shelter over the head”.

Based on this expansive interpretation the Supreme Court has
appreciably conttibuted to envirbnmental protection. Ithas ruled that
the right to live with hurnan dignity encompasses within its ambit, the
protection and preservation of an envitonment free from pollution of
air and water. Ithas ruled that hygienic environmentis an integral facet
of right to healthy life and accordingly right to health and sanitation fall
within the ambit of Article 21. The Supreme Court has “shifted” several
economie and social nights from Part IV to Part ITI.

~ For example:

(@) the right to compulsory primar'y educadon which is referred
to in Art. 13(2)(a) of the ICESCR [P Unikrishnan vs. State
of AP, AIR 1993 SC2178].

(i)  The right to health which is referred to in Art. 12(1){a) of the
ICESCR [State of Punjab vs. Mohinder Singh Chawla, AIR
1997 SC 1225]

(i) The tight to shelter which is referred to in Art. 11(1) of the
ICESCR [UP Awas Avam Vikas Parishad vs. Friends Co-

opetative Housing Society Ltd., AIR 1996 SC 114]

(iv) The right 10 food which is again referred to in Art. 11(1) of
the ICESCR. [Madhu Kishwar vs. State of Bihar, 1996(5)
SCC 125]

(v)  equalpav for equal work which is referred to in Art.7(a)(1) of
the [CESCR [Randhir vs. Union of India, AIR 1982 SC 879)

(vi) Right to legal aid |Madhav vs. State of Maharashtra, AIR
1978 SC 1548
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The right to sustainable development has been declared by the
UN General Assemnbly as an inalienable human right. Development is
defined as a comprehensive economic, social, cultural and political
process, which aims at the constant improvement of the well being of
the entire population in development and in the fair distribution of
benefits therefrom.

The National Commission to Review the Wotking of the
Consttution [INCRWC} in its tepott recommended that certain socio-
economic rights be included in Part III of the Constitution as fundamental
rights. For example, every child shall have the right to care and assistance
in basic needs and protection from all forms of neglect, harm and
exploitaton. Gandhiji had once said that freedom for him would mean
the availability of safe drinking watet to every person in every village of
India. The NCRWC recommended that the following rights be
incorporated in the fundamental rights part namely, every petson shall
have the right (a) to safe drinking water; (b) to an environment that is
not harmful to one’s health or well-being; and (c) to have the environment
protected, for the benefit of present and future generations so as to (i)
prevent pollution and ecological degradation; (i) promote conservaron,
and (iii) secure ecologically sustainable development and use of natural
resources while promoting justifiable economic and social development.

Two ditective ptinciples need special attention. The firstis Article
39(b) which provides that the State should direct its policy towards
securing that the ownetship and control of the material resources of
the community are so distributed as best to subserve the common good.
Next is Article 39(c) which mandates that the operation of the economic
systemn does not result in the concentration of wealth and means of
production to the common detriment.

These directive principles along with other directive principles
make it clear that social justice which is reflected in the Preamble to our
Constitution is the signature tune of our Consttution.

Excessive disparities of income and wealth are incompatible with
social justice and democracy. To many the taste of democracy is bitter
because its fullness is denied to them. “We can have democracy or we
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can have concentration of wealth in the hands of a few. We cannot have
both”. This was not said by a die-hard Marxist but the great American
judge and jurist Louis Brandeis.

The apprehension often expressed about the impact of
enforcement of economic and social rights on the State’s resources is
exaggerated. It can be met by initially making a few social and economic
rights enforceable in preference to the maximalist approach of covering
all such rights. Artcle 2(1) of ICESCR is phrased in extremely cautious
terms. “Each State party to the present Covenant undertakes to take
steps, individually and through international assistance and co-operation,
especially economic and technical, to the maximum of its available
resoutces, with a view to achieving progressively the full realisation of
the rights recognised in the present Covenant...”.
resources in a country may not be an everlasting problem. States are

Besides, lack of

expected to ensure progressively the availability of resources that should
enable them to implement more rights and in a better manner than in
the past. '

Difficulties are expressed about making social and economic
rights justiciable. The South African Constitution 1996 in its Bill of
Rights contains certain socio-economic tghts including the right to food,
health care and housing These rights are enforceable through Courts.
However, the South African Constitutton wherever it refets to these
rights provides that the enforcement of these rights will depend upon
the availability of resources.

Yakoob | of the South African High Court in his judgment in
Government of Republic of South Africa vs. Irene Groot [judgment dated
04.10.2000] dealt extensively with enforcement of the right to shelter
and gave a declaratory order that the State has to meet its obligation
under Section 26(2) of the South African Constitution which ‘includes
the obligation to devise, fund, implement and supervise measures to
provide relief to thosc in desperate need’. The learned Judge also gave
directions to the South African Human Rights Commission under
Section 184(1)(c) of the South African Constirution ‘to monitor and
report compliance by the State, of its section 26 obligations’.
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Securing economic and social justice and elimination of vast
disparities in wealth dnd income are the moral imperatives for any
democracy. Regrettably the sordid phenomenon of concentration of -
wealth in the hands of a few families and industrial houses whilst the
majotity of our people can hardly eke out a decent existence still persists.
Motor cars like Lambotghini and Rolls Royce each valued at between
rupecs 2 and 4 crores have been imported and have been rapidly picked
up by some persons overflowing with unbounded wealth. This state of
affairs makes a mockery of democracy.'

Itis distressing that social justice is sull a distant dream and will
continue to elude us if there is non-implementation of social, economics
and cultural rights by the State. And without social justice democracy
cannot be a reality; it is a fashionable myth.

Our endeavour should be to impart to our democracy fullness,
vitality and comprehensiveness so that its fruits and benefits are shared
and enjoyed by the vast majority of the people of India.
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NEGLECT OF ECONOMIC, SOCIAL AND CULTURAL
RIGHTS - ATHREAT TO HUMAN RIGHTS®

Dr. Justice A.S. Anand

Human rights, which inhete in every human being by virtue of
his birth as a membet of the human family are demands to protect out
only common identity as himan beings. No compromise with violations
of the same is permissible in any civilized society. These rights, which
ate non-negotiable, non-alienable, indivisible and recognize an essential
worth of a human being and acknowledge the dignity inhering in all
human beings, irrespective of their race, sex or economic level of living,
are ethical norms for the treatment of individuals. Human Rights are,
thus, certain rights which have come to be recognized as basic conditions
of civilized living for full development of a human being.

In democratic societies fundamental human rights and freedoms
are put under the guarantce of law and therefore, their protection
becomes an obligation of those who are entrusted with the task of their
protection. These rights are broadly classified into civil and political
rights on the one hand and economic, social and cultural rights on
the other.

The classification of these rights is, however, more dialectical
than real. While the former are more in the nature of injunction against
the authority of the State from encroaching upon the inalienable freedoms
of an individual, the latter are demands on the State to provide positive
conditions io capacitate the individual to exercise the former. The object
of both sets of rights is, to make an individual an effective participantin
the affairs of the society. Unless both sets of rights are available, neither
full development of the human personality can be achieved nor true
democracy can be said to exist. Unfortunately, protection of social,
economic and cultural rights compared to protecton of civil and

" Based on the address delivered ar the Indian Law Instiwee (Chennai Chaprer), Cheanai on 26%
Nov, 2005



14 / Journal of the NHRC

political rights, at both national and mternatlonal level h’lb bccn poot
and uregular :

As T have just said that protection and promotion of Human
Rights is basic for civilized existence, therefore, the Theme of this seminar
“Neglect of Economic, Social and Cultural Rights — a Threat to Human
Rights” assumes great relevance and significance. Millions of people in
this country live in a state of abject poverty, without food, shelter,
employment, health care and education. Accotding to a UN Report,
“1/5" of the population in a developing country, like ours, are hungry
every night; 1/4" do not have access to basic amenities like drinking
water; and 1/3™ live in a state of acute poverty”.

According to the Human Development Report 2005:

¢+ Every hour 1,200 childten die. One crore children every year do
not live to see their fifth birthday,

* Mote than 100 crote people (the size of India’s population), survive
on less than one dollar a day

« 250 crore people (about 40 per cent of the wotld’s population)
~ live on less than two dollars 2 day.

» The world's richest 500 individuals have a combined income gfeatét
than 40 crote of the wotld’s poorest.

« As many as 250 crore people account for less than 5 per cent of
the wotld’s income.

"The Hurman Development Repott estimates a cost of $300 billion
for lifting 100 crore people above the extreme poverty line. This amount
represents just 1.6 percent of the income of the richest 10 percent of
the wotld’s population. ‘

Ashuman rlghts and fundamental freedoms are indivisible 'md
interdependent, equal attention and urgent consideration nceds o be
given to the implementation, promotion and protection of economic,
social and cultural tights as othetwise their neglect shall pose a great
threat to Human Rights.



Dr. Justice A.S. Anand |/ 15

In 1948 when the Universal Declaration of Hurnan Rights was
adopted as “a common standard of achievement of all peoples and
nations” there were reservations by many State Governments. Virtually
all States shielded behind Article 2(7) of the UN Charter in arguing that
human rights matter were strictly an internal matter of the States
concerned. This view today, mercifully, receives very little credence from
the International community which accepts universality of human rights
all over.

Due to reservations of State governments, the Univetsal
Declaration of Human Rights was not presented to the General
Assembly as a treaty for ratification which would be binding upon the
signatory nations, but an instrument to be endorsed as “a statement of
goals and aspirations — a vision of the wotld as the International
community wanted it to become”. The Declaration was adopted by an
affirmative vote of 48 member States and 8 abstentions. A UN
Commission on Human Rights was set up. The Commission’s mandate
was confined to the drafting of new treaties and other legal instruments.

The Universal Declaration of Human Rights adopted by the
General Assembly on 10" December, 1948, was followed by two
Covenants — International Convention on Economic, Social and Cultural
Rights TCESCR) and International Convention on Civil and Political
Rights JCCPR) in 1966. India signed the International Convention on
Economic, Social and Cultural Rights in 1979. However, in spite of the
Universal Declaration and the two Covenants, widespread violation of
human rights continues to occur almost daily everywhere. There is,
therefore, some sting but more than a grain of truth in the cynic’s taunt
that the only thing universal about human rights is theitr universal violation.

‘The Preamble to the 1966 Covenant on Civil and Political Rights
speaks of ‘the obligation of States under the Charter of the United
Nations to promote universal respect for, and observance of, human
rights and freedom.’

The enjoyment of certain Economic, Social and Cultural tights,
set out in articles 26 to 28 of the Universal Declaration of Human Rights
and elaborated in the International Covenant on Economic, Social and
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Cultural Rights as well as in a number of international conventions
‘adopted by specialized agencies and other intergovernmental

organizations, cannot be adequately ensured merely by the enforcement
~ of existing laws or the passage of new ones but can only be achieved
progtessively through gradual improvement of the Economic, Social,
and Cultural situations in which people live.

The UN Committee on Economic, Social and Culrural Rights
(CESCR) is taking a robust attitude towards the practical
implementation of these rights under the ICESCR. This was recognized
by the United Nations in 1986 when it acknowledged the right to
development as a human right. The right to development as formulated
in the 1986 UN. Declaration is a synthesis of the two sets of rights. The
developments both in the capitalist and in the communist world till
date have also demonstrated the validity of this holistic approach to
human rights and the futility of insisting on one set of rights and ignoting
thc other. The distinction long made between civil and political rights

on the one hand and the economic, social and cultural rights on the
other was fipally put to rest by the Vienna Declaration and Programme
of Action which affirms that ‘All human rights are universal, indivisible

and interdependent and interrelated’. This declaration, however, will
amount to 2 little more than an aspiraton so long as economic, social
and cultural rights, unlike civil and political nghts are c0n51dered non-
justiciable and thus not enforceable.

At the domesu’c level, while Economic, Social and Culrural rights
are acknowledged in an increasing number of constitutions, they ate
usually stated to be non-justiciable. With over a fifth of the wortld’s
population continuing to suffer from hunger, poverty and illiteracy, there
is today an urgent need to seek means by which these rights can be
enforced when states fail to comply with the obligations they have
volunratily undertaken.

Millions of people in this country live in a state of abject poverty,
without food, shelter, employment, health care and education.

According to UNDP Repott of 2003, Indian socicty 1s highly
inequitable society where richest 10% consumes 33.5% of resources
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and poorest 10% gets only 3.5% of resource. Around 233 mallion people
ate chronically hungry. Official figures state that in the country 26%
people are living Below Poverty Line. However, in the Alternative
Economic Survey 2000-01 based on the National Sample Organisation
Survey, it is shown that the number of people living below poverty line
in the rural areas has increased from 35% in 1990 to 45.3% in 1998.

Around 51% of the population does not have sustainable access
to affordable essential drugs. Infant Mortality rate is 68 per 1000; under
5 child mortality rate 1s 93 per 1000; 26% children are under weight;
and 24% of the population is undernourished. Maternal mortality ratio
ts 440 per 1,00,000 and 72% of the population does not have access to
mmproved sanitation (UNDP Report 2003).

In his, perhaps the last speech before the Constituent Assembly,
Dr. BR. Ambedkar—the architect of India’s Constitution — prophetically
warned that India was

“going to enter into a life of contradiction. In politics we will be
recognizing the principle of one man, one vote, one value. In our social
and economic life, we shall, by reason of out social and economic
structute, continue to defy the principle of one man, one vote, and one
value. How long shall we continue to live this life of contradiction?
How long shall we continue to deny equality in our social and economic
life? If we continue to deny if for long, we shall do so by putting our
political democracy at peril. We must remove this contradiction at the
eatliest possible moment or else those who suffet inequality will blow
up the structure of political democracy which this Assembly has so
labotiously built up.”

The Constitution of India is a store-house of social justce but
the concept of social justice is flexible, dynamic and relatve. Tts form
varies from place to place and from time to time. Social justice is a
generous concept which assures to every member of the society a fair
deal. Any remedial injury, injustice, inadequacy or disability suffered by
a member, for which he is not directly responsible falls within the liberal
connotation of social justice. Thus, social justice is the basis of the
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progressive stability of society and the right to life and liberty, as
explained and expanded under Article 21 of the Constitution of India,
1s a part of social justice. Social justice to be meaningful and purposeful

must be rooted in the acceptance of human dignity of every man. The
whole scheme of the Constitution of India is 2imed at to secure justice-
social and economic. The seeds of socio-economic justice were sown
by the freedom fighters during the freedom struggle, because they were
convinced that political freedom is not and cannot be an end in itself.
The political freedom has no significance or meaning to the teeming
millions of this country who suffer from poverty and all social evils
flowing from it unless the socio-economic content of history 1s assured
to them.

The expression ‘Socio-Economic Justice’ is not a constitutional
rhetotic ot political claptrap meant for heroic sloganeering. Tt is the
conscience and soul force of the supreme law of the land. The concept
of social and economic justice is a living concept of revolutionary
import; it gives sustenance to the rule of law and meaning and
significance to the ideal of a welfare state.

In the Constitution of India, the civil and political rights are
incorporated as Fundamental Rights and are made enforceable. The
economic, social and cultural rights are enshrined as the Directive
Principles of the State Policy and though not enforceable, ate made
fundamental in the governance of the State. In a way, the Fundamental
Rights and the Directive Principles of Srtate Policy are the product of
human rights movement in the country. Roughly they tepresent, two
streams in the evolution of human rights, which divide civil and political
rights on the one hand and social, economic and cultural rights on the
other. Justiciability is, essentially speaking, the basis of division between
them. While fundamental rights are justiciable, directive principles are
not. )

The distinction, between the two sets of rights has, however, to
he viewed from the historical context of the time when the Constitution
was framed. Perhaps, in the backdrop of the then social-economic
conditions of the Indian society, after about two hundred years of
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colonial subjugation, the framers of the Constitution evolved two sets
of rights.

Perhaps, it was on account of realizing practical difficulties in
the enforcement of ditective principles by the courts, that the founding
fathers sertled for their judicial non-enforceability but made them
“fundamental” in the governance of the country. Thus, the directive
principles cannot, in any way be considered less important than
fundamental rights. The resolve of the Preamble is elaborately repeated
in the directive principles which, among others, specifically require, the
State to minimize the inequalities in income and to eliminate inequalities
in status, facilities and opportunities. The directive principles require
the state to take special care of education and economic interests
partdculatly of the vulnerable sections of the society.

The primacy between the fundamental rights and the directive
principles, which ate also sometimes described as the primaty and the
secondaty rights tespectively, has been a matter of constderable debate
in the courts. The law which has come to be developed in this country
on the subject today, seeks to harmonise the Fundamental Rights with
the Directive Principles and, thereby synthesise the civil and political
tights with the economic, social and cultural rights. The courts have
been reading Fundamental Rights into the Directive Principles and
expanding civil and political rights to include in them the economic,
social and cultural rights and construing the two set of rights
harmoniously. The development of human nights jurisprudence in the
country is basically based on the Supreme Court expanding the concept
of “right to life and liberty” under Article 21 so as to make the enjoyment
of social, economic and cultural rights a reality.

DrB.R. Ambedkar, Chairman of the Constitution Drafting
Committee, interpreting the nature of Directive Principles, opined that
they would be the guiding principles of governance. However, the
Governmentof India, as statistics tell us, never whole-heartedly pursued
the implementation of Directive Principles. The government dilly-dallied
implementation of each principle generally citing the reasons of resource
crunch. Thanks to the judiciary, the Directive Principles started getting



20/ Journal of the NHRC ‘

importance when the Judiciary stepped in and interpreted the underlying
principles of Directive Principles. The distinction between civil and
political rights and the economic, social and cultural tights has been
narrowed by judicial interpretations. Realising that the Fundamental
Right to live with dignity was not possible without proper realization
of economic, social and cultural rights, the court did not favour the
concept of treating the Fundamental Rights as supetior to the Directive
Principles.

In State of Keralavs. M. Thomas [1976 (2) SCC 310] the Suptreme
Court commentéd that the Fundamental Rights and the Directive
Principles were complementary. '

In the casc ot rancis Coralie Mullin vs. the Administrator, Union
Tertitory of Delhi[1981 2 SCR 516], the Supreme Court declared:

“The right to life includes the right to live with human dignity
and all that goes with it, namely, the bare necessaries of life such as
adequate nutrition, clothing and shelter and facilities for reading, writing
and expressing oneself in diverse forms, freely moving about and mixing
and commingling with fellow human beings.”

The courts in India have also related healthcare, food security
and elementary education with the Right to Life by expanding Article
21 of the Constitution, thus making these rights pustifiable.

Following the judgment of the Supreme Courtin Unni Krishnan
v. State of AP {1993 (1) SCC 645] the Union Parliament adopted 86™
Constitutional Amendment wheteby elementary education has been
made fundamental right in the Constitution.

Similarly in Bandhua Mukt Morcha v. Union of India in 1984
the Supreme Court held that the ‘tight to life’ must include the right to
health for the enjoyment of the human life with dignity. Thus, it is seen
that the law which has come to be developed in this country on the
subject today secks to harmonise the fundamental rights with the
directive principles and, theteby, synthesise the civil and political rights
and the economic, social and cultural rights. The inter-dependence of
both sct of rights is essental for full development of human personality.
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We must accept that indivisibility and intet-related nature of the rwo
sets of rights is now a reality.

With the growth of consumerism and the destruction of natural
environment, the threat not only to the quality of life but also to lite
itself is becoming more and more real, when, therefore, cases are brought
to the notice of coutts, 1t becomes their imperative duty to take suitable
action by balancing the need of the society for economic growth with
the right of the people to lead life in a healthy envitonment. The Courts
can and indeed are obliged to give both preventive and cotrective

directions to safeguard the environment and ecology and thereby human
life.

The mandate of Article 37 of the constitution is that even though
directive principles are not justiciable or enforceable by the courts, the
same ate “fundamental in the governance of the country” and it shall be
the “duty” of the State to apply these principles.

The achievement of the Courts in promoting human rights would
largely depend upon their success in synthesizing the civil and politcal
tights with the economic, social and cultural rights by evolving a
systematic approach whereby economic, social and cultural rights are
assured to the have-nots to enable them to exercise their civil and
political rights equally effectively with the haves. Unless, such synthesizing
and systematic approach is adopted, there will always remain in the
society, a sizeable deprived section —and this section forms the incteasing
majority in all developing countries. The neglect of Economic, Social
and Cultural Rights also gives rise to conflicts which are threatening the
democratic societies worldwide. It cannot be denied that disillusionment
with a society where there is exploitation and massive inequalities and
whose systems fail to provide any hope for justice are fertile breeding
grounds for conflicts, which mote often than not thrives in environments
where human rights and more particulatly Economic, Social and Cultural
Rights are denied by the State and political rights are violated with
impunity both by the State and the non-State actors. Systemic denial of
FEconomic, Social and Cultural Rights, like right to food, health,
education etc. are caustic factors of conflict and even terrorism. The
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importance of promoting Economic, Social and Cultural Rights to
contain such conflicts must, therefore, be tealized and appreciated. The
protection and promotion of Economic, Social and Cultural Rights
must go hand in hand with protection of Civil and Political Rights for
giving human rights a true meaning.

Poverty, itself is the biggest violation of human rights. If hunger
persists, peace cannot prevail. In this connection, I would like to point
out that one factor which contributes to causing despair and anger among
the undetprivileged and economically disadvantaged segments of the
society arises from the failure of the State to propetly execute the povetty
alleviation schemes and programmes. The large grants meant for poverty
alleviation schemes are often ‘misused’ or ‘diverted’ — due to
maladministration, non-accountability, lack of transparency or
corruption. [t needs to be emphasized that corruption weakens the very
foundations of the administrative and legal framework and distupts the
Rule of Law, thereby giving rise to lawlessness and thereby create
imbalance.

Having said all this, let me also point out that realization of the
fact that both the sets of rights are essential for the full development of
man does not, however, detract from the reality that the assurance of
civil and political rights generally does notinvolve taxing of the resources
of the State whereas the procurement of economic, social and cultural
rights involves outlays of the resources, the extent of which depencis
upon the size of the deprived sections of the society. It is easier for
every society to ensure civil and political rights, the capacity of each
society to secure economic, social and cultural rights varies depending
among others, upon its population, its resoutces, its level of economic
development, the efficacy of its economic structure and the efficiency
of its administrative machinery. Depending upon the economic
organization of the society and the extent of the economic and social
inequalities prevailing in it, the nature and degree of the conflict between
the rights of the haves and the have-nots also vanes. "To secure economic,
social and cultural rights for the have-nots and to ensure that the existing
inequalities do not empowet the haves to dominate the have-nots in the
exercise of their civil and political rights, a balanced approach is
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necessaty. In the developing countries in particular, where economic
and social inequalities are galore, the coutts are constantly called upon
to resolve this conflict between the rights of a tiny section of the haves
with those of the vast majority of the have-nots. The State, thus, has to
adopt an appropriate approach for promoting human rights — an
approach which seeks o harmonize and promote the rights of all.

Till the Government does the needful, let the courts, within the
bounds of law, use their creativity and implement the spirit of the
covenants through purposive approach while interpreting the statutes
including the Suprema Lex. This can be done in the exercise of the
public law jutisdiction of the courts — one of the essendal attribure of
which is to civilise and discipline public power for the betterment of
the society.

Since the directive principles have been mandated to be
“fundamental” in the governance of the country, it is obligatory on the
States and its officials to not only protect and promote social, economic
and cultural rights but also to ensute that their protection is a reality and
not merely a pious hope or an illusion. This will be a guarantee 1o the
soclety for “hope” of a “better tomorrow”. It is primarily through the
directive principles that fundamental rights shall be protected and
become meaningful. Together the two sets of rights will create a free
and just society and usher in general welfare — avoiding conflicts both
internally and beyond which pose a threat to Human Rights. When both
set of rights are linked together, much can be done to promote human
rights. It can then be said that Human Rights have been made a focal
point for without that good governance would remain a distant dream.
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THE RIGHT TO DEVELOPMENT AS A HUMAN
RIGHT IN THE CONTEXT OF THE MILLENNIUM
DEVELOPMENT GOALS

Virendra Dayal
Mantra or Nonsense?

The “right to development” was long invoked as a political
mantra, particularly by those who wished to sound radical, in the fond
hope that the chanting of the mantra would shame the rich in the North
to acquiesce in this right, and part with some their excessive wealth for
the greater good of the greater number. In an equal and opposite reaction,
opponents of the sight to development, and there were many in the
developed countries, derided the fight as “nonsense on stilts”, echoing,
a century and a half after its time, Jeremy Bentham’s dismissive description
of “natural and imprescriptible rights”. Neither side furthered a true
understanding of the right to development ot of the issues involved in
its realization. | '

In reality, the 1986 Declaration on the Right to Development, as
it finally emerged, is a remarkably subtle, path-breaking document, with
a unique vision of entitlements, duties, mutual reciprocities and
obligations. It is neither mantra not'nonsense. It takes some effort to
understand. The Declaration was adopted by the General Assembly of
the United Nations after ten years of hard negotiations and, then too,
after a divisive vote.

It took seven mote years, the waning of the Cold War and the
1993 World Conference on Human Righits to be able to reaffirn, by
consensus, that the right to development was a “universal and inalienable
right and an integral part of fundamental human rights” and that the
right “must be implemented and realized”. Even so, to clarify what
n¢eded to be done, the World Conference considered it essential to
“urge” a Working Group, established earlier by the UN Commission
on Human Rights to “formulate promptly” “comprehensive and
éffective measures to eliminate obstacles to the implementation and

realization of the Declaration on the Right to Development and
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recommend ways and means towards the realization of the right to
development by all States”.

Thirteen years later, that Working Group is still hard at wotk,
reinforced by a High-Level Task Force, giving a somewhat unusual
meaning to the word “promptly”. Further, for six years, an Independent
Expert of eminence, Dr Atjun Sengupta, assisted the UN Commission
on Human Rights to afrive at a better understanding of the meaning
and implications of this right.

All of this suggests that, in this article, it is essental at the start
to deal briefly with the circumstances in which the Declaration on the
Right to Development evolved, and thereafter, to outline its principal
concepts. That should help the right to acquire a semblance of meaning
and clarity for the lay reader, and facilitate an examination of the right
to development, as a human right, in the context of the Millennium
Development Goals (MDGs).

Evolution of the Right to Development: Parallel, Complementary
and Converging Ideas

The 1960’ and 70’s were a period of growing disillusionment
with prevailing developmental policies, both at the national and
international levels. By the 1980%, it was evident that poverty was growing
and that there was an increasing concentration of wealth and power in
the hands of the few: The effort of developing countries to propound a
New International Economic Otder, while successful in terms of the
gathering of votes for the passage of resolutions, made little substantial
difference to the facts on the ground, pointing to the obvious limitation
of thetorical triumphs.

In these circumstances, it was not surprising that, both among
the development-community and among the human rights-community
there was a parallel search for a new way forward, a search that, in time,
showed increasing signs of being complementary and, on occasion, of
converging,

Within the development-community, or more appropriately, the
more philosophical wing ofit, the powerful intellectual and motal weight
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of Amartya Sen and Mahbub-ul-Haq transformed the way in which
development was to be viewed and measured. Development was no
longer to be considered a mere matter of “growth”-important though
that was- measurable essentially through economic and financial.
indicators. Instead, the purpose of development had to be re-defined:
it was to enrich the lives and freedoms of people. The human
development approach, which has since been propounded through
successive repotts of the United Nations Development Progtamme
(UNDP), was thus concerned, in Sen’s view, with enhancing the -
capabilities that people had reason to value, with the widening of the
choices open to them, with the expansion of their freedoms. According
to this approach, human rights were not, as had sometimes been argued,
a reward for development. Rather, they were critical to achieving it.
And the rights to be exercised were not only civil and political but, no
less, economic, social and cultural.

Concutrently, within the human-rights comrmunity, and spinning-
off from the debate on the New International Economic Order, there
was an increasing desire to reclaim the original vision of the United
Nations Charter and the 1948 Universal Declaraton of Human Rights,
which had been splintered by the Cold War and the perpetual war of
wotds between the South and the Notth.

The Charter, in its very first article, had established respect for
human tights and fundamental freedoms as one of the primary vehicles
for achieving the purposes of the

Organization. It had gone on to place Member States and the
United Nations under an obligation to promote “universal respect for,
and obsetvance of human rights and fundamental freedoms”, and “to
take joint and separate action” to achieve this end. Under the Universal
Declaration, human rights weze based on the “inherent dignity” of every
human petson, “without distinction of any kind”. This, in turn, called
for a “spitit of brotherhood” between human beings and a spirit of
solidarity between nations. It also called for a social “order”, both
domestic and international, in which human rights could “ be fully
realized”. Most notably, the Universal Declaration clez}ﬂy recognized
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the unity, inter-dependence and indivisibility of all rights and expressly
expounded the view that everybody was equally entitled “to all the rights
and freedoms set forth in that Declaration”, Articles 1 to 21 of which
related to civil and political tights and Articles 22 to 28 to economic,
social and cultural rights. That unity of rights had been fractured in the
50% and 60, leading to the adoption of two separate Covenants in
1966, one on Civil and Political Rights, the other on Economic, Social
and Cultural Rights.

The debate on the right to development picked-up on these
themes, seeking to revive the unity, inter-dependence and indivisibility
of all rights, on the one hand, and the duty and obligation of individuals
and States to act with solidatity, on the other. As the debate progressed,
it was clear that the human rights-community was increasingly being
mnspired by the “new thinking” that was evolving, in parallel, in the
development-community. And that the latter, for their parg, in
elaborating the human development approach, were finding that theit
argurnents were greatly strengthened by drawing on the power, and legal
strength, of human rights concepts. Together, the combination of these
two perspectives opened a vista of progress that neither could provide
alone.

By the time the new Millennium dawned, the complementary
character of human rights and human development was thus firmly
established. Born of the Millennium Declaration, adopted at the UN
Millennium Summit in September 1999, each of the eight Millennium
Development Goals was thus directly hinked to the economic, social
and cultural rights enumerated in the Universal Declaration (articles 22,
24, 25, 20) and other human rights instruments (see annexure 1). By
2000, the Human Development Report opened with the sttting words,
“Human rights and human development share a common vision and a
common putpose—to secute the freedom, well-being and dignity of
all people everywhere”, with Amartya Sen, who wrote Chapter 1,
observing “ Human development and human rights are close enough in
motivation and concern to be compatible ahd congtuous, and they are
different enough in strategy and design to supplement each other
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fruitfully”. The 2003 Human Development Report went a step further:
it opened with the thought ““ The Millennium Development Goals, human
development and human rights share a common motivation”.

In the sections that follow, it thus becomes essential to outline
the principal concepts of the right to development; to be clear about
the purpose and scope of the eight MDGs and their respective targets
(see annexure 2 for their text); and then to see how far the right to
development, as a human right, is indeed reflected in the MDGs and
congtuent with those Goals,

The Principal Concepts of the Right to Development

The Declaration on the Right to Development has 16 preambular
paragraphs and 10 Articles, but the commentaries on it could now fill a
library. What, 1n essence, is the right to development and what are the
component rights that it includes?

* First, the right to developmenﬁ is an “inalienable human right”
(Art 1}, Every human being has this right. Itis a right that cannot
be taken away.

i

« Second, by virtue of that right, “every human person and all
peoples are entitled to participate in, contribute to, and enjoy
economic, social, cultural and political development, in which all
human tights and fundamental freedoms can be fully realized” (Arts
1). The right to development thus includes a right to participation
for all, “individually and collectively”(Art 2), and the full realization
of all rights, which are of equal importance. This implies a process
of development that is democratic, decentralized, inclusive,
transpatent, accountable and comprehensive. It cannot be a process
that is “top-down” ot conceived or implemented without the fullest
degrec of popular participation at all levels.

+ Third, the “human person”, whether viewed as an individual being,
ot as a member of a collectively, is to be the central subject of
development and its principal beneficiary (Art 2). This approach,
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as indicated earlier, represents a radical departure from past
thinking on mattets of development.

Fourth, the right to development includes the right to the “fair
distribution of the benefits” of development (Preamble). In other
words, it calls for respect for the ptinciples of equity and justice
that under-pin the entire philosophy of human rights. Distributive
justice has to guide the process of development, both within and
between States, otherwise the right to development gets
misconstrued and the process of development gets warped.

Fifth, the right to development includes the right to non-
discrimination—another cardinal human rights principle.
Development must be for all, “without distinction of any kind
such as race, colour, sex, language, religion, po]iticaf ot other
opinion, national ot social otigin, property, bitth or status”
(Preamble}). '

Sixth, the human right to development also implies the full
realization of the right of peoples to self-determination, “subject
to the relevant provisions of both International Covenants on
Human Rights”, and this includes “the exercise of their inalienable
right to full sovereignty over all their natural wealth and
resources”(Artl). It also means that all peoples should be able to
formulate their own policies without external interference or
threats.

Seventh, the right to development assetts that “All human rights
and fundamental freedoms are indivisible and inter-dependent”
and that “equal attention and urgent consideration should be given
to the implementation, promotion, and protection of civil,
political, economic, social and culrural rights”(Art 6). This implies
the right to be protected against “trade-offs” that, otherwise, could
negatively affect the capacity to realize all of these rights. Any
development strategy that directly involves the denial of
fundamental human rights, in whatever name or cause it may be
undertaken, would thus constitute a serious violation of the right
to development. '
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Given the complex nature of the right to development, and the
range of the component rights included in it, the question next arises:
What precisely is the nature of the duties and obligations envisaged in
the Declaraton on the Right to Development?

The answer to that question is of more than theoretical importance
for, generally speaking, rights ate considered to be entitlements that
require correlated duties. In other words, for a tight to have real meaning,
it should be possible to identfy those who would have the duty to fulfill,
or enable the fulfiliment, of that right. In the 2000 Human Development
Repottand in his Development as Freedom, Amartya Sen explores this
correlation in terms of Immanuel Kant’s distinction between “perfect”
and “imperfect” duties. “Perfect duties” link rights perfectly to pre-
specified exact duties of clearly identified agents. “Imperfect duties”
are more general in nature and “non-compulsive”. While it can be
presumed that the performance of “perfect duties” would help a gteat
deal towards the fulfillment of rights, Sen asks “ But why cannot there
be unfulfilled rights?” And he concludes, “ Often, rights are unfulfilled
precisely because of the failure of duty beatets to perform their duties”.
This obsetvation is patticulatly germane to the perils inherent in the
development process, and to the consideration of the right to
development as a human right, especially when the matter is examined
~ in the context of the Millennium Development Goals.

A reading of the Declaration on the Right to Development
makes clear that it imposes several duties upon States, starting with the
ovet-arching duty to assume “the primary tesponsibility for the creation
of national and international conditions favourable to the realization of
the right to development” (Art 3). This duty, in turn, includes several
component duties:

» To respect the Charter of the United Nations (Att 2).

» To “coopetate with each other in ensuring development and
climinating obstacles to development” (Art 3).

» To take steps, “individually and collectively”, to formulate
international development policies to facilitate “the full realization
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of the right to development” As a “complement” to the effotts
of developing countries, effective international cooperation is
essential in providing these countries with appropriate means and
facilities to foster their comprehensive development” (Art 4).

» To take “resolute steps” to eliminate “massive and flagrant”
violations of the human rights of “peoples and human beings”

(Art 5),

» To take steps to “eliminate obstacles to development resulting
from the failure to observe civil and political rights, as well as
economic, social and cultural rights™ (Art 6).

» To promote and maintain international peace and security and to
achieve disarmament so as to ensure that the resources released
ate used for “comprehensive development, in particular that of
the developing countries” (Art 7).

» Toundertake, at the national level, all necessary measures for the
realization of the right to development and “to ensure, inter.alia,
equality of opportunity for all in their access to basic resources,
education, health services, food, housing, employment and the fair
distribution of income”. Thete is an additional duty “to ensure
that women have an active role” in the process and that
“Approptiate economic and social reforms should be catried out
with a view to eradicating all social injustices” (Art 8).

» To take steps to ensure the “ full exercise and progressive
enhancement of the right to development, including the
formulation, adoption and implementation of policy, legislauve

and other measures at the national and international levels” (Art
10).

All of these duties—-some devolving on developing countries,
others on developed countries, and yet others on both sets of countres—
consttute, in effect, a “compact” between the two, requiring the
fulfillment of reciprocal duties in order to ensure the implementation
of the right to development and all of the component rights included
in it
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Thus, for developing countries, the duty to  eliminate obstacles”
to development would mean, inter alia, showing greater diligence in
promoting and protecting all human rights-particulatly the tights of
women, childten and othet vulnerable groups, not squandering precious
resources on weaponry, ensuring bettet access—on a non-discriminatory
basis—to basic facilities, undertaking necessary reforms to eradicate
socictal injustices, ensuring that globalization and ptivatization do not
add to the disparites of income and opportunity . For developed
countries, “eliminating obstacles” would mean the duty, inter alia, to
move with greater diligence towards incteasing their ‘official
development assistance towards the long-targeted range of 0.7% of
their GNP, abstaining from imposing unilateral sanctions or other
coercive measures, restraining from imposing unwarranted
“conditionalitics” in their aid programmes, removing bottle-necks and
subsidies that subvert fair trade with developing countries, acting
concertedly to remove the crippling debt-burden where it exists, granting
greater access to capital and technology, dealing with the cutious
phenomenon of the “reverse” transfer of resources from South to North
and, not least, cutting back on armaments and letting the “peace
dividend” be used for de{relopment. [t would also mean allocating
adequate resources to international organizations engaged in multilateral
cooperation for activities aimed at furthering developmentin accordance
with the Declaration. ' -

The duges, however, are not exclusively those of States, even if
the latter have the “primary responsibility” to fulfill the right to
development. A careful reading of the Declaration makes clear that all
~ those involved in a development process that is truly participatory have
duties to petform: individuals and collectivities (who, under Art 2, have
an express duty to their communities), institutions of governance—
from the village-level upwards, international organizations—including
those involved with finance, debt and trade- the Wozld Bank, IMF and
WTO. The right to development requires that the latter, too, should be
infused with the “new thinking” that makes “the human person the
central subject of development” and the right to development itself an
“inalienable human right”.
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In his authoritatve article On the Theory and Practice of the
Right to Development, published by Human Rights Quarterly (The johns
Hopkins University Press, 2002), Arjun Sengupta, the Independent
Expettof the UN Commission on Human Rights, sums-up this matter
in the following terms: “Recognizing the right to development as a
human right raises the status of that right to one with universal
applicability and inviolability. It also specifies a norm of action for the
people, the institution ot the state and international community on which
the claim fot that right is made. It confers on that right a first priotity
claim to national and international resources and capacities and,
furthermore, obliges the state and the intetnational community, as well
as other agencies of society, including individuals, to implement this
right.”

To Sengupta, the right to development also necessarily means a
tight to a particular “process of development” in which all human rights
and fundamental freedoms can be fully realized. He has presented this
process as “a right to outcomes, that would constitute an improved
realization of the different human rights and, at the same time, as a right
to a process of realizing outcomes,” facilitated by the concerned duty
holdets through policies and intetrventions that themselves conformed
to internationally recognized human rights norms, standards and
principles.

Cleatly, therefore, the right to development involves duties that
go far beyond the Kantian concept of “imprecise duties”. Indeed, it
can plausibly be argued that the duties are as “precise” and demanding
as they can be in a Declaration of this kind. Given the realities of the
world, however, the right remains essentially “non-compulsive” in
character. And the jury is still out on whether the various duty holders
are doing all that they can, or should do, to honour their obligations to
fulfill the realization of this right.

The Millennium Development Goals: are they congruent with the
Right to Development as a Human Right?

Despite the cheerful assumption of the 2003 Human
Development Report that the Millennium Development Goals not only
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“mirror the fundamental motivation for human rights” but also “reflect
a human tights agenda—rights to food, education, health care and decent
living standards”, the question of whether those goals are truly congruent
and compatible with the right to development and the human rights
agenda needs to be carefully assessed.

Certainly, many in the human rights-community, including
scholars such as Philip Alston, feel it would be a “mistake” to take this
“love-in too fat, either at the conceptual or empirical level”. In his paper
A Human Rights Perspective on the Millennium Development Goals,
prepated as a contribution to the work of the UN’s Millennium Project
Task Force on Poverty and Economic Development, Alston argues that
“the MDGs reflect only a partial human rights agenda and a clear
challenge exists to ensure that there is full murmal compatability. Merely
wishing it so will not make it so”. He therefore suggests that “the
differences need to be acknowledged and strategies need to be identified
for ensuring authentic compatibility” if the “natural synergies that would
seem to exist within the MDG/Human Rights equation are to be
realized”.

Whart are some of the misgivings?

»  'Theright to development is an inalienable human right and human
rights are universal, inter-dependent, indivisible and inter-related.
Yet the MPDGs ate problematical because they are distinctly
selective. A number of tights are excluded.altogether or dealt
with only by inference. The eight MDGs deal exclusively with (1)
eradicating extreme poverty and hunger, (2) achieving universal
primaty education, (3) promoting gender equality and the
empowerment of wormen, (4} reducing child mortality, (50)
improving maternal health, (6) combating HIV/AIDs, malaria
and other diseases, (7) ensuzing environmental sustainability, and
(8) developing a global partnership for development. All of these
are perfectly laudable goals, related to specific economic and
social tights, but what of the other rights, many of which are not
covered at all by the MIDGs?
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The target-based approach of the MDGs compounds the
problem when these ate viewed against the apptoach of the right
to develépment, or the rights-based approach more generally.
The MDGs seem to settle for half measures, for the possibly
feasible, rathet than the universal, the equal ot the just. How, for
instance, can the targets of halving poverty and hunger by 2015,
or reducing child mortality by two-thirds by that date, be
reconciled with a right ro life for all, especially if it is held that
poverty itself is a sefious-and some would say the worst—
violator of human rights? If the equality of all human beings in
terms of their rights is a cardinal principle of the right to
development and the rights-based approach, the targets of the
MDGs, by excluding millions, are clearly invidious and less than
congruous.

There is a problem, too, with the MDGs definition of “extreme
poverty”. It is restricted to those living on less than $1 per day
and suffering from hunger. But extreme poverty is a far more
complex condition. Not surprisingly, therefore, much work is
still having to be done, both within human-rights circles and
development —citcles, to examine the issue of poverty eradication
more comprehensively and to devise strategies to deal with it
that are compatible with human rights norms and standards.

In a ume of globalizadon and privatization the view can certainly
be taken that the MDGs are excessively government-centered
and do not adequately take inta account the increasing role of
non-state players in influencing, sometimes adversely, the human
rights situation. While the targets for Goal 8 refer, inter alia, to
pharmaceutical companies cooperating in the effort to provide
access to affordable drugs in developing countries, and the private
sector cooperating in making available the benefits of new
technologies, especially information and communications
technologies, there is a certain superficiality, in human rights terms,
with the way in which the MDGs handle the changed envitonment
in which the right to development is having to be realized. |



36 [ Journal of the NHRC

# A central tenet of the right to development is the need to ensure
distributive justice among the beneficiaties of development. This
tenet gains salience in an age of globalization and privatization,
which has witnessed a tendency to

> Sharpen disparities. The MDGs, however, do not specifically deal
with challenges of this kind, even though they are most relevant
to the proper promotion and protection of human rights. There
are clearly equity challenges relating to trade, finance and labour
that have to recognized and met. |

> Atamore fundamental level, the MDGs become problematical
in terms of the right to development because they seemingly
lack the critical element of adequate participation by the peoples
of the wotld 1n the process of their formulation. Adoption of
MDGs at a Summit of Heads of State and Government, after
negotiations by Ambassadors Plenipotentiary, is hardly the
decentralized, participatory process envisaged by the Declaration
on the Right to Development for the pursuance and realization
of that right. The MDGs thus suffer from the perception that
they are part of a continuing “top-down” process that is, in fact,
the antithesis of the approach expected of those secking a rights-
based approach to development.

All of this indicates that, even though “the MDGs, human
development and human rights share 2 common motivation”, much
mote needs to be done to establish, in concrete terms, the theoretical
and practical strategies on the basis of which the synergies that exist
between them can be propetly realized. This is also evident from the
teviews that have been conducted thus far of the many dozens of
country- repotts received by UNDP on the implementation of the
MDGs. By and large, these repotts woefully fail to relate the MDGs to
the concepts of the right to development or, indeed, to the wider regime
of human rights instruments that now exists in the form of Conventions,
Covenants, Declarations and Principles. In other words, despite the
shared vision, a long road must still be traversed both by the
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development-community and by the human rights-community to give
true strength to each other.

This does not in the least mean that the MDGs are nota step in
the right direction as far as the right to development as a human right is
concerned. They very much are, but many more steps need to be taken,
and practical strategies evolved, to make the development-approach
and the human rights-approach mesh more completely and coherently.

The process is, however, under way and it can already plausibly
be claimed that at least some of the MDGs ate beginning to reflect
customary international law and are increasingly binding on governments.
Philip Alston puts it this way: While it is “very difficult to argue that a
human rights-based obligation has emerged which would require wealthy
countries to provide specific assistance to any developing country which
is unable to meet the economic and social rights of its citizens”, “the
case is much stronger in favour of the gradual emergence over time of
such an obligation linked to the MDG commitments which have been
reaffirmed so often by developed countries and the much more limited,
specific and feasible nature of any such obligations.” Thus, for instance,
the MDGs have been successively reaffirmed in the Montetrey Consensus
adopted at the 2002 International Conference on Financing for
Development, the Programme of Action for the Least Developed
Countries for the Decade 2001-2010, the Johannesbutg Declaration on
Sustainable Development agreed to at the 2002 World Summit on
Sustainable Developrnent, the launch of the Doha Round on international
trade, the 2003

World Summit on the Information Society and The Spitit of Sac Paulo
adopted at UNCTAD-XI.

Allof this 1s good news, whether viewed from the development
or human rights perspective, especially in relation to Goal 8 of the MDGs
dealing with the development of a global partnership for development.
In other words, while the MDG/right to development meshing may
not, at present, be as congruent or as cohetent as we may wish, we
should not let our desire for the perfect lead to us to disparage the
good and the feasible and what has been attained thus far. The effort
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must continue to be made to draw the development and human rights
approaches and agendas closer together in a mutually teinforcing
strategy, in which the MDGs support the realization of human rights
and the protection of rights promotes the sustainable achievement of
the MDGs. This must be done with a sense of realism and the process
must recognize that there is need to set priorities, evenif there must be
no harmful “trade-offs” between rights.

In this connection, the work of the UN High-Level Task Fotce
on the Right to Development is worth a mention. In its reportt of 24
January 2005, The Task Force concluded that a major challenge for the
implementation of the MDGs was to put into practice certain distinctive
features of the human rights approach, including that of the nght to
development. These features included:

Specificity-to bring into focus the legally binding standards and
principles of human rights instruments into strategies for achieving the
MDGs;

Indivisibility-to ensute the formulating of coherent policies and
development strategies that harness “cross-sectoral synergies” in
addressing the various MDGs;

Accountability-to ensure the establishment and use of
mechanisms at the national and international levels that are participatory
in nature, and are based on an identification of rights duty holders and
the procedures that ate required for claiming human rights through
judicial and other means;

Mobilizing civil society-to ensute that the MDGs are achieved
in a rights-based manner.

Towatds this end, the Task Force recommended, inter alia, that
policy makers should be provided with a “clear and rigorous mapping
“ of the MDGs against the provisions of international human rights
instruments. It also felt that there was need for the development of
peactical tools, including guidelines and objective indicators to help in
this effort. [t was further of the view that States should be encouraged
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to undertake independent assessments of the impact of trade agreements
on poverty, human rights and related social aspects.

The Declaration on the Right 1o Development saw a role not
only fot goveraments but for all elements of civil society and all varieties
of institutions, including non-governmental organizations, in furthering
that right. In the years that have elapsed since the adoption of the
Declaration on the Right to Development on the one hand, and the
Millennium Declaration and MDGs on the other, it has become evident
that National Institutions for human rights can and should play a greater
role in monitoring the MDG processes and in infusing them with the
human rights perspective. This is all the more so since it is indisputable
that the MDGs fall squarely within the area of competence of those
dealing with human tights. Many National Hurnan Rights Commissions,
including our own, have in recent years done most valuable work in
respect of economic, social and cultural rights and issues of good-
governance, including the corrosive effects of corruption on the
realization of human rights. But, by and large, their approach has been
sectoral or subject-specific in character—the right to food, access to
public health facilities, access to primary educaton etc. From the point
of view of ensuring that the comprehensive right to development is
propetly treated as an inalienable human right and a matter of some
ptiotity, it is essential that Natonal Institutions fulfill their responsibility
more completely. This will require an enhancing of their technical and
analytical capacities, but it is a responsibility worth assuming,

Indeed, National Institutions can be critical players in monitoring
and furthering the right to development as a human tightin the context
of the MDGs. Such institutions have inherent strengths that othets lack
in influencing governmental policies and processes; and they have access
to the entire apparatus of the United Nations, the new UN Hurman Rights
Council, the High Commussioner, Treaty Bodies, Independent Experts
and Special Rapporteurs. This is a reach and possibility that must be
fully used if the right to development as a human right is to be realized
and if the MDGs are to be firmly and progressively linked to the legal
framewotk of the human rights regime. It is an oppottunity and a
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challenge not to be missed, especially in a country like India. The success
ot failure of our response to the MDGs will determine in large measure
whether or not the world will succeed or fail. Such are the responsibilities
of our size and scale and the example we must set.



Virendra Dayal |/ 11

Annexure-1

Miliennium Development Goals and human rights standards*

Millennium Development Goal

Key Related Human Rights Standards

Goal 1:
poverty and hunger

Eradicate extreme

Universal Declaration of Human Righ"ts,
article 25(1); ICESCR article 11

Goal 2: Achieve universal primary
education

Universal Declaration of Human Rights
article 25(1); ICESCR articles 13 and 14;
CRC article 28(1)(a); CEDAW arucle 10;
CERD arucle 5(e)(v)

and empower wornern

Goal 3: Promote gender equality |

Universal Declaration of Human Rights
article 2; CEDAW; ICESCR article 3; CRC
arricle 2

Goal 4: Reduce child mortality

Universal Declaration of Human Rights
article 25; CRC articles 6, 24(2)(a); ICESCR
article 12(2)(a)

Goal 5: Improve maternal health

Universal Declaration of Human Rights
article 25; CEDAW articles 10(h), 11(f), 12,
14(b); ICESCR article 12; CRC article
24(2)(d); CERD article 5(e)(iv)

Goal 6: Combat HIV/AIDS,
malaria and other diseases

Uritversal Declaration of Human Rights
article 25; ICESCR article 12, CRC article
24; CEDAW article 12; CERD article

5(e)v)

Goal 7 Ensure environmental
sustainability

Universal Declaration of Human Rights
article 25(1); ICESCR articles 11(1) and 12;
CEDAW artcle 14(2)(h); CRC article 24,
CERD article 5(e)(iii)

Goal 8: Develop a global
partnership for development

Charter articles 1(3), 55 and 56; Unijversal
Declaration of Human Rights articles 22
and 28; ICESCR articles 2(1), 11{1} , 15(4),
22 and 23; CRC articles 4, 24(4) and 28(3)

* ICESCR (Intemational Cavenant on Economic, Sociul and Cultural Rights)
JCCPR (International Covenant on Civil and Political Rights)
CERD (internationai Convention on the Elimination of All Forms of Racial Discrimination)
CEDAW (International Convention on the Elimination of All Forms of Discrimination Against

Wormen)

CRC {Convention on the Righis of the Child)
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Annexure-IT

Millennium Development Goals
Goals and targets adopted by the United Nadons, 2001 -

Goal 1 Eradicate extreme poverty and Hunger

Goal

Goal

Goal

Goal

Goal

Goal

Halve, between 1990 and 2015, the proportion of people whose
mncome is less than $1 a day

Halve, between 1990 and 2015, the proportion of peoplc who
suffer from hunger :

Achieve universal prz'mary education

Ensure that, by 2015, children everywhere, boys and girls alike,
will be able to complete a full course of primary schooling

Promote gender equality and empower women

Eliminate gender disparity in primary and secondary education,
preferably by 2005, and in all levels of education no later than
2015

Reduce child mortality

Reduce by two-thirds, between 1990 and 2015, the under-five
mortality rate

Improve maternal bealth

Reduce by three-quarters, between 1990 and 2015, the maternal
mortality ratio

Combat HIV/AIDS, malaria, and other diseases

Have halted by 2015 and begun to reverse the spread of HIV/
AIDS

Have halted by 2015 and begun to reverse the incidence of
malaria and other major diseases

Ensure environmental sustainability

Integrate the principles of sustainable developmentinto country
policies and programs and revetse the Joss of environmental
resources ‘
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Halve by 2015 the proportion of people without sustainable
access to safe drinking water and basic sanitation

Have achieved by 2020 a significant Improvement in the'lives
of at least 100 million stum dwellets

Develop a global partnership for development

Develop further an open, rule-based, predictable,
nondiscriminatory trading and financial system (Includes a
commitment to good governance, development, and poverty
reduction - both nationally and Internationally)

Address the special needs of the least developed countries
(Includes tariff- and quota-free access for exports, enhanced
program of debt relief for and cancellation of official bilateral
debt, and more generous ODA for countries committed to
poverty reduction)

Address the special needs of landlocked countries and small
ssland developing states (through the Program of Action for
the Sustainable Development of Small Island Developing States
and 22nd General Assembly provisions)

Deal comprehensively with the debt problems of developing
countries through national and international measures in order
to make debt sustainable in the long term

In cooperation with developing countries, develop and
implement strategies for decent and productive work for youth

In cooperation with pharmaceutical companies, provide access
to affordable essential drugs 1 developing countries

In cooperation with the private sector, make available the
benefits of new technologies, especially information and

" communications technologies
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RE-LOOKAT THE CRIMINAL JUSTICE SYSTEM
ESSENTIAL FOR PROTECTION OF HUMAN RIGHTS

Justice K.T. Thomas

"The criminal justice system shall be reviewed at intervals of every
25 years. The focal points of our criminal justice system should be how
to maintain balance between the philosophy enshrined in Article 21 of
the Constitution of India and the rights of others for their life and liberty.
Human rights violation will be the consequences when the said balance
is not maintained. The scenatio of large number undet-trial prisoners
languishing in detention has to be treated as visible reflection of the
imbalance between the above two propositions.

This persuades me to dwell upon the provisions for granting
. bail. The sections in the Criminal Procedure Code as fat as they deal
with bail cannot now be made more stringent than what they are today.
In fact, I am inclined to think that such provisions should be made mote
lenient for human rights protection. It is true that persons accused of
serious offences like murder must be dealt with seriously while
considering bail, because even the sight of such persons moving around
in open is difficult for the common man to feel safe. At the same time,
the ‘system which detains such accused as ptisoners beyond the time
needed for completing the investigation, untl he is found guilty, is a
negation of the essence of Article 21. The introduction of second proviso
to Sec. 164 of the Code of Criminal Procedure would only help the
investigation to be completed within the periods specified in that section.
Still the petsons accused of setious offences like murder would, normatly,
continue to remain in jail till completion of trial. This aspectinvolves a
human rights problem, as the accused, without being held guilty, has to
undergo imptisonment. Different Law Commissions have addressed
on this subject. All that they could suggest is to speed up the trial in such
cases o that the length of undet-trial detention of such accused could
be reduced. Even this hope is only a mirage as the trials of such under-
trial prisoners would depend on many factots, even beyond what the
judges could order.
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There is no law, at present, for protecting the human rights of
the spouses and children or of the old parents of the prisonets
undergoing incarceration whether as undet-ttial or as post-conviction
detention. Parole regulations have been proved to be fraught with many
drawbacks. One reform which is worthy of consideration is for
providing guest rooms attached to central prisons. This would enable
the wife and children and also the aged parents of the prisoner to be
with the him at least for one or two days in a month. Such facilities are
afforded in advanced democracies. This facility will help the human rights
of the prisone;s as well as the innocent kith and kin of them.

It must be remembered that there is practically no threat of
human rights violation from stray accused, not even from seasoned
offenders like thieves etc. (even there is some it is only negligible) But
the real threat is from those who indulge in organised crimes. For delving
into the present subject (Re-look at thé Criminal Justice system- essential
for pr(;tection of human rights}, I must point out at this stage that I have
confidence in the legal system now in force in India which according to
me is good enough to deal with organised crimes. There are four stages
in which the law has to'be of assistance to deal with such crimes. The
first 1s, the stage where preventive measures ate taken to prevent the
criminals from resorting to criminal activities. Second is, the stage of
investigation. Third is, the stage when the y crpetrators of the detected
offences are put to trial in the judicial forums. Fourth is, the post-trial
stage where the appeal or the revisional court exercises jurisdiction.

Nobody made 2 complaint so far that the law is a hurdle for
adopting measures to prevent crimes. Similatly the law as it stands now
is very helpful during investigation. In my experience 4 committed judge,
if agsisted by a dynamic public prosecutor, can prevent unmerited
acquittals even in case of organised ctimes. I have many instances to
cite in support of my point of view. The doctrine of proof and
reasonable doubt did not stand in the way of a dynamic judge to enter
a verdict of conviction in all cases where he is conscientiously convinced
that the accused before him had committed the offence charged. Sec.3
of the Evidence Act has always been capable of helping a judge to deal
with the situation if the judge has commitment to judicial dispensation.
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Organised ctimes include activities of narcotic lobbies. The
provisions of Narcotic Dr_ugs and Psychotropic Substance Act are more
than sufficient to adopt preventive exetcises. According to me, the law
dealing with such substance has now become quite harsh. For preventing
such types of crimes the police must be so equipped as to become
capable of nipping the tendency of committing such offences even at
the very burgeoning stage of conspiracy. This may require a top class
intelligence squad whose personnel ate not merely trained for that
putpose, but well equipped with latest gadgets and devices. No putpose
will be scrved by repeatedly blaming the letters of law when the
enforcement agencies are ill-equipped and ill--informed and/ or
dishonest in enforcing the alteady existing provisions of law.

.

By the word crime, one should not restrict it to be the offence
involving violence alone. In fact, organised crimes are much larger in
economic fields. For example, making countetfeit currency notes is one
of the well organised ctimes. This crime has potentiality to substantially
destroy the economy of the country. The technology fot counterfeiting
currency notes has reached a stage of perfection that even with minute
checking it is not possible for a layman, however careful he is, to discover
that the cutrency note is fake. I understand that fake Indian currency
notes are being manufactured not only in India but in neighbouring
countties as well. | am told that Finance Ministers in India prepare budgets
by keeping a margin for the flow of such fake currency. Butif the inflow
of such notes goes up to higher levels it is more dangerous than even an
army invasion of out country. This is particularly now more important
than evet before with the curtency figure reaching the 4ll time high four
digits. The perpetration of this kinds of ctimes involves not only
acquisition of high quality of machinery, not only a large net work for
its utteting, it needs highly guarded secrecy of the activities at all stages.
The counterfeiting of Indian currency has acquired such a magnitude in
Kerala as to create a special sessions court called “counterfeiting currency
notes court”, because such offences increased very much during a
patticular period of time. Justice Thakker of the Supreme court of India
has once commented in a judgment with his sarcastic style thus: “The
counterfeiters world over will be singing in ecstasy, if there is any heaven
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on earth, it s here, it is here, it is here in Kerala”. The peculiar feature of
the ctime is that it is often difficult to prove the case against kingpins-of
the crimes. There is no improvement in the legislative provisions for
dealing with these dangerous organised crimes.

You must remember that provisions in the Penal Code for dealing
with this crime were made as early as 1899 by inserting a group of sections
in the IPC (Sec. 489(A) to Sec. 489(E). According to me the above
provisions are quite insufficient to combat the growing menace of this
organised crime. Quite often, only those who are even in possession of
fake notes could be convicted, wheteas, those who conspire or even
manufactuce such fake notes could escape. At present, the investigating
agency makes an effort to convert one of the accused as approver. This
is perhaps the farthest in the present set up which the invesaganng
agencies could achieve for bringing the kingpins of this crime to
conviction. But experience shows that many courts are approaching the
evidence of approver from the conservative angle as was done during
pre-independence period.

I would suggest that the law dealing with such fake currency notes
should be drastically amended. The butden of proof shall be placed on
the accused who is charge sheeted for conspiting or for manufacturing
ot uttering fake currency to disprove the allegation. The law of
presumption should be so modified as to meet this sitwation. I also
suggest the passing of a special statute for this purpose. That special
law should contain provisions for: (i) Stringent bail restriction (if)
Mandatory presumptions (iif) Mintimum sentence on a par with the

sentence provisions embodied in the Prevention of Food Adulteration
Act. i

Another area of organised crime ts adulteration of food as well
as medicines. I must say to the credit of our Patliament that the special
statute which has been improved from time to time, has made the law a
well structured once to contain the menace of food adulteration to a
considerable extent. But I am told thar the medical shops in India contain
coptous packets of fake medicines, in spite of very stringent provisions
made in the Drugs and Cosmetcs Act. Very often life saving medical
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A national protection system, while not fully defined, can be
seen to comprise all those structures and institutions of governance
which ensure that all persons enjoy all human rights-civil, political,
cultural, social and economic. This paper will highlight the evolution
of one element of such systems-a national human rights institution. For
purpose of definition a national human rights institution shall comprise
those institutions which comply with the Principles relating to the status
of national institutions, or the Paris Principles.® The then Centre for
Human Rights (now the Office of the United Nations High
Commissioner for Human Rights-OHCHR) defined the term national
institution “as a body established by a Government by the Constitution
or by alaw to protect and promote human rights.”” It then continued to
cite the actual attributes according to the Patis Principles.* National
institutions are independent bodies that promote and protect human
rights. Their mandate and compositon are cleatly established in national
constitutions and/or legislation. They may take various forms, including
human rights commissions, specialized human rights agencies ot
ombudsman.*

In 1993, at the World Confetence on Human Rights in Vienna
there were 30 institutions of varying types including Commissions and
Ombudsman, which participated in the Conference.® The Conference
reaffirmed:

The important and constructive role played by national
institutions fot the promotion and protection of human rights,
in particular in their advisory capacity to the competent
authorities, their role in remedying human rights violations, in

w

Adopted by the United Nanons General Assembly Resolution 48/134 of 20 December 1993,

FIR/MANILA/1995/SEM/BRS/9 March 1995, Lnglish/french: Programme of action for cechnical
covpuration to encourage the creadon of national institutions o strengthen cxisting natianal
nsotutions and to  develop cooperation and coordination between aztional institutions, Background
Paper prepared by the Centre For [Muman Rights to the Third International Workshop of National
Institutions for the Promotien and Protection of FHuman Rights, Manila, Philippincs, 18-21 Apnl
1995,

Note that in this article reference to national tstitutions includes not only those which are Mans
Prnneiple compliant.

* Report of the World Conference, Vienna, 14-25 June 1993, N.U doc. A/CONIE/157/24(Part 1), para.17.
Note that many of these mstitutions would not neeessanly be considered as in compliance with the
Pans Prnciples
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the dissemination of human rights information and education in
human rights.®

The World Conference on Human Rights encouraged the
establishment and strengthening of national institutions, having regard
to the “Principles related to the status of national institutions” and
recognized that it is the right of each State to choose the framework
which is best suited to its particular needs at the national level

When the Paris Principles were adopted there wete only a handful’
of national institutions in existence. At the Second International
Wotkshop of National Institutions for the Promotion and Protection
of Human Rights, held in Tunié, Tunista, 13-17 December 1993,
institutions of various typologies from 26 countties participated.® Since
Tunis there has been a growth in the number of national institutions
attending their international workshops (refetred' to as Conferences since
2000). Increasingly there are attempts at making a clearer distinction
between those which are deemed as in compliance with the Paris
Principles and those which are not.”

Tt was in ‘Tunis that the Prime Minister of Tunisia, Mt. Hamed
Karoui, called for the establishment of an international coordination
committee to define the functions, powers and spheres of activity of
national institudons. This item formed an official part of the workshop’s
agenda. The International Coordinating Committee of National
Insttutons for the Promotion and Protection of Human Rights (ICC)
was hence established as a loose federation initially comprising eight
institutions. It now comptises sixteen national institutions-four from
the geographic regions of the Americas, Africa, Asia and the Pacific,
and Europe-with representation determined by each region, respectively.

& Ibad.

? Para.36, Part 1 of the Vienna Declaration.

® Thesce included from countries such as Austeia, Japan, Kuwait and the People’s chubhc of China
where no NI yet exists. It also brought together representatives of Commissions, Committees,
Ombudsman, Mediatars and People’s Advocates.

* This is done ar the international level through the International Coordinating Committee (TCC) as
weil as at the regional levels through regional networks such as the Asia Pacific Forum of National
tnstizutions for the Promotion and Protection of Human Rights which review compliance with the
Pares Prmciples by nanonal insututions agamnst a specific set of criteria.  The other networks of
national institutions: the Network of National Institutions of the Americas, the African Coordinating
Group of National Insunutions; and the Buropean Group of Nls do not have rigorous accreditation
procedures but rely on that of the 1CC.
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In 2000, the International Coordinating Committee formalized,
through adoption of its rules of procedure, the establishment of a sub-
committee, the Accreditation Sub-Comnittce. The Sub-Committee with
four representatives-one from each national institutions region and again
nominated by the respective region — has as its mandate to advise the
ICC as to whether or not an institution complies with the Paris Principles
and can therefore be properly considered a national institution. The
sub-committee meets annually during the meeting of the ICC or on

other occasions when agreed by the Chair of the ICC in consultation
with the Membets.

As at April 2005, the ICC determined that 51 institutions comply
with the Paris Principles.'” The various categorizations of national
institutions which the ICC include are :being in compliance with the
Parts Principles (A status); Accreditation with reserve-granted where
preliminary analysis indicates compliance with the Principles but
insufficient documentation is submitted to confer A status (A{ R);
Observer Status-Not fully in compliance with the Paris Principles ot
insufficient information provided to make a determination (B); and Non-
compliant with the Pairs Principles(C).

It was also in Tunis that the then Centre for Human Rights elaborated
its programme of action concerning national institutions for the coming
years; elements, which remain very much core to the world of OHCHR
in 2006. Irincluded:

(a) To promote the concept of a “national institution” as a means
of reducing existing regional disparities in their distribution;

(b) To contribute to the emergence of independent and effective
institutions conforming to principles adopted concerning their
status;

(c) To improve the effectiveness of existing institutions; and

(d) To improve cooperation and coordination among national
insticutions at the regional and sub-regional levels.

" 1t is important to highlight that while the ICC cnjoys the support of the Office of the United
Nations High Commissioner for [ Turnan Rights {QOHCEHR), which National Institutions Unit is its
secretariat, and holds its meetings under its auspices, that the determination as to whether a N1 is
in deemed in compliance is in this instance one of the 1CC and not OHCHR.
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International Dimensions
International Fora

In the agenda of the Second Workshop of national institutions
the item Contribution of national institutions and similar bodies to United Nations
human rights bodies and participation in the worked of those bodies was included.
Itis therefore no surprise that a number of representatives of national
institutions which are familiar with this histdry have been exasperated at
similar agenda items remaining on their annual calendar of work with
no formal status for national institutions within United Nations fora.

While there have been some incremental gains since 1993
concerning national institution participation, it was only in 2004 and
2005 that there was a major push to move to a formalization of their
status. The issue of national institutions participating in international
fora came to the fore when the United Nations Secretary General through
Commission on Human Rights (CHR) resolution 2004/75 Nationa!
Institutions for the promotion and protection of buman rights OP 20 was requested
to report to the Commission at its 617 session “on ways and means to enbance
participation of national human rights institutions in the work of Commission, fo
enable them to contribute substantially to the work of the Commission by passing on
their excpert kenowledge and practice experience in buman rights matters.”

At its 14™ session in 2004 (15-16 April 2004), the ICC was
presented by the then Chair of the ICC, the Censeil consultative des
droits de PThomme du Maroc, with a paper which highlighted a number
of possible avenues for national institutions’ participation in the CHR
and other bodies. Background documents submitted during the ICC’s
previous sessions by the Canadian Human Rights Commission (in
cooperation with the national institutions of Australia and France) as
well as the Sectetariat (in consultation with all national institutions)
expressed strong support to greater engagement by national institutions
in the work of CHR and its subsidiary bodies. In addition, the Australian
Human Rights and Equal Opportunity Commission prepared a paper
for the 9% Annual Meeting of the APF on “The role of NHRI in the
Commission on the Status of Women (CSW).”
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At present national institutions are able to patticipate in the work of
the CHR in the following manner:

>
>

Attend all open session of the CHR as obsetvers;

Address the CHR under agenda item 18(b): the speaking times
are not definite and have vatied from 3 to 7 minutes for national
Institutions and up to 12 minutes for regional groups;

Have their statements circulated in their own right provided they
bring 200-250 of their own copies;

Have been provided with their own United Nations Symbols;
Have a dedicated seating place in the Commission room-albeit
with a imited number of seats-from which they may speak.

The Sectretary General’s report Effective Human Rights

Mechanisms: National Institutions and Regional Arvangements-Enbancing the

participation of national human rights institutions in the work of the Commission
on Human Rights and its subsidiary bodies built on these papers and other
consultations held with relevant stakeholders." The report called for:

Consideration as to whether national institutions should be
permitted to speak under all agenda items of the CHR, in line
with NGO speaking rights and that such national institutions are
accorded their own document symbols for materials produced
for the meetings of the CHR and its subsidiary bodies. (The
tepott highlighted that national institutions are accorded speaking
rights under all agenda items of the Sub-Commission on Human
Rights and that the members of Wotking Group on Minorities
have invited national institutions to patticipate in its workings);
Copies of otal statements to continue to be circulated in the
conference room with tepotts produced from the regional
meetings of national institutions as documents of the Commission
(noting that a specific national institution document symbol was.
launched in 2004 (E/CN.4/2004/NI.1, etc.); and

The ICC is requested, in relation to those national institutions
already acctedited as in accordance with the Paris Principles by
the ICC, to put in place a process of reassessment following five

HOE/CN.4/2005/107
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veats of such accreditation, for example, possibly by means of
the insertion of a clause in the ICC Rules of Procedure. It was
proposed that the CHR requests the ICC to, over a period of
three years, to re-evaluate all national institutions already
accredited by the ICC. Those institutions not yet accredited by
the ICC could participate in the CHR sessions as observers with
speaking rights only as part of their country’s government
delegation, in contrast to accredited national institutions which
could patticipate in their own independent right.

A breakthrough occurred with the adoption of CHR resolution
2005/74 National institutions for the promotion and protection of human rights -
following the Secretary- General’s report.'* It finally provided the space
for national institutions to participate in the overall work of the CHR
and its subsidiary bodies. The resolution noted that the CHR:

decides to request the Chairperson of the 61 session, in
consultation with all relevant stakeholders, to finalize, by the 62
session, the modalities for: (@) Permitting NHRI [national
institutions] that are accredited by the ICC Accreditation
Subcommittee under the auspices of the OHCHR, and
coordinating committees of such institutions, to speak, as outlined
in the report, within their mandates, under all items of the
Cormmission’s agenda, while stressing the need to maintain present
good practices of management of the agenda and speaking times
in the Commission, to allocate dedicated seating to NHRI for this
purpose, and supporting their engagement with all the subsidiary
bodies of the Commission; and (%) Continuing the practice of
issuing documents from NHRI under their own symbol numbers.

While discussions are ongoing concerning a United Nations Human
Rights Council the modalities concerning national institutions
participation in the CHR are being finalised. Moteover, national
institutions are presently discussing their role within a Human Rights
Council. Similatly it would appear that cooperation with national
institutions within the Council has been envisaged and that their

" CHR resolution 2005/74 National institutions for the promotion and protection g human rights
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patticipation could possibly be assured similar to that being negotiated
concerning the CHR. Given the precedent of CHR resolution 2005/
74, national institutions hope that they shal1 have similar access to the
Council.

Human Rights Treaty Bodies - Manila 1995 as a beacon

Another important area in which national institutions have taken
an interest relates to the international human tights treaty bodies. This
dates back to the mid-1990s and it is interesting that ten yeats later as
pattof the overall reform of the United Nations Human Rights Treaty
Body system there is a revisiting of the importance of national institutions
in ensuring national level compliance with State: patty obligatons.

OHCHR has in particular begun training national institutions
on their role in the treaty body process with specific attention to follow
up to the treaty bodies’ concluding observations, OHCHR ‘s specialist
National Institutions Unit, the only one of its kind in the United Nations,
has a dedicated focal point on treaty body issues.

National institutions have historically been involved in the
promotion or ratification of international human rights insttuments,
one of the important principles highlighted in the Paris Principles. At
both their second and third International Workshops, national
institutions reaffirmed the importance of the elabotation of a Protocol
to the Convention on the Rights of the Child on the Sale of Children,
Child Prostituton and Child Pornography.” Their third International
Wortkshop held in Manila is pethaps the sttongest of events they have
held vis-a-vis calling for new international human rdghts legal instruments.
In Manila they called upon a protocol to CEDAW enabling the receipt
of individual complaints about non-compliance with the Convention.

At their Fifth Intermadonal Conference in Morocco national
institutions called for the bringing into force of the International
Convention on the Rights of Migrant Workers and their Families.'* They
had previously done so in Manila when they called for, at each of their
periodic meetings, a teport on the application of international-

" anis, 1993 and Mamla. 1995
" Morocco, 2000, 5% International Conference of National Institutons, Rabat Declaration
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instruments on migrant workers and urged their respective governments
to sign and ratify the international human rights instruments on migtrants.
Through a contact group based in Geneva, national institutions wete
sent information on the Convention and encoutaged to look to the rights
of migrants.

At their 7" International Conference held in Seoul, Republic of
Kotea from 14-17 September 2004, national institutions called for the
ratification of the International Criminal Court under the Rome Statute
as well as to adopt domestic legislation in line with the Statute.'> National
institutions had first lent theit support to the Court in Manila, in 1995,
when they urged “the United Nations to create on a permanent basis an
International Criminal Coutt, competent in particular to judge the crime

of genocide and crimes against humanity,”™*.

The Manila workshop also encouraged the ratification of the
International Convention on the Elimination of all Forms of Racial
Disctimination (CERD) and #he full application of its provisions, in particslar
accepting the procedure for individual communications provided for tn Article 14 of
the Convention, and the withdrawal of any reservation they bave formmlated which
lirnit the scope of the Convention. |

With respect to the drafting of a new international convention
on the rights and dignity of petsons with disabilities, national institutions
have followed up on their concern regarding the rights of persons with
disabilities enunciated at their 3td International Wotkshop. For the first
time in their history they are individually and collegially through the
International Coordinating Committee engaging directly in the process
of drafting of the Convention."” Manila also reaffirmed the importance
of ensuring respect for the rights of persons with disabilities.

Another interesting development relates to the Optional Protocol
to the Convention against Torture and other cruel, inhuman or degrading
treatment or punishment (CAT). For the first time in an international

' 7% International Conference of National Tnstitutions, Scoul Declaration, 14-17 September 2004

'* Manila Declaration, I'ird international Workshop of National [nstitutions for the Promotion and
Protection of Human  Rights (21 Apnl 1995).

¥ OHCHR supports the participation of a designared tepresentative from among the 1CC membership

to the Ad Hoe Committer and its related discussions and individual national institutions representatives

also attend. The Furopean Cocrdimating Group of National Institutions and the Asia Pacific Forum of

National Institutions have also submutted position papers to the Committee
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human rights instrument there is actual reference to the Paris Principles,
Atrticle 18 of the Optional Protocol ptovides that when States establish
a national preventive mechanism they shall give due consideration to the
Principles relating to  the siatus and functioning of national institutions for the
promotion and protection of human tights (the Paris Principles). Therefore it
gives the potential for national institutions to officially be the national
preventive mechanism to the Optional Protocol to CAT. Most recently
national institutions have called for the bringing into fotce of the Optional
Protocol to the International Covenant on Economic, Social and Cultural
Rights.'?

While there are no steadfast rules concetning the participation
of national institutions within each treaty body - each treaty body
determines its own operational guidelines - there has been an increase in
such participation and attention paid to national institutions by the treaty
bodies."” Depending on the result of ongoing discussions concerning
human rights treaty body reform there appears to be a growing consensus
among the treaty bodies for a uniform approach to their engagetent
with national institutions. In general, national institutions participation
in the work of the treaty bodies can be summed up as:

¢ Three treaty bodies have issued General Comments on National
Institutions (CERD 1993; CESCR 1998; and CRC 2002);

% A number of national institutions participate independently
during State party presentations to the treaty bodies and some
have been members of the State party’s official delegation;

% Some national institutions have prepared and presented parallel
reports to the treaty bodies;” and

® Sce the conclusions of the Premier Congres des Commissions Nationales de la Francophonic
(Monireal, Canada, 29 September te T October, 2005); 5th International Conference of African Natinnal
[luman Rights Institutions (Abuja, Nigeria, 8-10 November 2003); and the International Reund Table
of Economic, Social and Cultural Rights {New Delhi, India, 29 November to 1December).

¥ For a sampling of the references made by the treaty bodies celating to National Institutions refer to
Annex 1.

% ‘Phe Northern Ireland Human Rights Commission while not an institution which represents the
entice territory of Great Britain and Nocthern Ireland, has been welcamed in the family of aational
institutions and has prescnted parallel reports to the Committee against Torture (CAT) in November
2004; Committee on the Rights of the Child {CRC) in March 2002; the Committee on Economie, Social
and Cultural Rights (CESCR) in April 2002; the Committée on the Elimination of Racial Discrimination
(CERD} in August 2000: and the Committee on the Elimination of Discrimination against Women
(CEDAW) in June 1999. Others which have presented parallel reports include: The Irish Human Rights
Commission to CEDAW in 2005 as well as CERD; The National H{uman Rights Commission of
Thailand to the Human Rights Committec on Civil and Political Rights (ITRC} in july 2003 and the
Australian Human Rights and Equal Opportunity Commission to CERL in February 2005.
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% National institutions ate encouraged by the treaty bodies to assist
in follow up to the Concluding Observations.

An area in which national institutions have yet to exercise their powets
relates to the rights or petitions presented to treaty bodies. For example,
the right to petition of national institutions before the Human Rights
Committee, which monitors implementation of the International
Covenant on Civil and Political Rights (ICCPR), has yet to be exercised
by a national institution. NGOs, itrespective of theit status -ECOSOC
ot not, are able to petition the Committee and therefore it would appear
that there would be nothing preventing national institutions to do so as
well. Similarly the Optional Protocol to- the ICCPR offers a right of
petition to individuals who allege a violation of the rights provided for
in the Covenant and who have exhausted domestic remedies.

Regional and Other Groups

There now exists in Africa, the Americas, Asia and the Pacific,
and Europe regional groups of national institutions. What they have in
common is a general approach to inclusion rather than exclusion in
relation to compliance with the Paris Principles; a move to building

capacity and sharing experiences at the regional level; and close links
with OHCHR and the ICC.

In Manila in 1995, national institutions following on the address
of President Ramos’ statement concerning the need to establish a
regional human rights mechanism in the Asia Pacific, recommended
that priorsty be given to the development of appropriate regional arrangements to
ensure the gffective implementation of international human rights instruments and
of the Principles and to specifically enconrage Member States in the Asia-Pacific
region fo esiablish appropriate regional buman rights arrangements for the promotion
and protection of human rights. It was in Manila where the idea of a regional
workshop for national institutions for the Asia Pacific was first raised.

The following year, at the First Asia-Pacific workshop of National
Human Rights Institutions held in Darwin, Australia from 8- 10 July
1996 the Asia Pacific Forum of National Human Rights Instirutions
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(APF) was founded.” Present were four of the five Human Rights
Commissions which then existed in the region: Australia, India, Indonesia
and New Zealand. At that time the APF was to be an informal body
but is has since taken on a greater structure with a Permanent Secretariat
based in Sydney, Australia. Its membership is now at seventeen with
thirteen full time, three associate and one candidate member.™ What is
interesting in the context of APF is that it reviews applications of
msttutions, which wish to be Members of the APF based on the
Member’s views of whether the applicant complies with the Paris
Principles. Applications are discussed in collegian among the Members
behind closed doots. Discussions relate to a written application but
applicant institutions, if present, are generally given an opportunity to
respond to questions from the membership.

The First Regional Confetence of Aftican National Human
Rights Institutions was held in Yaounde, Cameroon from 5-7 February
1996 under the auspices of the United Nations Centre for Human Rights.
By way of the Yaounde Declaration, the conference resolved to support
the establishment and strengthening of human rights institutions in Aftica,
called for the ratification of international human rights instruments and
incorporation of those into domestic law;, affirmed the indivisibility,
universality and interdependence of all human rights, and stated that
human rights were essential for a vibrant democracy. At this Confetence,
a decision was made to create a Coordinating Committee for African
National Human Rights Institutions. This Coordinating Committee,
which consists of eleven national institutions drawn from across all five
regions of the continent, collaborates closely with OHCHR and the
ICC. It is in the process of establishing its Permanent Secretatiat in
Kenya.

It was in 2000 that the Network of the National Institutions of
the Americas was established. While there are a number of networks of
national and state level institutions in the Americas there was not one
network which held membetship in accordance as to whether the

A Larckia Declaration. Durban, Australia, 10 July 1995
Z Jior the members, mandate and activitics of the APE refer to wwwasiapacificfotum.nct.
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instituion complies with the Paris Principles. Hence ata Conference in
Mexico City in November 2000, the Network was born with an inittal 7
members. It now has 13 members with institutions of the Caribbean as
observers. The Network bases its membership on the ICC’s
determination of compliance with the Paris Principles and does not
have its own formal review structure as the APF Its Permanent
Secretariat lies with the National Human Rights Commuission of Mexico.

In the European context the European Coordinating Group of
National Institutions was established in 2002. It initially was quite small
as it based membership on the ICC’s list of accredited national
institutions - four initial membets. It too has expanded mixing both
accredited and non-accredited institutions within its membership. It is
increasingly looking eastward beyond western Evropean with tespect
to those who participate in its events. In addition to close cooperation
with OHCHR it has established a working relationship with the Council
of Europe and the European Commission. It is very engaged at present
in discussions concerning the establishment by the Eutopean
Commission of a2 Fundamental Rights Agency and engages on policy
positions with the Commission and the Council of Europe. In this regard,
it to date is the most active group concerning regional human rights
mechanisms. However, due to its focus on Western Europe it has not
moved as much as other regions with respect to shating of experiences
and capacity building.®

National Level Initiatives

National institutions arc seen as core to national protection
systems and effective country engagement through their capacity to assist
in implementation of international human rights norms. Their work
essentially cuts across all themes and in theory should serve all people.
Itis certain that while the Paris Principles call for a national institution
having as broad a mandate as possible, depending on the institution

¥ There have been some uxchanges, for example berween the Danish Institace for Human Rights and
the Northern Ireland Human Rights Commission but they have been quite few. A project {JOIN) of
mutual cooperation with thg Council of Europe and the United Nations with National [nsticutions
within Europe 15 under development.
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execution of its mandate may be challenging, ‘T'his depends not anly on

political will but having the human and financial resources to carry out
one’s work effectively.

It is not the purpose of this paper to review all the areas of
competency of national institutions. Rathet it is in part to give a flavour
of some of the new directions in which national institutions are
embarking. One of the most interesting developments is the growing
role of national institutions in the administration of justice. Increasingly
national institutions are empowered to bring legal cases to protect the
rights of individuals. This action can also lead to changes in law and
practice. Some national institutions have the power to bring cases on
behalf of those unable to do so-often from the most marginalized
groups ot individuals for whom access to justice is difficult (children,
persons with disabilities, those in detention). One of the most common
forms of intervention is as an amicus curiae providing advice to the court
on particular cases. This helps inform the coutt on human nghts aspects,
which might otherwise go unseen.

Other quasi-judicial funcions which some national institutions
have include the powers to issue summons or orders for a person to
appear before the national institution; to question a person in respect
of any subject matter; require disclosure of information from any .
person; and commit a person for conternpt. Similarly where a violation
has occurred some national institutions can order the telease of a detained
or restricted petson; payment of compensation; or any other legal
remedy or redress.” Concerning the seeking of remedies some national
institutions can go to court to seek a remedy which the coutt may provide,
but others ate able to seck the help of the court to ensure that their
recommendations ot decisions are enforced.” It is important when
dealing with human tights violations to seek full accountability of actions

# The Uganda Human Rights Commission has some of the strongest powers in this regard. Refer to
the Upandan Constitution articles 53 (1) and (2).

% f one looks to the example of the Ghanaian Commission on [uman Rights and Administrative
Justice this pawer is used in few circumstances. Of the 64,000 cases received by the Commission
since its establishment the Commission only took 43 cases to court ro enforce its decisions, See fustice
mile Vrancis Shoet, Direr Powers of Inervention: To Litigate or Not 2 pager presented to the QHCHR
sponsored Round “Lable: National Lnsticutions and the Adminwstration of Justice, Copenhagen, Deamark,
13-14 Novembur 2003,
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and not encourage impunity. In this regard, national institutions should
assess what powers are available to them and where necessary seek quasi-
judicial functions or the capacity to directly access judicial processes.
This is particularly relevant in states where the judiciary is weak or
inaccessible. '

Justice Emile Short of the Ghanaian Commission on Human Rights
and Administrative Justice provides a succinct list of potential areas
where a national institution can gain access to the courts:

*  Empowering the national institution to initiate contempt
proceedings in court for failure or refusal to comply with a
subpoena issued by the national institution;

*  According feus stands to the national institution as a complainant
inits own right;

* According the national institution official status as amscus cutiae;

+  Granting a powet of intervention in relevant cases;

*  Empowering the national institution to provide assistance to
individuals seeking to redress grievances through the courts;
and/or

* Granting the national institution power to apply to the court to

enforce its decisions or recommendations.®

Another growing area of attention on the part or national institutions
relates to economic, social and cultural rights. National institutions are
well placed to ensure the realization of economic, social and cultural
tights due to the fact that they are accessible, generally representative
and able to be pro-active. This is in some contrast to the courts. In some
instances this will require national institutions to take a broad
interpretation of their mandate and clear prioritization of efforts in this
area. This can be, for example, taken by interpreting discrimination which

* Justice Vimule Francs Short. Diredt Powers of Interrension: "l Litigate ar Not 2 paper presented to the
OHCHR sponsored Round Table: Naboml institunons and the Admunsstration of Justice, Copunhagen,
Denmark, 13- 14 November 2003, For the Conclusion  of the Round Table refer to the Report of the
Secretary-General: Liffective Functioning of TTuman Rights Mechanisms: National Institutions and
Regional Arrangements; 7 January 2003 E/CN.4/72005/106.



64 / Journal of the NHRC

may be considered civil ot political as in relation to social, economic ot
cultural — for example in relation to sex discrimination. Similarly the
power of national institutions to undertake systemic reviews also enables
them to address issues through an economic, social and cultural rights
lens. The rights of persons with disabilities and child poverty setve as
examples.” Similatly by using a human rights framewotk and promoting
a rights based approach, a national institution can work with government
ministries and departments which have not always been seen as relevant
to promoting and protecting human rights - planning ministries, finance
and economics departments and ministries, ctc.

The South African Human Rights Commission (SAHRC) and the
Indian Human Rights Commission have been two of the most active in
exercising their powets regarding economic, social and cultural rights.
The decision of the Constitutional Coutt in the Grootboom case has
been hailed as a great victory for the homeless and landless people of
South Africa®® The SAHRC assisted the coutt by furnishing it with
teports it received from various govertiment departments, monitoring
and assessing the observance of human rights, particulatly socio-
economic rights such as access to housing and welfare. The judgment
made a substantive contribution to the development of jurisprudence
on socio-economic tights and the nature of the positive duties placed
on the State to realize these rights.

The Indian National Human Rights Commission has continued to
redress numerous individual complaints that it has received from persons
suffering from casteism and alleged acts of disctimination. In furtherance
of its statutory responsibilities, the Commission has thus accorded the
highest ptiotity to ending discrimination against Scheduled Castes and
Scheduled Tribes and in seeking to eradicarte pernicious practices which
largely affect the economic social and cultural rights of the members of
these communities.

2 This 1s not meant ta minimize the importance of individuz! complaints handling procedures,
indeed 1 would argue that an effective national institution should have both the capacity to receive and
investigate individual complaints and address systerme 1ssucs.

¥ Government or the Republic of South Africa v Groatboom 2000 (11) BCLR 1169
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Relations With Others
Office of the High Commissioner for Human Rights

Since the establishment of their international network, national
institutions have suppotrted the work of the then Centre for Human
Rights and the present Office of the United Nations High Commissioner
for Human Rights. The Canadian Human Rights Commission at the 3
International Workshop of national insgtutions in Manila noted:

What it needs is not an end to talk about bigh-minded principle, but action
10 back them up. Any action must proceed at two levels: improving the capecity
of the international machinery -mainty the High Commissioner’s office and
the Centre -1 operate effectively; and providing the wherewithal to get on with
the job at the national level where real buman rights problems present themselves.
Both of these require dedzcation, cffort and financial commitment.

National institutions can play their part by urging their national governmenis
to support an increase in the funds allpcared fo the UN Centre out of the
regular budget and to the Voluntary fund for the purposes of creating and
strengthening national buman rights instiiutions....

Subsequent meetings and conferences of national institutions have
called for the same. In addition, resolutions of the CHR regarding
national institutions consistently have called for support to OHCHR in
relation to its work on national institutions.

National Institutions and Classical Ombudsman

At the Second International Workshop of National Institutions for
the Promotion and Protecion of Human Rights, held in Tunis, Tunisia,
13-17 December 1993, Jacques Pelletier, the then Mediator for the French
Republic, highlighted a plan of six points for enhancing cooperation
between national institutions and similar bodies {Ombudsman, Mediators
and People’s Advocates). In particulat he called for:

a) A list to be prepared of all national institutions and similar bodies
complying with the Principles adopted in October 1991,

b) The Udited Nations Centre for Human Rights to be designated as
the coordinating body for exchange of information;
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¢) An insttutional link to be established between all or some national
institutions and similar bodies;

d) Pertodic and regular joint meetings to be otganised;

¢) A programme of joint action to be dtawn up,

f) Aninformation letter to be published.

It was stressed that national institutions and similar bodies were
complementary and did not compete with each other. The International
Ombudsman Institute (IOT), established in 1978, was in some ways a
precursor to its sister body the ICC. The call by Mr. Pelletier, however,
has only been partially met. While some membets, such as the Mexican
National Human Rights Commission are members of both the ICC
and the IOI there has been litde formal contact between the two bodies.
Where the typology of national institutions is increasingly mixed - for
example many institutions in Latin America and Central and Eastern
Europe deal with both traditional maladministration and mote clearly
defined human tights issues - it would appear rational that greater
coordination occur between these entities. Indeed if one reads the IOI’s
main objective it is clear that providing effective service delivery and
good governance is linked to the enjoyment of human rights:

The role of the ombudsman is to protect the people against
violation of rights, abuse of powerts, error, negligence, unfait
decisions and maladministration in order to improve public
administration and make the government’s actions more open and
the government and its servants more accountable to members
of the public.”

Supporting Each Other

'The national institution meeting in Tunis also began a call for
coordinated action when a national institution was under threat. For
example at that meeting national institutions called on suppott for the
head of the National Human Rights Commission of Togo and addressed
a message of solidatity in support of members of the then Algerian
National Human Rights Monitoring Otganisation who were subjected

B Refer to the 101 website: beepr//waw lawualberta.ca/ centres /iol/
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to threats at that ime. Again in Manila in 1995, representatives called
on suppott to the Algerian National Human Rights Institution in
particular in support of its work regarding the defence of the rights of
womern.

1n 2005, the ICC adopted its eatly warning guidelines, which call for
the ICC and institutions such as OHCHR to move expeditiously, with
the consent of the national institution under threat, with a series of
measutes to support the institution. The ICC considered the following
threats, which could be considered for action:

» Calls for abolition of the institation;

» Impediments placed on the institution concerning required
suppott to ensure their very existence and the effective
functioning of their mandates including:

+* Financial
* Restriction of mandate

%+ Creation of addidonal/competing institutions which are
more

% government odented

» Intimidation and/or threats of death or violence against
members or staff of the institution.

Possible action could include:

% Posting on the natdonal instirutions website (www.nhr.net)
information concerning facts regarding the threat and
the proposed action;

% Requesting the ICC Chair and OHCHR to write or make
contact with the requisite; authority concerning the
alleged threat;

» ICC Chair can request the intervention of other Nis and in
particular ICC Members; and

» OHCHR, can if apptopriate, make contact with the
Governmental authorities.
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Depending on the nature of the threar the process can be
incremental. If resolved through direct contact with the authorities then
the process can stop. If not then additional pressure may be requited,
for example:

* Engaging with the national and international media;

% Requesting the intervention of the relevant United
- Nations ot regional special mechanisms, in particular for
example the United Nations Special Rappotteur on
Human Rights Defenders, the African Rapporteur on

Human Rights Defenders, the European Human Rights
Commissioner, etc;

%+ Drawing the issue to the attention of the United Nations
treaty bodies;

** Drawing the attention to the key International and
Regional NGOs;

% Drawing attention to the issue of concern in the
Commussion on Human Rights under agcnda item

18(b). .

While such protection of national institutions is important they
are also prepared to take to task sister institutions which are considered
to no longer comply with, ot deviate from, the Paris Principles. The
ICC Rules of Procedure provide that:

Where the circumstances of any member of the group
of National Institutions change in any way which may
affect its compliance with the Paris Principles, that
member shall notify the Chairperson of those changes
and the Chairperson shall place the matter before the
accreditation sub-committee for review of that membert’s
membership.

Where, in the opinion of the Chairperson of the ICC ot
of any member of the accteditation sub-committee, it

M Natigwe! instituiions in meeds Guidelines Jor Varky Warsing 25 adopred by the ICC dunng its 16th sesmon
held in Geneva 14-15 Aprit 2005
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appears that the circumstances of any member of the
group of National Institutions may have changed in any
way which affects its compliance with the Paris Principles,
the Chairperson or sub-comrmittee may initiate a review
of that member’s membership.”

This power by the Chair has yet to be fully exercised though regional
groups such as -the Asia Pacific Forum have had discussions concerning

their own members.*
Working with Civil Society

Non-governmental organisatons have increasingly taken an
interest in national institutions. This interest, however, is not always one
which welcomes their participation and certainly tends to be an
assessment with some scepticism. Amnesty International, for example,
issued its papet Proposed Standards for National Human Rights Commission”
It issued a subsequent paper Recommendations for effective protection and
promotion of human rights* Human Rights Watch also prepared an
assessment of national institutions in the African continent. The
International Council on Human Rights Policy prepared an interesting
work relating to the performance of national institutions.® It has now
completed with OHCHR and national institutions an assessment of
indicators of efficiency of national institutions with a view to being able
to assist national institutions in ensuring compliance with the Paris
Principles.®

" Article 3(g) of the TCC Rules of Procedures as adopted on 15 April 2000 and amended on 13 Apil
2002,

¥ The compliance of the Nepal National Human Righes Commission was discussed during their
meenng in Geneva, Switzerland on 12 April 2005,

AL Index TOR 40/01/93, January 1993,

* Nztional Human Rights Instntutons: Amnesty International - Recommendations for effeetive
protection and promotion of [Human Rights, Al Index 1OR 0/007/2001; 15t October 2001.

¥ Perfurmance and legitimacy - National Human Rights Inctitations, International Council on Human Rights
Policy, 2004.

Y Assessing the Lffectiveness of Naifonal Human Righis Institations, Office the United Nations High
Commissioner for Fluman Rights and the Tnternational Council on Human Rights Policy, 2005.
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Regarding actual guidelines concerning national institutions and
NGO cooperation, the Kandy Declaration is perhaps the most
instructive.”” What is evident is that the potential for collaboration exists
while both patts of the human rights movement must respect each others
mandate and methods of operation. While there are some who believe
training of national institutions and NGOs on cooperating together is
necessary, I would argue that joint activities and initiatives are the best
way forward. Such initiatives build confidence, trust and a common
understanding of their respective mandates, ways of functioning and
issues. At the 7th International Conference of national institutions held
in Seoul, Republic of Korea 14-17 September 2004, NGOs and national
institutions jointly discussed the role of national institutions in dealing
with conflict and in countering terroristn, respectively. The NGOs, for
the first time at an International Conference of National Institutions,
held a pre-Conference forum to assess their positions on the subject
matter and also agree on what their expectations were vis-a-vis national
institutions. National institutions for their part welcomed the
participation of NGOs - despite their status as obsetvers - in discussions
during the Working Groups as well as in shaping the final Declatation.

Itis crucial that when national institutions are being established
that the relationship with civil society be cemented from the start. For
example, it was the NGO community of the Republic of Kotea which
was the most vociferous concerning the establishment of the country’s
National Human Rights Commmission, empowering it with public
credibility today. A similar conviction on the part of civil society was
evident in Thailand concerning the establishment of its national

institution. While, in the case of Japan, there does not appeat to be a
concerted broad-based effort by civil society regarding a national
institution for that'country and therefore the process has been more
fraught with a lesser broad based view of a publicly owned institution.™

" Kandy Programme of Action, Cooperation between National Institutions and Non-Governmental
Organisations. Workshop on National Institutions and Non-Governmental Organisations: Working in
Partnership, Kandy, Sri Lanka, 26-28 July 1999, -

* ‘The contribution of the NGO IMADR and the Japancese Bar Association concerning the establishment
of a national institution must be recognised. For further discussion concerning NGO and national
institution relations see the British Council report of the workshop on “Natonal Insdtutions and
Non-Governmental Qrganisations: An Agenda for Cooperation™ held from 22 November to 25
November 2004 in Celomba, Sri Lanka {refhetp:/ /humannghts. britishcouncil.org).
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The Way Forward

A roundtable otganised by OHCHR on 10 and 11 December
2004 provided the space for national institutions, NGOs and OHCHR
to reflect on the Patis Principles. Participants while reaffirming the Paris
Principles also highlighted that there was a . need to ensure their effectwe
implementation and build on them.”

A main area where national institutions are the weakest in their
compliance with the Paris Principles - at least the spirit thereof - relates
to their members’ appointment. Appointment by executive or
governmental decision without any public consultation or competitive
process can weaken the perception if not the reality of the independence
of the institution. A challenge for national institutions is therefore how
to better the existing legislation to ensure a more open and transparent
appointments process. Appointments solely by heads of state withouta
proper consultative process involving civil society, government and the
voices of oppositdon should no longer be tolerated.

If national institutions are to have a more prominent international
role they must remain vigilant in ensuring the effective conduct of their
mandate and be steadfast in any action taken which could compromise
it. White itis recognised that there is an inevitable balancing act which
national institutions must play in their relationship with governments,
there is at the end of the day an absolute need to be able to address
concerns and alleged violations by state and non-state actors. This
therefore requites constant affirmation through words and action by a
national instirution demonstrating clear independence. This cannot be
more so in times of crisis and conflict. It is therefore not surprising, and
justifiable, that in countries such as Togo and Nepal, where there has
been conflict due to an absence of democtacy, that civil society has
raised its voice loudly. It is critical that the Paris Principles be adhered
to and that the letter and spirit of their draftets be respected.

Natonal institutions over a2 number of years have made a number
of important pronouncements, whethet they relate to a particular country

* Conclusions of The Paris Principles: A Reflection, International Round Table, OHCHR, Geneva,
Switzerland, 10-1 1 December 2003,
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situation ot the evolution of an international human rights framework.
What will be the challenge is to ensure follow-up and implementation
of such pronouncements. Such follow-up will require consistency of,
and at imes concerted, action and effective follow-up mechanisms. Issues
which are raised at one International Conference should not be left to
the Declarations but rather should provide the basis for effective
implementation and subsequent monitoring theteof.

Effective and independent national institutions which are in full
compliance with the Paris Principles can conttibute to decision making
bodies regarding human rights, Mr. Louis Joinet of the French
Consultative National Human Righrs Commission at the Tunis Meeting
suggested that national institutions should be represented on the board
of directors of the UN Voluntary Fund for Technical Cooperation.*
Present discussions concerning the establishment of a European

Fundamental Rights Agency include the ditect role national institutions
can play within such an institution.

It is time, after over 10 years of lobbying for an enhanced role
for national institutions which comply with the Paris Principles in United
Nations fora, that this is assured. This should not only be restricted to
the traditional human rights bodies such as the Commission on Human
Rights or any‘ successot body but extended throughout United Nations
activities given the Secretary-General’s commitment to ensuring that
human rights be a cross cutting theme throughout all of the United
Naton’s wotk.

National institutions ate here to stay as national, regional and
international actots in ensuring respect for human rights. They are key
to the establishment of national human rights protection systems. The
increasing recognition of the impottance of international human rights
standards, and their further development, and an appreciation of human
rights as interdependent, indivisible and interrelated, are the background
for the future work of national institutions and the strengthening of
national protection systems. Most institutions which ate now being
established have within their legislative mandate direct reference to the

¥ para. 32 L/CN4/1994/45,
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international treaties including the power to monitor the implementation
of international instruments, to propose the ratification of existing and
new ones, contribute to the preparation of State party reports in relation
to the treaties, and assess whether domestic legislation is in conformity
with the international standards.*' Those institutions which were created
ptior to the adoption of the Paris Principles can be strengthened by
having such references incorporated into their legislation. All national
Institutions should avail themselves of the international treaties to which
their States are a party and refer to these treaties when making human
rights determinations.

A principal challenge of a national institution is to ensure that it
is adding value to, and complementary to State institutions providing
that with respect the promotion and protection of human rights that
other institutions may be unable to undertake. Therefore when measuring
the success of a national institution, it is important to ensure due
consideration is taken to its different role in relation to the executive,
legislative or judicial branches of government.* The added value can
also be to take to task those who are not meeting their international and
nadonal human rights obligations and proposing solutions to advance
the human rights cause. Such work requires patience, perseverence,
tenacity and many times courage. However the examples of national
institutions that exist today demonstrate that investing in them can pay
important human rights dividends.

* Yor an interesting discussion of this refer 1o Ontaric Human Raights Commussion and the Canadian
Fluman Rights Foundation, Pelicy Disfogue: Human Riphts Commiivions: Future Directions, "loronto, Ontario,
28 Vebruary 2000. The example was-discussed of the Ontario Human Rights Commission referning to
the Tnternational Convention on the Elimination of Discrimination against Women in establishing its
Policy on Discrimination becawse of Pregrany. Other discussions revolved of the lack of reference to the
wmternational instruments by Canada’s [uman Rights Commussion.

* For a discussion regarding the cffeetiveness of national institutions refer to Asserting the Lffecterencis
af Nationa! Human Rightr Inititutions, Office the United Natiens High Commissioncr for HMuman Righes
and the International Counail on Human Rights Policy, 2005.
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This article “The ABC OF NATIONAL HUMAN RIGHTS
INSTITUTIONS’ was written by the author in the year 2005.
Thereafter the following Developments have Occurred with the
Constitution of Human Rights Council.

— Editor

The major change that have taken place in the United Nations
System is the creation of Human Rights Council which replaces the
Commission for Human Rights. The Human Rights Council envisaged
greater responsibility on the National Human Rights Institutions. In the
seventh session of International Cootdinating Committee of National
Institutions (ICC) which was held at Geneva in April 2006 it was agreed
to priotitize the issue of NHRIs access to Human Rights Council. In
putsuant to the above decision it was decided to establish a working
group to develop the ICC position on the role of NHRIs in the human
rights council. The working group consists of one representatives from
each of four regional groups. One of the major tasks of working group
was to give final shape to the ICC paper on the role of NHRIs in the
Human Rights Council and accordingly the following recommendations
ate approved by ICC:

NHRI contribution to new functions of the Human Rights
Council and review of existing mechanisms

NHRIs ate committed to contribute substantively to the process
of consolidating the work of the Human Rights Council in its first year
of work and to ensure inter-session follow-up to the results achieved in
session based on our constructive and consultative approach to human
rights promotion and protection. NHRIS, regional coordinating bodies
and the ICC therefore have a role to play in various types of procedures
of the Council, though the exact natute of that role will depend to some
extent on the manner in which the Council fashions its procedures and
the decisions of individual NHRIs.

Specifically, NHRIs have a role to play in relation to:

(2) the Special Procedures of the Commission on Human Rights, in
particular the thematic and country mechanisms, which the
Council is to “assume, review and, where necessary, improve
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and rationalize.... In otder to maintain a system of special
procedures, expert advice and a complaint procedure” (GA
tesolution 60/251, para G);

(b) the new procedure for universal periodic review of the
petformance of all member States of their human rights
obligations ((GA resolution 60/251, para 5(¢)); and

(c) the exercise by the Council of its mandate “to address situations
of violations of human rights , including gross and systematic
violations” (GA resolution 60/251, para 3) and “to contribute,
through dialogue and cooperation, towards the prevention of
human rights violations and respond promptly to human rights
emergencies” (GA tesolution 60/251, para 5(f)).

The Human Rights Council, its subsidiary bodies and spectal procedures
should therefore take steps to ensure that they seek the participation
and input of NHRIs directly and through the ICC/regional coordinating
bodies into their activities and take advantage, whete apptopriate, of
the role of NHRIs as a bridge between the international and national
levels.

This participation could include:

* Monitoring the State’s compliance with recommendations
adopted by the Council in relation to particular situations.

* Providing a right to NHRIs to present recommendations,
suggestions and reports relating to the promotion and
protection of human rights.

* Providing a right to NHRIs to comment on any reviews
instigated by the Council of its procedures or effectiveness.

* The Human Rights Council should consider establishing a
mechanism which allows NHRIs to raise issues of special
concern with the Council,

NHRI interaction with the Special Procedures

* 'The Human Rights Could encourage the Special Representative
of the Secretary-(seneral on human rights defendets to interact
closely with the ICC in relation to the protection of NHRIs
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and theit members, in particular with regard to threats against

them

* Consideting the specific role and expertise of NHRIs in
ptotecting and promoting human rights at the national level,
Special Procedures of the Council should take into account
any relevant information made available by NHRIs.

* Inrelation to country missions by Special Procedures, NHRIs
should be advised of the mission in a imely manner and could
be included in the program of the mission.

NHRI participation in the universal periodic review

* NHRIs could be given the right to comment on and contribute
to the process of defining the universal periodic review
mechanism so as to ensure that this new mechanism and other
UN human rights mechanisms such as treaty monitoring bodies
and Special Procedure are mutually reinforcing and coherent,
including that practical reporting formats are developed. The
mechanism to be adopted must be just fair, transparent,
consistent and reasonable.

* NHRIs could provide information on the fulfillment by the
States of its human tights obligations, including follow-up by
the States on previous recommendations of the Human Rights
Council and other UN human rights mechanisms such as treaty
monitoring bodies and Special Procedures. NHRIs could also
be encouraged to comment on draft state reports.

* NHRIs could advise the States on follow-up to the
recommendations of the Human Rights Council.

If country missions are to be undertaken in relation to the
universal petiodic review; NHRIs should be advised of the missionina
timely manner and could be included in the program of the mission.

The othet major developments during the past one year was the
adoption of UN Convention on Disability and an Optional Protocol
by the UN Adhoc Committee on the Disability. The United Nation
Adhoc Committee in its eighth session after several discussions adopted
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the convention on Disability. The text agreed on 25" August 2006 by
the Adhoc Committee is subject to review by the Drafting Group. The
function of the Drafting Groupis only to tidy up the text. This convention
will entet into force after the ratification or accession by 20 states. It will
establish a new treaty body, the committee on Rights of Petsons with
Disability.

The article 33 of the adopted convention of disability is of
particular importance to the NHRIs. The text of article 33 is as follows:

“Article 33-National Implementation and Monitoting

1. States Parties, in accordance with their system of organization,
shall designate one or more focal points within government for
matters relating to the implementation of the present Convention,
and shall give due consideration to the establishment or
designation of a coordination mechanism within Government
to facilitate related action in different sectors and at different
levels.

2. States Parties shall, in accordance with their legal and
administrative systems, maintain, strengthen, designate or
establish within the State Party, a framework, including one or
mote independent mechanisms, as appropriate, to promote,
protect and monitor implementation of the present Convention.
When designating ot establishing such a mechanism, States
Parties shall take into account the principles relating to the status -
and functioning of national institutions for protection and
promotion of human rights.

3. Civil society, in particular persons with disabilities and their
representative organizations, shall be involved and participate
fully in the monitoring process.”

This provision is important as specifically obligates a state party to
identify one or more institution at the navional level to monitor the
implementation of the convention and requires the state party to take
into the account the Paris Principles when establishing or designating
such a body. Tt means that NHRIs will have to prepare themselves to
assumne this role under the convention when their state becomes a patty
to this.
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KNOWLEDGE FOR EMPOWERMENT:
A HUMAN RIGHT PERSPECTIVE

Prof. Ranbir Singh

- “We all want to matter, from the poorest, marginalized to the
most powerful individual and community, We want our views to
be beard, our pain and suffering addressed, our hopes and aspirations
fo e acknowledged. The motivational power of thir universal
desire 1o be relevant has always encouraged me.

Demacracy theoretically offers every indiiidual an equal votee
tn deciding our collective future. 'That is empowerment. Butitisa
long voyage from theory fo practice. It is along this journey that we
can nurture individual and collective motivation with compassion
and understanding, or sow the seeds of our collapse through
indgfference, shatter dreams and silence voices. Our fifly five year
excperiment with democracy bas been a mixed bag.”

| Aruna Roy’

By way of a Prologue:

The very aim of education process should be to impart knowledge
that equips or empowers an individual to take charge of the wotld
atound him or herself. Itis in furtherance of this goal that education
should he disseminated. The purpose of the exetcise should be to
produce human beings who can internalize the ideals taught to them,
only then can knowledge be truly beneficial. In the Preamble to the
Constitution of India, the people of the country resolve to “secure fo all
its citizens justice social, economic and political”. It also speaks of promoting
“fraternity and atsuring dignity of the individual’. Both these goals when read
together gives a pictute that dignity of life can only be secured if justice
is meted out in the fairest possible manner. This petspective can be only
embodied if there is a shift from the Jetter of law to the spirit of law?

U Member, National Adrivary Council, Autivisi,

2 South Asia [{uman Rights Documentation Centre, ‘India’s NHRC: No cffort for Compliance of
Directions’, Natioral Human Rights Institutions in the Aria Pacific Region (South Asza Muman Righes
Documentation Centre 2002), p. 20.
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Empbhasis on different arguments justifying the value and necessity of
education from the point of view of the individual as well as society has varied
according to the historical needs of any society in different stages of 115 evolution. The
Jirst argument regards education as a value in ifself, since it develops the personalety
and the rationality of individuals. The assumption here is that society, vecogniging
the innate value of rationality and learning, accords a high status to the educated. |
The second argument emphasises the usefulness of educated persons to soctety at
large. Their knowledge, by serving a social purpose, raises their status in society.
From the point of view of the individual, education provides the necessary qualification
to fulfil certain economic, political and cultural functions and consequently improves
his socig-economic status.

With the recognition of the need to direct the process of social
change and development towards certain desired goals, education has
come to be increasingly regarded as a major instrument of social change.

“The realization of the country’s aspirations tnvolves
changes in the knowledge, skills, interests and values of
the people as a whole. This is basic to every programme
of social and economic betterment of which India stands
inneed.......... If this ‘change on a grand scale’ is to be
achieved without violent revolution (and even for that it
would be necessary), there is one instrument, and one
instrument only, that can be used: Education.”

One of the expectations from this directed use of educaton is
that it will bring about reduction of inequalities in society, on the
assumption that education leads to equalization of status between
individuals coming from hitherto unequal socio-economic strata of
society. * Tt was on this argument that the Universal Declaration of Human
Rights included education as one of the basic rights of every human
being. The Constitution of the UNESCO directs its efforts to achieve
‘the ideal of equality of educational opportunity without regard to race,
sex or any distinctions, economic or social’.

* Education and National Development, Report of the Indian Education Commission, Chapter 1,
pp. 7-8.
* Ibid., pp. 18-19.
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Human Rights of an individual can only be realized if a basic
level understanding exists as to what are your rights that are inextricably
linked with your sutvival, only then can you stand up and speak for
yourself. What is being advocated thus is an education system that leads
to capability expansion, as Amartya Sen had put forth. Education should
lead to overall development of capability to perform. Thus, the fact of
acquiring an educational degree then becomes subsetrvient to what you
can do with your life after this degtee has been conferred. Whether or
not education system produces such results is a matter that has to be
seen, but the goal of legal education should be furtheting of capabilities.
Human beings should be seen as an end in themselves and not just as
means to an end.

Contextualising the issue to Indian Scenario: Myth and Reality:

The pictute painted above is an ideal situation, mote often the
reality is far away from it. In case of India there are various social factors
that need to be taken:on board in order to develop a proper
understanding of what human rights issues are central to Indian society.
Itis a contextual understanding of a given scenario that yields best results.
More than half of the population still lives helow poverty line, the country
is still ridden with caste based inequalities, women and girl child have
still not been given their due. It is therefore, imperative to look at all
these factors is greater depth and then draw a conclusion as to what are
the needs of Indian society today. Also an analysis will be made of the
criminal justice system so that the front where the most gross abuse of
human tights occur is brought to light and the horrifying stories are
natrated to drive home the point that rights here have to be looked atin
a wholesome manner. |

Economic Realities:

Though a look at the booming stock markets and high rate of
Gross Domestic Product (GDP) will give a picture that economic
condition in India is better than ever before, but the time has come to
look at this ‘feel-good factor’ with a more critical perspective. The fact of
globalization has masked the reality that major part of Indian population
is still poverty stricken.
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Economic Globalisation has also reduced the sense of isolation
felt in much of the developing world and has given it, access to
knowledge well beyond the reach of even the wealthiest in any country
a century ago. Increased communication has brought immediate attention
to gross violation of human rights in a particular locality throughout
the world. Itled the culture of human rights to flourish, as international
community became more sensitised to serious human rights violations
occutring anywhere in the wotld.> As, trade and investment became
mote important to a country’s economy, it become more important
how itis perceived abroad, because governments and corporations may
refuse to do business with what is seen as a repressive state. All this has
created the conditions in which the human rights stand a better chance
of being realised.

While these developments are exemplary, the persistence of
serious social and economic problems is evidence that they are not a
panacea. There are more than one billion people living in conditions of
extreme povetty, countless millions unemployed and underemployed
in the developing wotld, an estimated child workforce of between 100,
and 200 million, often subjected to the most inhuman forms of
exploitation. Though, most of these problems predate the advent of
economic globalisation, but increasingly it is being asked whether it is
not exacerbating some of the conditions and whether an undue emphasis
has notbeen put on free trade and the market economy to the detdiment
of consideration of social problems and violations of human rights
arising from economic globalisation.®

One of economic globalisation’s significant commitments has
been to economic growth and trade expansion and there have been
spectacular success in achieving both. Yet the things that most of the
people really want- proper means of livelihood, heailthy and
uncontaminated food, a clean envitonment - seem to slip from the grasp
of mostof the world’s people with each passing day. This is becoming
petvasive in almost every locility of the world and there is gtowing

* Joseph Sugltz, Globulization and [1s Discontents, p. 4.
¢ Amit Sengapta, Health in the Age of Globulization, p.67.
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suspicion among people the world over, that something has gone very
wrong The wotld is increasingly being divided between those who enjoy
opulent affluence and those who live in dehumanising poverty. Evidence
of resulting social stress is everywhere: in rising rates of crime, drug
abuse, suicides, divorces, environmental disasters, etc. Taken together
all these manifestations constitute a global human crisis.” It s this division
between haves and have-nots that is undesirable.

This highlights the fact that all these economic reforms should
have been carried out keeping the social context of India in mind. Human
development is the end-economic growth a means. So, the purpose of
growth should be to enrich people’s lives.

Thus, what is the necessity of this hour is that:

* Growth with equity: First and foremost, economic growth must
lead to expanding opportunities for the poor to climb out of
poverty. This can be achieved by making poverty eradication a central
partof any economic growth strategy. A growth strategy must also
provide for allocation of major resources to health, education and
other human development efforts. Only industtial developraent can
have no significant impact on poverty reduction and only a few
actually benefit from this.* A determined effort to expand human
capabilities - through improved education, health and nutrition -
can help transform the prospects for economic growth, especially
in the low-human development, low-income countries.

* Job oriented: Economic growth is translated into people’s lives only
when they are offered productive and well-paid work. Animportant
way to achieve this is to aim for patterns of growth that are heavily
labour-intensive. In this respect, strengthening small-scale and
informal sector has the potential for generating employment and
incomes for millions of people and provide to them the basic goods
and services needed in daily life. Therefore, any strategy of growth
should encourage and suppott these sectots and not resttict them.

" David Korten, When Corpurations Rufe the World, p. 21,
* Michael Scipel, Giobal Poversy, p.200,
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There are many encouraging examples among small farmers, micto-
enterprises, and poor and marginal communities in this respect.
Extension of setvices and other mechanisms to enable small-scale
producers to get better and quicker access to technology and
information can make 2 big difference in their productivity.’

* Sustainable and future oriented: The present environment
degtadation is hampering the health, living and livelihoods of people
all over the world. The future is bleak if this continues as usual.’
Cleatly, private capital flows into developing counties, especially
emerging markets, will continue to grow rapidly into the foreseeable
future. The challenge is to attract foreign investment in sustainable
development activities. Governments must ensure through
regulations and incentives, that new investment is directed towards
sustainable goals, which does not jeopatdise the environment. Any
growth model should therefore be sustainable, taking in account the
need of the future generations. It should provide for adequate
consetrvation of natural resources and protection of environment.

Though, an unsustainable and polluting growth may breed immediate
shott-term gains, but the benefits atising from it would be offset by
the more long-term losses in form of increased health costs, correcting
envitonmental damages, etc. The forces of globalisation can be
harnessed for envitonmental gains also, such as helping developing
countties leapfrog to the cleaner technologies of tomorrow. China
has become the world’s largest manufacrurer of energy efficient
compact fluorescent ight bulbs in recent years, in part through joint
ventutes with lightung firms based in Hong Kong, Japan, the
Netherlands, and Taiwan. And India has become a majot
manufacturer of advanced wind turbines with the help of technology
obtained through joint ventures and licensing agreements with
Danish, Dutch, and German firms.

* Education oriented: One of the most important ways to fight
poverty is to educate the poor, since education opefls up a wide

* Human Development Report 1996.
¥ Muman Development Repott 1998
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range of economic oppottunities for people. Without an educated
labour force, neither individuals nor countries may be able to
compete effectively in the global labout markets and cope with ever-
changing economic environments. This is true of present
information and technology oriented economies. Thus, education
should be 2 major concern in any growth model.

Much of the current reaction has been a reaction not so much
against a globalisation, that has brought the wotld closer, but it is against
the economic fundamentalist form of globalisation, that has dominated
the international agenda for the last two decades. Itis not so much the
idea of globalisation per se, that has aroused such reaction, but rather
the limited economic approach to globalisation, that has eroded
democratic accountability, has operated blatantly in the interests of the
most powerful, have exacerbated inequality and has marginalised other
issues such as social justice in the interest of a narrowly conceived global
economic interest.!!

The actual vision of a globalised world was based not so much
on economic activity, as on ideas of 2 universal humanity, global
citizenship, international understanding and solidarity, and mutual
responsibility. In recent times, however, the international agenda has
been taken over by economic matters. And social justice, peace,
environmental concerns, etc. have had to take second place.

Globalisation to be in the interests of people should be based
on the ideas of social justice rather than on narrow economic interest
alone. Thus, the task is not to oppose globalisation per se, but rather to
work towards an alternative globalisation, that has primarily social rather
than economic aims. In such a formulation, the idea of human rights
can play a crucial role. It has proved to be one of the most rhetorically
powerful concepts used in popular demonstrations against globalisation.
[t ptovides the neatest thing to a coherent challenge to economic
globalisation. It emphasiéﬁs the importance of human dignity, the right
to work in just conditions and in teturn fair wages, the protection of the

" Vijayashri Sripati, fadias Nationa! Human Rights Commissian: A Shackled Commission?, Boston
University International Laow Journal, vol. 18 no 1, Sprning 2000, p48.
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environment, while aiming to distribute the fruits of economic growth
on a mote equitable principles.

Also, the developing countries must assume responsibility for
their own well-being, Most of the developing countries have minimum
resources necessary to eliminate underdevelopment. They can manage
their budgets so that they live within their means, meagre though that
might be. What the developing countties most importantly need is
effective governments, with strong and independent judiciaries,
democratic accountability, openness and transparency and freedom from
the corruption that has stifled the effectiveness of their development
process.

Gender and Caste:

Gender and Caste related matters have taken toll over the entire
Indian development. Superstitious beliefs and ignorance are so
widespread among the Indian masses that even after all these years of
independence; people of backward classes remain downtrodden. They
are generally economically ‘ill-off’. Even though the constitutional
mandate speaks about affirmative actton a lot needs to be still done in
order to improve their condition.

The following are certain positive steps that have been taken in
independent India for empowerment of women:

1. The principle of gender equality is enshrined in the Indian
Constitution in its Preamble, Fundamental Rights, Fundamental
Duties and Directive Principles. The Constitution not only grants
equality to women, but also empowers the State to adopt
measures of positive discrimination in favour of women.'

2. Within the framework of a democratic polity, our laws,
development policies, Plans and programmes have aimed at
women’s advancement in different spheres. From the Fifth Five
Year Plan (1974-78) onwards has been a marked shift in the

'* Desai, Ashok H., and Muralidhar, S., Public Interest Litigation: Potential and Problems, in
Kirpal, B.N., Subramanium, Gopal and Ramachandran, Raju, ed., Supreme but not Infaljible, 2000
p. 162
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approach to women’s issues from welfare to-development. In
recent yeats, the empowerment of women has been recognized
as the central issue in determining the status of women. The
National Commission for Women was set up by an Act of
Patliament in 1990 to safeguard the rights and legal entitlements
of women. The 73 and 74" Amendments (1993) to the
Constitution of India have provided for reservation of seats in
the local bodies of Panchayats and Municipalities for women,
laying a strong foundation for theit participation in decision
making at the local levels.

3. India has also ratified vatious international conventions and
human rights instruments committing to secute equal rights of
women. Key among themn is the ratification of the Convention
on Elimination of All Forms of Discrimination against Women
(CEDAW) in 1993.

However, there still exists a wide gap between the goals
enunciated in the Constitution, legislation, policies, plans, programmes,
and related mechanisms on the one hand and the situational reality of
the status of women in India, on the other. Gender disparity manifests
itself in various forms, the most obvious being the trend of continuously
declining female ratio in the population in the last few decades. Social
stereotyping and violence at the domestic and societal levels are some
of the other manifestations. Disctrimination against girl children,
adolescent girls and women petsists in parts of the country. The
‘undetlying causes of gender inequality are related to social and economic
structure, which is based on informal and formal norms, and practices.
- Consequently, the access of women particularly those belonging to
weaker sections including Scheduled Castes/Scheduled Tribes/ Other
backward Classes and minorities, majotity of whom are in the rural
areas and in the informal, unorganized sectot — to education, health and
productive resources, among others, is inadequate. Thetefore, they
remain largely marginalized, poor and socially excluded. With this in
mind a white papet on National Policy for Empowerment of Women
was brought forth in 2001. Some of the key highlights of this plan were:
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Education:

Equal access to education for women and girls will be ensured.
Special measures will be taken to eliminate discrimination, universalise
education, eradicate illiteracy, create a gender-sensitive educational
system, increase enrolment and retention rates of gitls and improve the
quality of education to facilitate life-long learning as well as development
of occupation/vocation/ technical skills by women. Reducing the gender
gap in secondaty and higher education would be a focus area. Sectoral
time targets in existing policies will be achieved, with a special focus on
gitls'and women, patticulatly those belonging to weaker sections
including the Scheduled Castes/Scheduled Tribes/Other Backward
Classes/Minotities. Gender sensitive curricula would be developed at
all levels of educatonal system in order to address sex stereotyping as
one of the causes of gender discrimination.”"

Thus, being member of a pardcular caste or sex has led to social
discrimination.and steps need to be taken to undo this historical position.
A possible solution to this over pervasive menace is that of the legal
resoutces approach, which starts from two basic concepts. The firstis
the concept that law is a means of empowerment and that groups of
the impoverished secking to develop countervailing power through
mobilization and organization, can also use law as one of their means
of empowerment. The second is the concept that law is a resource either
as a source of rights and remedies, or as a means for ‘buying more time
and harassing the oppressor. The legal resources approach envisages
the “capacity’ to use “law’ 1o advance shared interests. By the term ‘law’,
we mean more than official state law; the term also refers to widely
shared perceptions of justice perceptions rooted in custom and culture,
ar in popular conceptions of ‘natural law” or detived from principles
set out in international declarations of “Universal” human rights: all of
these different kinds of law can certainly be invoked by groups to expose
contradictions between exploitative practices and law, to denounce
opptessive administrative, to articulate claims for recognition of right
sand demands for legal reforms, to structure new collective activites

" hep:/ Swwwlogos-nernet/ilo/ 150 _base/en /init/ind_2. him
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and otherwise advance or defend shared interests. Studies over the recent
yeats have shown how, given legal resources, people do use law, in all
these forms for all these purposes- and thus how important law can be
as a resource for the oppressed. Dominant groups are able to petpetuate
their control over poor through the contro] they retain over land, credit,
water, fertilisers and other inputs needed to cultivate. Here, too there
are a variety of laws which remain upimplemented, for example those
pettaining to usurious money lending, Thus, what is contemplated is
enforcement of already existing rights. |

Identifying and Confronting Obstacles to Access to Justice:

For the majority poor and vulnerable of South Asia’s neérly 1.3
billion people, law and justice are often not synonymaous. Many may not
be aware of or understand the law, or able to afford its protection. In
the terminology adopted by Upendra Baxi, a large section of the society
is simply disarticulated, as in it is not in a position to voice its claims and
obtain the apt redressal. Yer the courts continue to be the repository of
people’s expectations, and are seen as a final recourse, where otherwise
unequal power relationships can be adjudicated in an unbiased manner.
Judges across the region have struggled to recognise the difficulties of
accessing justice and dilemmas associated with working in essentially
under-resourced environments. '

Contextualising and Conceptualising the problem:

The tole of governments at this stage becomes highly significant
as they can formulate such policy guidelines that will uplift the poor and
downtrodden and thus, take the nation to actual path of development.
Governments must ensure adequate access to justice through institutions
so that citizens can enjoy their basic human rights. In order for this to be
achieved, existing laws should be reformed so that the necessary
institutions and legal infrastructure could be put in place. Governments
should improve legal aid programmes so that persons who felt aggrieved
about the violation of their rights could have legal representation to
assist them in vindfcating their claims. Legal aid as has been pointed out
carlier has a great role to play in empoweting the poor as the need of
the hour is advocacy of their intetests and negotiation of their demands
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and in this area legal aid lawyering can make a huge impact. Lawyers
should take advantage of their profession and should sensitise the public
of their rights and duties. “The legal profession must be conscious of
its social responsibilities and must be keenly aware of its need to mould
the law, creatively and imaginatively, in the service of the weaker sections
of humanity”"*

“Governments... have a duty to repeal existing laws which obstruct
the effective enforcement of buman and fundamental rights. Laws
must not only speak human rights but they must deliver buman
rights.

3

Ramesh Lawrence Maharaj, former Attorney-General of Trinidad and
Tobago.

Contemporary Judicial Activism:

“Tudicial Activism is not opinm but a pervasive power and a brooding
omnipresence’™’

Judicial Activism heralded a new era in the history of Supreme
Courr of India. It can also be understood to be reflection of the Critical
Legal Studies movement that had begun globally. Law was no more
read as 1t is but a contextual understanding of law became necessary.
The Judges now looked at who were the actors involved and whose
interests were being infringed at a much micro level, thus it marked a
shift from Analytical positivist thought to Critical Legal Studies. The
vibrant functioning of the Indian Supreme Court over the past few
decades raised it to the status of one of the most powetful courts in the
world, made its brand of judicial activism respected amongst jurists the
wotld over and virtually a household term within the country. Among
other things, the Supreme Court of India has been responsible fot the
articulation of several rights enshrined in the Directive Principles of
State Policy. Thus the previously so called distinction between positive
rights and negative rights is now getting blurred. Positive obligations
that state owes towards its citizens ate increasingly being considered

* Parmanand Singh, “State, Market and Economic Reforms in (P. Singh (ed.}) LEGAL DIMENSIONS
OF MARKET ECONOMY 23 (1996).

'* Tyer, Krishna, “Case for Judicial Activism”, The Hindu, 9" October 2001 available at
http://www. hindu.com/thehindu/2001/10/09/5tories/ 130901 77.htm
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crucial for the survival. Right to life cannot be read in exclusion with
right to health, clean air, driziking watet, tight to educatiori. It cannot be
disputed that judicial activism has faced a certain degree of opposition
even within India, but since the liberalisation of the economy, it has
become discernible that the Coutt is perhaps tending to sway with the
political and economic tides, but this judicial scant should be more strong
fot protecting human rights.

Right to Information: Ensuring Effective Access to Justice:

Alaw on access is essential butis not enough; by itself it will do
little to change a closed, secret, elitist environment into an open
democracy. Lack of political will is pethaps the most serious obstacle
to transforming government from closed to open. This most often
manifests in delays opetationalising access legislation once it is enacted.
Delays send mixed signals of government intention and pandet to the
penchant for secrecy. Often justified on grounds that time is needed to
putin place systems to enable efficient information-giving, delays often
mask a battle against openness being waged within the bureaucracy.
Delays can range between the reasonable, such as in Australia and Canada
where laws werte operationalised within a year of epactment, and the
unteasonable, such as the United Kingdom, which has been heavily
criticised for insisting on a five year gap to get its house in order when it
has already had in place a working code of access applicable to all central
governinent-held information since 1994. In India too, the national law
has been passed by patliament but has not been brought into force. Ina
country notoriously slow to implement bureaucratic change, this does
not auget well.

The right to communication depends on a free flow of
information, both to and from the communicant. In particular, the
exercise of democratic rights requires that everyone should have access,
subject only to narrowly defined exceptions, to information held by
public bodies, often referred to as the right to freedom ot information.
Freedom of information is an important component of the international
guarantee of freedom of expression, which includes the right to seek
and receive, as well as to impatt, information and ideas.
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There can be little doubt as to the importance of freedom of
information and numerous authoritative statements have been made by
official bodies to this effect. During its first session in 1946, the United
Nations General Assembly adopted Resolution 59(1) which stated:

> Freedom of information is a fundamental human right and... the
toushstone of all the freedoms to which the UN is consecrated”’

All three regional human rights systems have adopted
authoritative statements on freedom of informaton. These international
developments find their parallel in the passage or preparation of
freedom of information legislation in countries in every region of the
wotld. In the past seven years, in particulat, a large number of countries
from all regions of the world have adopted freedom of information
legislation, including Bulgaria, Fiji, India, Israel, Japan, Mexico, Pakistan,
Peru, Poland, South Africa, Thailand, Trinidad and Tobago, the United
Kingdom and Uzbekistan.

Global governance actors, as well as individual States, hold public
information and should have to provide access to it. This 1s increasingly
being recognised as various international actors adopt disclosure policies,
including, for example, the United Nations Development Programme
(UNDP), as well as the World Bank and all four regional development
banks. With the shift of power from the State to private corporations,
and in patticular multilateral corporations, it is important that these
actors should also recognise at least a imited right to access information.
The South African Constitution provides for an enforceable right to
information vis-a-vis ptivate actors where this is necessary for the exercise
ot protection of a right. The Article 19 publication, /4 Mode/ Freedom of
Information Law states:

¥ Any person making a request for information 1o’ a private body which
holds information necessary for the exercise or protection of any right shall, subject
only to the relevant provisions of. .. this Act, be entitled to have that information
commmicared fo bimi or her”’

A New Era of Information:
Everyone has the right to freedom of opinion and expression; the
right includes the right Io hold opinions without interference and to



94 | Journal of the NHRC

seek, recesve and mpart information and ideas through media
regardiess of frontiers.

Universal Declaration of Human Rights: Article 19

"The enactment of the Right to Informaton Act, 2005 is a historic -
event in the annals of democtacy in India. Information is power and
now a citizen has the right to access information “held by or under
control of* the public authorities. Concurrently, it is the duty of all
public authorities to provide information sought by citizens. A sea
change can be achieved rowards transpatency and accountability in
governance by implementing the Act in letter and spirit.

The Right to information Act, 2005(“the Act”), which came fully
into effect on 12 October, 2005 (on the 120* day after its enactment), is
one of the most significant legislations enacted by the Parliament of
India. The Act enables the establishment of an unprecedented regime
of right to Information for the citizens of the country. Tt overrides the
‘Official Secrets Act’ and similar laws/rules. It strikes at the heart of the
paradigm long practiced by Government officials and public
functionaties that ‘confidentiality is the rule and disclosure is an exception’. The
Act seeks to establish that “srunsparency is the norm and secrecy is an exception”
in the wotking of every public authority. It aims to ensure maximum
openness and transparency in the machinery and functioning of
Government at all levels: Central, State and Local.

The tight to information is expected to lead to an informed
citzenry and transparency of information which are vital to the
functioning of a democracy. It will contain corruption and enable
holding Governments and their instrumentalities accountable to the
governed.

The ‘People’s Right to Know” has a long history of prolonged
debates, deliberations, discussions, struggles and movements at both
national and international levels.

Conclusion:
Eguality before the law in a democracy is a matter of right. It is not a
subgect of charity or magnanimity, but an entitlement strictly afforded to one and all.



Prof. Ranbir Singh | 95

Proper access' to justice is only possible with the attainment of
the endeavours like engaging the poor in a dialopue for empowetment;
co-ordinating the patticipation of all role players in the law reform
process; fostering linkages to regional and international networks for
the putposes of advocacy, training and capacity-building within existing
mnsttutions and, where necessary, the creation of new ones; advocating
for lay participation in the justice system so that the Courts are better
informed; advocating for the establishment of such offices as that of
the Ombudsperson in order to promote an accountable and transparent
legal and judicial environment; encouraging lawmakers and the lepal
profession to use local language and simplify language in the justice
system and inform poot communities how the formal system works;
and initiating pilot studies tracking cases in the civil, criminal and
administrative Courts thereby also monitoring and assessing the quality
of judgments and the delays in their execution,

When we employ law and legal activism as a mean of social
change we somehow tend to think of law as an autonomous and self-
sufficient force upon which the rest of the social order depends. Thus
we oversitnplify the nature of law and exaggerate its power. But law is
neither autornomous not self-sufficient but is heavily dependant upon
other institutions to accomplish its tasks. We rely heavily on formal
structure of law composed of the documents i.e. constitution, statutes
and precedents, the apparatuses ie. legislatures, courts, executive
departments and the personnel i.e. judges, lawyers, administrators,
policemen. We begin to believe that a legislative enactment or a judicial
decision aimed at social change would automatically be translated into
corresponding social actualities,

This is however a mere delusion. We exaggerate the power of
law because we have inadequate notion of both what law is and how it
acts. Positive law supervenes upon an established social order which is

" Access to justice means among others, access to a fair set of laws, dccess to protection from harm
(pelicing), access to legal representation, including the services provided by the paralegal sector,
access to an approprate set of institutions in which problems and disputes can be setded. Moreover,
access to appropriate remedies and solunons to the problems is cssential, as is access to popular
education about law, institutions and proecdures. And threading through all of these different forms
of access 1§ the important requirement that such access should be affardable, atherwise it was not
covered within the meamng of ‘access’
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supported by ptior facts such as caste, religion, family, motality, habits,
beliefs, attitudes, emotions and traditions. Law has to petform the task
of repairing the deficiencies in the social ordet. For instance law and
legal action tries to eliminate social and economic inequalities, social
oppression, gendér-injustice, sex-exploitation, de-linking of ctime from
politics and removing several social practices such as untouchability,
child-matriage, sati, bonded labour and caste-domination. These
deficiencies in social otder are rooted in various social and religious
institutions which law seeks to repair. Traditionally the most conspicuous
and impottant of these institutions have been family, education and
religion which perform the crucial role of transforming human natute.
These institutions exert a powerful influence upon the attitudes and
behaviour of the people.

In out respectful submission the effective operation of law as an
agent of change depends largely upon the support extended by other
social institutions. If the institutions of family, religion and education
have not been doing their joh properly, law shall be missing support
from them and all our attempts at social reconstruction through law
will be thwarted or delayed. The disappointing performance of the law
and legal doctrine prohibiting untouchability, dowry, sexual exploitation,
torture, rape and caste-discrimination support our contention that legal
effectiveness depends upon the effectiveness of other agents of social
order. Law and legal action can never provide the conditions of
cultivation, socialisation, sensc of obligation, responsibility, sympathy,
fellow feeling, and other factors that mould human'character in definite
ways. These undertakings have to be carried on by other social agencies
because they lie within the province of morality rather than law

The question is to what extent law can solve social problems and
achieve social goals? It is interesting hete to point out the change in the
attitude of Professor Roscoe Pound in the twenty years between his
1922 Storrs lectures and 1942 Mahlon Powel Lectutes. In 1922 Dean
Pound expressed his unconditional confidence in the power of law to
bring out social change by the techniques of “social engineering™”,

' Roscoe Pound, A# Tutroduction fa the Phidssoply of Taw, 97 (1922).
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By 1942 he recognised the limits to the reach of law. He remarked':

“When we have got 50 far we must pause to inquire how far, after all,
the law in any of ifs senses can avhieve this purpose (of barmoniging
buman demands, maintaining a social order, and furthering the course
of civilization). We must ask how far social control through politically
organized sociely, operating in an orderly and systematic way by a judicial
and administrative process applying anthoritative grounds of or guides
to decision by an authoritative technigue, can stand by itself as self
sufficient and equal by itself to the maintaining and furthering of
civilization. Thus we are brought lo consider the limits of effective legal
action, the practical limitations which preclude our doing by means of
law everything which ethical considerations or social ideals move us to
attempt’”.

The case for empowerment of through legal literacy programmes
making people awate of the laws of country, their rights and entitlements
under law is the focal theme of this paper. Legal literacy component
must petcolate in the cutriculum of schools and colleges in India specially
providing education so that the people of the day are aware of basic
Jaws of the country and are prepared to defend themselves with the
help of law. Legal literacy programmes in the given present scenatio in
the country becomes an imperative need because of growing gendes
bias and increasing violence against the women.

The untouchability and unapproachability ate writ large also in
the life of the larger community in the shape of discriminatory family
laws, and even the right to bare substance from spouse or divorcee. In
short, the struggle for justice, social, economic and political, remains to
be fought and won. The constitutional provisions are weapons, not
victoties. These are strong measures recommended by the Constitution
itself to correct the age-old exploitation of women and children and to
redeem their equality, dignity and rights. Realization of this grand vision
is a function of the laws and legal processes which can deliver only if
used propetly before proper for a in appropriate situations. This
presupposes knowledge of the laws and legal processes enacted to

" Roscoe Pound, Sedal Contral through Law, 54 (1942),
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encounter injustice or confer rights and entitlements. Hence, the need
for legal literacy. This also presupposes access to proper for a including
courts to ventilate one’s grievances. Hence, the need for organised free
legal aid to weaker sections of the people. Given the minimum degree
of legal literacy and easy access to legal processes and institutions, one
can expect in the not-too-distant future a better deal for all and specially
women not only in the laws of the country but also in day-to-day life.

‘Therefore, in the words of Justice A.S. Anand, “Universality of
buman rights demand eradication of global inequalities and to achieve this, the
tmporiance of right fo development has fo be emphasised. Human rights are inter-
dependent and inter-related and have a direct relationship with Human Development.”
With reference to the wide global dispatities in different parts of the
wortld, he stressed that they are linked to varying level of human
development and must be minimised to ensure that minimum needs of
evetyone throughout the world are met. '

“The biggest horror for any individual or community is
excclusion.  In the consequent spread of alienation and
sntolerance we sow the seeds of our omwn destruction. We must
make and protect the spaces for dissent, even of the most poor,
alienated, and marginalized. We must ask ourselves what we
can do 1o change those conditions. 1t requires confidence and
political maturity to listen to these vozces. When we do so, we
will have an involved and empowered India.”

Aruna Roy, Member, National Advisory Council,
Activist
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POVERTY AND DISABILITY:
ARGUMENTS FOR AN INCLUSIVE POLICY

Anuradha Mohit and Kumar Sanjay Singh

Disabled people are disproportionately high amongst those living in chronic
poverty becanse they are often not included in any aspect of regular community life.
Becanse disability and poverty are inexctricably linked, poverty can never be eradicated
until disabled people enjoy equal rights with non-disabled peopl. (Lee, 1999-Disability
as a Development Issue and how to integrate a disability perspective into the
SCO. Oxford: Oxfam) @

Introduction

It has been established through several studies that there are 4
broad factors associated with poverty which aggravate disability: ~ 1)
Unsanitary living conditons and polluting environment, 2) malnutrition
and under nutrdon 3) lack/inaccessibility to immunization and 4)
hazardous and dangerous work environment. If already not poor, people
with disabilities tend to become poot because they lack access to income,
education, basic medical and rehabilitation services. Hence poor are
mote likely to be disabled and disabled are more likely to be poor.

While there have been studies indicating the correlation and
association of poverty and disability, the causality between the two has
been studied to a much lesser extent, with insignificant statistcal support.
There has also been limited field-testing on the circularity of relationship
berween poverty and disability. A quantitative analysis of the poverty
amongst the disabled and corresponding policies was undertaken by
the National Human Rights Commission (NHRC) and National
Association for the Blind (NAB) in 2005, in order to recommend
concrete measures for poverty reduction amongst the disabled.

Even though current poverty alleviation programmes ate
required to have three percent funds earmarked for the disabled, barely
one percent of this actually gets utilised. These programmes start with
the assumption that the disabled can only be dependent on others, 2nd
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that they are an unproductive resource and hence can not be targets of
employment schemes. They do not provide for specific requitements
of disabled people, which once met will enable them to lead a life of
dignity, self-reliance and full participation, a goal mandated in The
Persons with Disabilities (Equal Opporttunities, Protection of Rights
and Full Participation) Act, 1995. T'his paper extends the argument of
Dreze and Sen that entitlement promotion is more progressive than
entitlement protection and suggests that measures of poverty alleviation
amongst the disabled must provide for essential support, necessaty for
them to access minimum basket of goods and setvices. Since poverty is
the biggest violator of huwman rights, its eradication is vital for development’. (Justice
A.S. Anand, 2000).

With the 11* Five Year Plan on the anvil, time is now perhaps
ripe to look into requirements of diverse groups and fine-tune the
poverty line for working out consumption baskets for different groups
including the disabled. On the basis of extensive field surveys this paper
presents estimates of additional costs needed for different categories
of the disabled from different regions. While investments are required
for full partieipation and providing equal opportunities to the disabled,
it is important to recognise that there are potential economic gains of
inclusion and corresponding losses due to exclusion. We also provide
estimates of potential economic gains on relieving the care providers
for productve endeavours, which would largely depend upon the extent
to which built environment, public transport and othet setvices are made
accessible to persons with disabilities. The Government of India has
already decided to incorportate a gender dimension in the 11 Five
Year Plan. 'There is no reason why the same should not be done in the
case of disabled people. Analysis and data presented in this paper would
contribute to this endeavour.

Poverty and Disability

Incidence of crushing poverty amongst the persons with
disability is emerging as an important concern, both for the Development
and Human Rights institutions. About half a billion-disabled people
are undisputedly amongst the poorest of poor and ate estimated to
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comprise 15-20% of the poor in developing countries. (Metts, 2000)
Government of India has also accordingly accorded significant weight
to the issue of poverty alleviation amongst the disabled. Many economic
assistance programmes have been targeted at this group such as the
Jawahar Gram Samriddhi Yojana (1999), Employment Assurance
Scheme (1999), Sampoorna Grameen Rozgar Yojana (2002) and more
recently The Rural Employment Guarantee Scheme (2006). The
Disability Act, 1995 mandates to carmark 3% of the budget of the
poverty reduction schemes for persons with disability. Following which
the Sampoorna Grameen Rozgar Yogna also recognises the disabled as
one of the vulnerable groups in rural India. The Biwako Millennium
Framework 2003-2012 is being implemented now as an extension to
the earlier decade. These efforts have not only failed to have a significant
effect in alleviating the conditions of the disabled but they have also
failed in incorporating the needs of the disabled in the major policy
decisions. The special assistance schemes, therefore, are like so many
peatls that do not quite make a necklace. The high incidence of poverty
amongst the disabled is an eloquent testimony of the failure of the
schemes to make a significant impact on the quality of life of the disabled.

The complete lack of relation between the special assistance
schemes for the disabled and the major policy thrusts of the GOI is
underscored by the silence of the planners to the specificity of the reasons
for poverty amongst the disabled. The Planning Commission in 1977
constituted a Task Force on projections of Minimum Needs and
Effective Consumption Demand. The Task Force defined the poverty
line as per capita consumption expenditure level. This expenditure level
is widely known as the Poverty Line’. A great deal of research has gone
into refining concepts and quantifying the consumption requitements
taking into account major variables in Indian society. Yet the Task Force
did not go into refinements like consumption requirement for groups
like the disabled, apparently as their concerns had stll not fully caught
the attention of policy planners and development expetts.

Outcasts from Poverty Alleviation: Missing the Disabled

Gaps in the policy and the schemes of the Government of India
(GOI) are a result of two inter-related assumptions that need to be
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cotrected. The first assumption is that the disabled ate a group incapable
of supporting themselves. They are not viewed as differently-abled
individuals who are capable of handling their individual rights and social
responsibilities if provided with the requisite support and access to
opportunities. As per the NSSO survey 2002 of the disabled persons in
India, of the two crore disabled persons 60% are capable of handling
routine responsibilities of life (i must be pointed ount that the NSSO survey is
inadequate since it does not take account of several activities excpected of one’s age
and environment) without aids and appliances and another about 17% can
do it with necessary support. Emerging from this assumption of the
disabled as helpless is the second assumption that impacts upon the
nature and character of the GOT’s schemes towards the disabled. In this
context the policy review suggests that it is essentially paternalistic rather
than empowering, Take for instance the Sampoorna Grameen Rozgat
Yojana. As already mentioned this is one of the schemes where the
government has identified the disabled as one of the vulnerable groups
in rural India. However, the plan provision for the disabled and the
other groups has radically different value content.

‘To indicate and understand this difference it will be necessary to
quote the relevant section of the policy. It states:

The SGRY will be apen to all raral poor who are in need of wage employment. . ..\ hile

providing wage employment, preference shall be given to agriculiural wage earners,
non-agricultnral unskilled wage earners, marginal farmers, women, members of
Schedule Castes/ Schedule Tribes and parents of /)andz'mpped children or adult
children of handicapped parents...(Sampoorna Grameen Roggar Yojana,
Government of India, Ministry of Rural Development, Krishi Bhawan,
2002, p.2.) :

It is evident that the disabled though recognised as one of the
vulnerable sections are yet not seen as a target group of giving
employment. Instead the emphasis is to provide protection for them by
generating employment for their family members who may be theit
caretakers. In a similar vein, state assistance to-facilitate travel and
transportation to the disabled does not involve making means of public
transpott mote accessible so that the target group can become self-
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reliant in travelling, Instead the schemes involve only providing free
travel to the disabled and their caretaker. Government policy, therefore,
consistently reinforces the cycle of dependence of the disabled rather
than enhancing their basic freedoms for a life of dignity.

In the case of the disabled in India policies based on paternalism
have evidently failed to deliver. However, even if they wete to succeed
in providing a modicum of secutity and pecuniary benefits, they would
not have met the ideals set by the Constitution of India and The Persons
with Disabilities Act, 1995 for Equal Opportunities, Full Participation
and protection of rights. This act reserves 3% of governmentjobs, etc.
for the disabled and provides non discrimination in the matter of work,
education and access to public facilities and so on. Yet, they routinely
face violations of right to food, housing, education, health, work and
social security. As a consequence, they suffer from acute poverty,
malnutrition, and chronic illness. Some of the most insidious forms of
discrimination come with the imposition of physical and social barriers
— the root cause of their exclusion and marginalisation. The current
practice of policy planning is outmoded as it deals with disability in -
isolation rather than in relation with other social fault lines. Government
data infact testifies to significant link between disability and other forms
of marginalization. For instance NSSO data 1991 suggests that 40% of
the disabled_poot belong to the SC/ST community. Thus, if
empowerment programmes of the SC/ST do not have a disablility
component a large section of the community will be perpetually doomed
to marginalisation.

Another curious feature of policy regarding the disabled in India
is that while it is seemingly inclusive for utban based educated disabled,
it exludes large multitude of rural disabled poor. For instance, the
disabled _are given three percent reservation in govt. and public sector
jobs, which can easily be accessed by city based educated disabled.
However, village based disabled, who suffer from high illetracy rates,
are excluded from employment generating poverty alleviation
programmes because they are not considered employable.
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Promoting Entitlements of the Disabled

Evidently then paternalism has not only failed in ameliorating poverty
amongst the disabled, it in fact has also failed in empowering them to
take control over their life. Tt follows that the basic presuppositions
behind the policies concerning the disabled need to be radically altered.
(The arguments in the following patagtraphs ate based on those
developed by Dreze and Sen.) It can be atgued that the most fundamental
alteration that is desirable is to change the policy thtust from protection
to empowerment. It is an accepted fact that in today’s wotld total available
opportunities, services and goods are not divided amongst the
population on the principles of equity and distributive justice. Individuals
ot groups have to establish their entitlement over the available
opportunities, etc. Policies based on welfare seem to remain confined
to state controlled distribution mechanism. Consequently they fail to
take note of the processes through which individuals and groups establish
their entitlement.

Entitlement, in other words, is opportunity available io a petson
or a group to participate in economy. Entitlement of an individual or a
group depends on theit capability. Capability essentially provides
freedom to a person or group to choose from a range of options
available that has a direct impact on their quality and standard of life.
This assumption entails that poverty does not only mean impoverished
state of existence, but also the lack of real opportunity to choose from
other types of living, In other words, as Dreze and Sen have argued,
poverty is capability deprivation (Dreze and Sen,1995, pp.10-11). If
poverty is ultimately based on an individuals or groups capability to
access economic oppottunities, gaods, etc,, it follows that a successful
policy of poverty alleviation will not primarily base itself on a distribution
of a particular amount of goods and opportunities. The focus will also
include efforts to enhance the capacity of the individual ot the group to
enhance their entitiement, which is concetned with the command over
goods. ‘

Poverty alleviation ecither among the disabled or in general
necessatily means capability enhancement, since absence or erosion of
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capability leads to erosion of entitlement leading to deprivation.
Capability enhancement thus has two related but distinct objectives: 1)
that of entitlement protection and 2) that of entitlement promotion.
Entitlement protection is essentially a conservative task to ensure that
vulnerable groups do not face a collapse of their ability to command
goods and necessites. In contrast the “exercise of entitlernent promotion
15, in many respects, more progtessive. In this the concentration has to
be on expanding the general command that people—particularly the
more deprived sections of the population—have over basic necessities.”
{Dreze and Sen, 1993, p.260.)

If capability enhancement has to result in greater access to the
available opportunities, good, services, etc. It follows that capacity
enhancement of a target group must focus on areas that are the grearest
bartiers for free access. Among the vulnerable sections of our society
the chief problem is to get access to a minimum basket of goods and
services. Economists such as Dreze and Sen have accordingly suggested
forms and direction of capacity enhancement to ensure access to a
minimum basket of goods and services. They have recommended
measutes both under entitlement protection and entitlement promotion.
Under entitlernent protection they advocate income or employment
creation as wages in cash or kind to tegenerate the putchasing power of
the target group. -Under entitlement promotion they recommend
“expansion of basic human capabilities, including such freedoms as the
ability to live long, to tead and write, to escape preventable illnesses, to
work outside the family irrespective of gender, and to participate in
collaborative as well as adversatial politics”. Such an approach, they
believe, will not only affect the quality of life of the people but also
affect the real opportunities they have to participate in economic
expansion.” (Dreze and Sen,1995, p. vit.)

While this approach holds true for other socially and
economically valnerable sections, its recommendations are inadequate
for the disabled who apart from the general minimum basket of goods
and services need access to health and rehabilitation services, assistive
devices, caregivers and an accessible home to live including adjustments
in the work environment. Thus, measures of povetty alleviation amongst
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the disabled must involve not only measures to increase access to a
minimum basket of goods and services but also to provide support
services specified above essential to enable them to avail the offered
goods and services. In other words poverty alleviation programs
targeting the disabled must include in additon to the programs for the
other groups, creation of adequate suppott structure for health cate,
Provision of aids and appliances, human and other support mechanisms
(caregivers etc.) and building a barrier free environment. Amongst them
building a barrier free environmentis a relatively more progressive step
for itincreases the access of the disabled to public and private spheres,
there by reducing their dependence. Schemes related to creation of a
barrier free environment therefore is concerned with the entitlement
promotion of the disabled. Other programmes such as job reservations,
free travel on public transport, concessions for aids and appliances, etc.
are concerned with entitlement protection. It is regrettable that most
state policies concerning poverty alleviation amongst the disabled are
policies of entitlement protection and not of entitlement promotion. Tt
is not fortuitous, therefore, that in spite of several and concurrent
measures to alleviate the conditions of the disabled their genuine
empowerment is far from achieved.

There is a positive correlation between such structural inputs
and incidence of poverty amongst the disabled. Available data indicates
that states where such structural input from the government and the
NGO is high, have fewer disabled and incidence of poverty amongst
them is lower. Conversely, states where such structural inputs are low
not only have larger number of the disabled but also the incidence of
poverty amongst them is higher. From all this it follows that poverty
amongst the disabled stems from very specific causes. With the 11*
Five Year Plan on the anvil, time is now perhaps tipe to look into
requirements of diverse groups and fine-tune the poverty line for working
out consumption basket for these diverse groups.

Even in order to live at the basic minimum level as defined in
the poverty line, the disabled require additional setvices, which entail
additional expenditure. It is opined that the cost of these additional
services that is absolutely necessary for ‘enjoying’ the minimum
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consumption basket for the disabled should be added to the povetty
line. It is contended that the cost of living for the disabled includes cost
of living for the non disabled plus

1. -Cost of trequisite assistive devices.

2. Cost of converting living areas into non-handicapping environment.

3. Cost of modifications in gadgets/tools/equipment/appliances.

4. Cost of attendant.

5. Cost of medical intervention, Counselling,

6. Cost of training of disabled, their caregivers and even rehabilitation
workers.

7. Costs for acquiring disability certificate, awareness generation etc.

While inclusion of the above factors in calculating poverty line
might be the first step in understanding the extent and causes of povetty
amongst the disabled, eradication of poverty will require certain positive
policy measuers. It is thus imperative that a disability perspective 1s
incorportated in the government’s policies, especially in the forthcoming
11" Five Year Plan. The Government of India has already decided to
incotpottate a gender dimension in the plan the same logic needs to be
extended in the context of the persons with disability. “Disparities must
be minimized to ensure that the minimum needs of everyone throughout the sociely
are met. 1t 1s only when the potential of all human beings is fully realized that we can
talk of true human develgpment.” (Justice A.S. Anand at the first session of
The UN Human Rights Council).

Most organizations, professionals, researchers and govern-ment
bodies dealing with disability issues do recognize that the disabled need
to incur additional expenditure on services and facilides. Many also
identify the areas in which the disabled require to spend additional money
(the cost of exclusion). These additonal costs, however, need to be
estimated more precisely across different regions, disabilities, locations
etc than just stop at making qualitative staternents abourt their prevalence.
In India, these costs amount to any where from three days to two years
income, with a mean of two months income. (Susan Etb and Barbara
Harris-White, 2002)
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Since, a case is being made to include the additional costs that
persons with disability incur to manage routines of daily life in the
poverty line ctitetion and in policy measures for their empowerment, it
1s suggested that they be estimated across different regions, disabilities,
locations etc. Keeping these specificities in mind, one can present some
provisional figutes to get a rough idea of the costs required. These

estimates are presented in the appendices and ate based on the joint
study of NHRC and NAB, India 2005.

Appendix 1 :Correlation between structural investments, poverty and
disability.

Appendix 2 :Cost requitements for different cateogaries of Petsons
with Disability.

Appendix 3: Actual expenditute by the disabled from different income
groups

Appendix 4 :Requirement of services and their cost by different
categories of disability.

Appendix 5: Additional percentage of persons with disability who could
be educated/ employed

Findings indicate that the total additional cost across disabilities,
districts, gender and age groups is Rs. 15000. This broadly constitutes
Rs.9000 as disability related ditrect cost. The remaining Rs.6000 is the
wages foregone. 15-20% of this expenditure is botne by the Govt.
through schemes for assistive devices, free travel etc. These estimates
appear quite realistic as the rescarch in industrialized countries has shown
that the average cost of needed supports and accommodations is less
than $500 per person. The cost of facilities and services may be one
time fixed costs like modification in home and neighbourhood
environment, a cotrec-Live surgety, etc or variable like the services of
an attendant, therapeutic services, maintenance of assistive devices etc.
The second set of costs would be those occurring after every few yeats
like prosthetic and orthotic devices, assistive devices, Teaching Learning
Materials and so on.
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Gains from Inclusion and Losses due to Exclusion

Whilst recognizing that investments are required for promoting
full participation and providing equal opportunites to the disabled, it is
important for organizations and nations to know that there are potential
econormic gains of inclusion. One of the pioneer works in the area of
estimation of benefits foregone by exclusion of the disabled in the
economic activity has been done by Marcia Rioux, relating to Canada.
An important observation by Ms. Rioux is that, % i&r not the severity of
divability that excplains partici-pation in the labour force. The basic explanatory
variable is whether people’s needs for support are met or not”. (Marcia H. Rioux,
1998) The obvious policy fall out of this 1s to make attempts to overcome
the obstacles and barriers to incluston rather than letting the disabled
remain excluded.

"Thete are three broad levels at which the benefits foregone by
excluding the disabled can be estimated.

1. Loss dueto occurrence of a disability while in service:

An attemnpt could be made to estimate the loss in producton/ output
due to the onset of disability while in service. This would provide an
estimate on the minimum level of loss in production. In the case of
Canada, the direct and indirect cost of this category of exclusion was
7% of the GDP in 1991, a similar estimation of loss of production due
to disability occurring while in employment has not been regularly and
precisely made in India. It may, hence, be difficult to estimate the base
line loss. Some scant information collected by NSSO is available. Itis
disquieting to note that as per NSSO Survey 2002, in rural areas, 39%
were working before the onset of disability, which may have led to loss/
change in the vocation. In 1991, 47% got inflicted with a disability while
in service. However, estimation of precise monetary loss on this account
may be difficult.

2. Cost of Unemployment and non participation in economic
activities:

While there are different estimates on the percentage of people
unemployed (depending mainly on the period from which employment
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status is considered), it is realistic to assume that at any given point of
time 5-10% of the people of the employable age ate unemployed.
Juxtaposed to this is the fact that as per the NSSO estimates 2002, 26%
of the disabled persons were employed. This survey looked at the
disabled above 5 yrs of age. The propottion of the employed was the
lowest among the mentally retarded. In fact as per one estimate only
0.14% of the disabled in India have regular employment since 1990. If
we take those attending educational institutions, the self employed in
agriculture/non-agriculture and casual labours the petcentage aggregates
only to 40%. This implies that 60% of the disabled of 5 yrs and above
age were either not employed or attending educational institutions.

Compatison of cost of exclusion should be made between the
unemployment rate {at around 10% as per latest estimate/census
estimate) amongst the non-disabled with the unemployment rate amongst
the disabled roughly estimated at atound 60%. The endeavour should
be to ensure that the rate of unemployment amongst the disabled is not
higher than the rate of unemployment amongst the non-disabled. To
achieve this level another about 5G % of the employable disabled should
be given employment opportunities so that they reach close to the general
employment rate. As per NSSO survey 2002 of the disabled petsons in
India, there are about 20 mullion disabled. Of this roughly 50 % or a
little more are estimated to be in the employable age (20-60) i.e. about
1 crore. At present only about 25% of the disabled are employed. It has
been also brought out in the survey that 60% of the disabled can take
care of themselves (in the research however we have looked at a much larger list
of ADLLACTIVITIES OF DAILY LIVING) and we view that the simplistéc
approach in the NSSO surveys misies out on many activities expected of one § age
and environment) without aids and appliances and another about 17% can
carry on daily activities of life with aids and appliances. With suitable
changes in the environment and providing for individual needs it is
reasonable to expect that another about 50% of 10 million, i.e. 5 million,
of those in the employable age can be productively engaged. Even
assuming an average wage of Rs. 2000/~ per month, the disabled can
contribute 2000 x 50,00,000 x 12 = Rs. 120,000 million/annum.
However, if the incidence of disability is taken at 5% as brought out in
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the NSSO sutveys 1991 and as estimated by W.H.O. 4%, DFID 4-7%,
the contribution by the disabled could be Rs.300,000 million.

3. Cost of care givers:

As per NSSO Survey 2002, about 17 % can take care of themselves
with the help of aids and appliance, 10% have not tried aids and
appliances as ate not available; another 13 % cannot take care of
themselves even with aids and appliances. These groups are expected to
be at least partially utilizing the services of caregivers. A large proportion
of caregivers can be relieved for taking up productive pursuits by
providing individual and environmental needs of the disabled. It may
be reasonable to assume that 2 minimum 40 lakh caregivers can be
relieved to take up other jobs. Evenif a salary of Rs. 3,000/ - per month
is assumed (the caregivers are expected to have picked up at least some
skills during care giving) thete could be an addition of Rs. 3,000x 12x
40 lakh = 144,000/ million.

The cost of exclusion of the disabled even in the short tun is a
staggering Rs. 250,000 million/annum. If howevet the proportion of
the disabled is taken as 5% the benefits of inclusion could increase to
Rs.350,000 million/annum. This in fact is the short term benefit of
inclusion of the disabled through investments in home and
neighbourhood environment alone. Comparing this with the additional
costs needed to provide comprehensive services at Rs. 160000 million,
show the net benefits of inclusion of the disabled at around its Rs.90,000
million/annum.

4, Long Term investment:

The benefit scheme can be further increased through long term
investment in training and skill development etc. along with providing
barrier free environ-ment and services. The primary data collected
reveals that the additional cost including the imputed wage for the
caregivers and those accompanying the disabled adds up to about Rs.
15,000/ annum.This corroborates well with the estimate given by Marcia
Rioux that for developed countties the additional cost is less than $500
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annum for the disabled and also supports the contention that the benefit
stream 1s greater than the cost of additonal services.

‘In many cases for people with disabilities whatever the cost of
support and additional facilities for inclusion, this is sdll far smaller than
the cost of exclusion, particulatly when the cost of exclusion include
the productivity foregone’. That the cost of exclusion is far more than
the cost of inclusion is evident from several micro examples. The national
award winners in the category of best employers ate a clear testimony
to this. For e.g. M/s Shakthi Masala Private Ltd. has 112 disabled on its
role in a total strength of 361 employees. Facilities extended to the
disabled range from assistance for education, housing, marriages along
with providing free therapy, medical check up, transport and other
facilities. Despite the additional expenditute on facilities to the disabled
the company is doing well commercially- M/s Titan Industries Ltd.
employs 117 disabled. The company has taken initiatives to ptovide
specific facilities needed by the disabled in providing an environment,
which is safe and healthy- Barrier free buildings are foremost among the
facilities. Another natonal award winner — M/ s Annai [ K. Sampoorani
Ammal Trust and its Associate Mills looks after the medical needs of
the disabled, their educa-tion and provides aids and appliances whenever
required. All this is a pointet to the fact that the disabled are able to
compensate the extra costs that are needed for the additional facilities
to them, through their full participation in the work and ensuting profit
for the company. _

Conclusion

Poverty amongst the disabled often stems from the necessary costs that
they have to incur for medical facility, aids and appliances and support
mechanisms to overcome access battiers in order to enjoy the minimum
basket of goods and setvices. In India the disability related direct
expenditure is on an average Rs. 15,000/ per person, the opportunity
cost amounts to any whete from three days to two years income, with a
mean of two months income. 15-20% of this expenditure is borne by
the Govt. through schemes for assistive devices, free travel etc. The
additional expenditure in most cases is accounted for by the cost of
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medical inter-venton, wages foregone of the care taker, obtaining a
disability certificate, assistive devices, necessary barrier free environment
in and around the house, extra costs in employment and education and
for participation in cultural activites.

The Government of India is a signatory to international
agreements and has several poverty alleviation plans aimed specifically
at the disabled. These programmes however have only reinforced the
cycle of dependence of the disabled. They view disability in isolation
and fail to see its linkage with other forms of marginalisation. Social
marginalisation and disability are related. For instance NSSO data 1991
indicates that about 40% of the disabled belong to the SC/ST
community. Economic matginalisation and disablility is also related.
Available data indicates that in states where structural input from the
government and the NGO is high, have fewer disabled and incidence
of poverty amongst them is lower. Conversely, states where structural
inputs.are low not only have larger number of disabled but also the
incidence of poverty amongst them is higher. Given the horizontal
linkages of disability with othet forms of marginalization it is imperatve
that a disablity perspective is incorportated in the governments policics,
especially in the forthcoming 11* Five Year Plan in consonence with the
decision to incorportate a gender dimension. A sustained reduction in
poverty generally, and among the disabled specially, can be expected
only if clear measures promoting entitlements of the disabled are
adopted. Absence of these measures not only deprive the disabled of
their right to a life of dignity and accessibility to public and private
spaces, it also results in a net loss to society because gains from including
the disabled, or equivalent losses from excluding them, far outweigh
expenditures incurred in making an inclusive society.

Since, a case 1s being made to include the additional costs that
persons with disability incur to manage routines of daily life in the
poverty line criterion and in policy measures for their empowerment, it
is suggested that they be estimated across different regions, disabilities,
locations etc.
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Appendix 1

Correlation between structural investments, poverty and disability

Locale of study

In order to provide a representative sample, the present study was carried
out in 4 states, namely, Karnataka, Orissa, Haryana and Rajasthan. The
above-mentioned states were selected for ensuring that an all India
representative sample of states is chosen based on level of SDP and NGO
effort. The basic ctiteria were: (a) To have states where the NGO effort is
significant and is matched by governmental effort. (Karnataka) (b) Where
both the NGO effort was not as strong and the state has a low State
Domestic Product (Rajasthan) (c) The state has high per capita SDP but
the NGO effort 1s not as prominent as in some othet states e.g. Haryana.
(d) The state has low SDP but efforts are being made to promote the
NGO effort. (Orrisa). (Fig 1)

Orissa  Kar
NGO
Effort | Raj Har

SDP

Figure 1

Orissa has highest incidence of disability among the major states,
with a significant difference between incidence in rural and urban areas.
Orissa is also seen, along with highest incidence of disability, one of the
highest rates of illiteracy among the disabled implying that there is another
vicious circle illiteracy and disability. Haryana has an incidence of disability,
which is close to all India level Rajasthan aad Karnataka have rates of
disability well below the national average but with two subtle differences:

{2) NGOs are repottedly much more active in Karnataka than in

Rajasthan.
(b)The difference i incidence rate of disability between urban

and rural is much smaller in Rajasthan compared to Karnataka.
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Appendix 2

Cost requirements for different cateogaries of Persons with
Disability
The main findings of the Field Testing are as under. It must be pointed

out at the outset that these observations are based entirely on the responses

of the respondent and no moderation has been done: --

Physical Aspects:

Orthopaedically Handicapped: Along with assistive devices, surgery,

therapy, modification in living environ-ment, they also needed govt.
financial assistance in the form of scholarship or pension, which was not
reaching them. The required modifications in tools and equipment at home
were mainly lower taps and door locks, lower steps in stairs, side railings
on the side wall of staits ot lower side wall of the stairs for support while
climbing. Lower almirah in the kitchen was also required and the entire

kitchen arfangement was needed to be at the floot level.

Hearing Impaired: The range of services needed were assistive devices,

surgical intervention, financial assistance, Scholarship or pension, video
signal with door-bell etc. They also expressed the need for facilities for
leatning sign language and information and counselling for getting

vocational training/jobs.

Menta_lly Handicdﬁpe_d: The.category needed medical intervention,

special educational services and voca-tional training, information and
counscling and training of parents. As our primary data also corroborates
(section) their requirements are quite at variance with other types of

disabilities.

Costs Involved: Some ¢ost estimates based on field testing of the schedules
are as under: '

Orthopedically bandicapped:- Callipers/cruiches of Rs.1500/-, surgical
wntervention costing around Rs 150/- per annum, cost plus maintenance
of the ramps around Rs 5,000/- per annum, (Upto first floor), railing on
the side wall of the stairs costing Rs 100, lowering of taps {plus
maintenance) costing around Rs 100, lower almirah Rs 200 and Vehicles
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costing around Rs 11,000/~ per annum. The total additional cost for OH
came around Rs. 7000/annum (without the cost of the vehicle).

Hearing Impaired:- Hearing aid around Rs 600/- per annum, bulb
attached with door bell Rs 300/- per annum, learning sign language around
Rs 6500/- per annum special educational services Rs 36,000/ - per annum.
While the cost of carrying on ADL (Activities of Daily Living) are not so

high, it 1s the learning environment which is expensive.

Mentally Retarded:- Cost of medical intervention around Rs 2,500/-
per annum, intonation and counseling Rs 1,500/- per annum and special
educational services Rs 90,000/- per annum. For MR also, educating them
is an expensive proposition. Some of the difficultes faced during field-
testing include estimating the imputed wage of the attendant, determining
the literacy of MR, estimating the cost of bartier free environment etc.

For VI, the costs are estimated to be similar to the cost of OH.

Based on the inputs earlier given by ALC, responses of the disabled at
the terms of canvassing the schedule and the difficulties observed by

tesearcher i responses; the schedules were modified and finalized.

Almost all the functionaties pointed out that assistive devices and bartier
free home envi-ronment is required by persons with lesser degree of
disability (mild and moderate HH, OH and MR). In the case of VB, itis
the totally visually impaired that require these services. Caretaker on the
other hand was needed by higher degree of disability (severe and profound).
The functionarics were unanimous that medical assistance/counselling is

required by almost all types and degree of disability.

In terms of the four major disabilities - it was indicated that the MR required
maximum quantum of services and therefore highest additional costs and
HH the minimum.

In terms of the present reach of services in the areas schemes handled by
the functionaries as ex-pected the coverage range from 5-10% 10 to 80-
95%. In other words while some schemes, in some pockets had almost

complete coverage, others were yet to have any impact.
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Appendix 3
Actual expenditure by the disabled from different income groups

Another useful observation was the expected/Actual expenditure by

different income strata. The findings are summarized in the table below:-

Expected expenditure for Locomotor disability on three most
important services:

Table I
Mild Moderate Severe
1 . 5000 6000 10 000
Rich 2 6000 4000 30,000
3 12000 - 10,000
1 3000 6000 10 000
Middle 2 1000 - -
3 5000 5000 -
1 6000 Free
Poor 2 5000 free 10000
3 free | -
Table 1T

‘The disabled with severe disabilities often need surgery and therapy; mildly
the disabled require services like vocation, education and therapy. Many
poor expect at least some services like assistive devices and modifica-tions

i home environment to be provided free.

While some functionaries felt it was the mild disabled who need greater
expenditure, others observed that the moderate disabled needed to spend
more. It is quite disturbing to note that even poor expect an expenditure
of average of Rs 15,000 annum implying that their effective income for
income bracket 0-60,000/- would be Rs 15,000/annum (assuming a
median income of Rs 30,000/-).
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Expected /Actual expenditure for Mental Disability for three
important services.

Mild Moderate Severe

1 15000 3000 -
Rich 2 3000 10000 -

3 6000 15000 -

1 3000 3000 -
Middle 2 20000 15000 -

3 - - .

1 Free Free Cash support
Poor 2 10,000 10000 -

3 free ) Free -

Table 111

The tange of setvice for the MD category varied from providing computers,
creative learning environment etc. It is the milder category of MD who
appears to require the maximum support. Tt is indicated to be as high as
Rs. 80,000/- fot the mid MR beldnging to rich category and about Rs
25.000/- for the middle-income brackets. Even for poor the anmapqtcd
expendirure is closed to Rs 20 ,000/- per annum. :
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Appendix 4

Requirement of services and their cost by different categories of
disability
It 1s disquieting to note that functionaries did not indicate requirement of

any services for the server MR, whao ate likely to stay excluded even if

services are provided and lead lives of marginalization and alienaton.

Expected/Actual expenditure for Visual Disability for three most
important services:

Low Vision(LVI) Total Visual
Impairment(TVI)

1 1000 3000

Rich 2 3000 -
3 - V -
1 1000 2000

Middle 2 2000 -
3 . -
1 Free Free

Poor 2 Free -
3 - -

Table IV

Most LVIs require assistive devices and counseling. For TV]s the expected
expenditure is Rs 3,000/~ and for low visioned it is Rs 3,000- Rs 4,000/-
. This is true across different income strata except that the poor expect
these services free.
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Expected/Actual expenditure for HH for three most important
services:

Mild Moderate Service

1 4,000 4,000 15,000
Rich 2 10,000 - -

3 - ] .

1 4,000 4,000 -
Middle 2 - - ,

3 - - -

1 Free Free 1000
Poor 2 - - -

3 . - B

Table V

In terms of the cost and expected services, the HH as per the observations
of the funcrenaties i'equire nunimum support. In other words, with little
effort the Heating impaired can be easily rehabilitated. One of the most
expensive suppotts they requite is vocational training/vocation. The
average cost for a rich HH would be around Rs 10,000/~ For a nuddle-
income person, the expected expenditure for functional independence and
rehabilitation is around Rs 5,000/~ For the poor HH the additional costs
would be in the range of Rs 3,000-4,000/- with many of them expecting

the services free.
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Appendix 5

Additional percentage of Persons with Disability who could be
educated/ employed

The functionaries were also asked to indicate the additdonal pereentage
of the disabled who could be educated and/or productively employed by
providing the requisite support. While the responses varied from
functionaties to functionaries, a general cluster appears to be emerging,
indicating the average additional percentage of the disabled who could be
employed and who could get educated once the requisite services are
provided. The costis therefore on average Rs 7,500/ - annurm and economic

benefit 1s around additional 40-55% getting employed and 60% getting

educated.
Orthopaedically | Hearing | Visually | Mentally
Handicapped Impaired | Impaired
retarded
80-100 Xx-
60-79 XX XX
4(-59 Kxx o' XX X
39 and below X 00K
Table VI

The maximum percentage increase in carrying on ADL{ACTIVITIES OF
DAILY LIVING) and requisite services is in OH category. It was indicated
by the respondents that 50 to 90% of OH can independently undercake
ADL(ACTIVITIES OF DAILY LIVING) the requisite services are
provided. It was lowest among MR 0-20%. For HH and V1, the inctease in
percentage would be around 50%.
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Additional Percentage of the disabled who can be Educated:

Otthopaedically | Hearing Visually Mentally
Handicapped Impatred Impaired
retarded

81 and above

61-80 Xxx X

41-60 Nx XX b o'e'e

21-40 X XX

0-20 KXY

Table VII

Education and Requisite Services: Here again, the maximum addidon to
the educated category can be achieved for OH category through providing
the necessary setvices, followed closely by HH. While for OH, the
additional percentage educated could be 60-70%, for HH it would be 55-
60%. The minimum additional percentage who would be educated even
if all the requisite services are provided 1s again MR category.

Additional Percentage of the disabled who can be Employed:

Orthopaedically | Hearing Visually | Mentally
Handwcapped Impaired Impaired
retarded

51 and above | xx Xx

31-50 XXX x

21 -30 X Ko

11-20 X X

0-10 XXXX

Table VIII

Employment and Requisite Services:

The additional percentage of the disabled who can possibly be employed
follows the same pattern as education but with lower percentages across
all disabilities. OH 40-50%, HH 30-50%, VI 25% and MR 0-10%.
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The information collected reveals the significance of providing
the requisite services as with the help of facilities and services, there can
be a quantum jump n the disabled carrying on ADLACTIVITIES OF
DAILY LIVING) mdependently, gerting educated and being productively
employed. The percentage expected to get employment is as high as 50%.
Even if we assume an avg, salary of Rs 2000 the annual income would be
Rs 24000. As indicated there are about 1 crore disabled in the employable
age if 50% of the disabled in employable age can be provided employment
and there would be net addition of 50 lakh x 24,000= 1200 crore. The
secondary data has also shown the possibility of generating about 1200

crore.

Hence, both the primary and secondary data indicate the
probability of generating Rs. 1200 crore through employing the disabled.
This is against an expenditure of about Rs 7500 ciore (average additional
expenditure x no. of the disabledin the employable age). This cleatly shows
the economic benefit of about Rs. 4,500 crore of providing the requisite

SEIves.
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SENSITIZATION: KEY TO PROTECTION OF
HUMAN RIGHTS

Prof.(Mrs.) 5S.K.Verma

“Where do buman rigbts bepin: in small places, close fo howie- so close and so
small that they can not be seen on a map of the world.”

Fileanor Rooserelt, 1948

Every human being is entitled to human rights as being born as
a human being, regardless of the status and the place one resides. To
cteate the culture of human rights, it is necessary that people living even
in small places should be able to enjoy these rights by knowing the rights
and the mechanism to implement and enforce them. The existence of
protection of rights on paper alone or laying down the norms/standards
of human rights means little in terms of realizing human rights on the
ground. Indeed there is no easy way to create a culture of human rights,
all sections of soclety have a role to play and an ideal to sustain, if the
human rights have to take root in the society and to flourish against all
sorts of social injustice and inequality. The right to live with human
dignity is the fundamental right of every individual. The close relationship
between peace 2and human rights as well as peace and development has
been well recognized by the Charter of the United Natons 1n its
preamble and various provisions. The analysis of international human
rights instruments confirms the conviction of the international
commmunity, based on the tragic experience of the Second Wotld War
that respect of human rights is at the basis of peace. Thetefore the phrasc,
“tecognition of the inherent dignity and the equal and inalienable rights
of all members of the human family is the foundation of freedom, justice
and peace in the world” incorpotated in the Universal Declaration of
Human tights, 1948 has been repeated in many human rights insttuments
including the International Covenant on Civil and Political Rights and
the International Covenant on Economic, Social and Cultural Rights.
The Declaratdon on the Right to Development makes the human petson
as the central subject of development and therefore an active ]mrticiphnt
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and beneficiary of the right to development. To make the human being
as central to all state actions, action/discoutse needs to be initiated at
all levels of policy making and actions.

Deespite much progress to register at the norm-creating level
by the United Nations since its inception through its numerous bodies
and the law created by its Members to give shape o these norms at the
national levels, so far these rights have remained a distant dream for
majority of the populace of the world. Reasons are not difficult to
fathom for this state of affair and steps need to be taken to make them
a reality for the people for whom they are created. It is noticeable that
violation in one part of the world is threat to whole humanity, just like
paverty is a threat to prosperity any where in a soclety.

The different human rights instruments put certain duties on
the States to take steps (including legislative, administrative and
executive) to make these rights a reality for its nationals. For example,
the International Covenant on Civil and Political Rights puts negative
duties on the State not to violate the trights of the individual which are
stated thetein. Similatly, the International Covenant on Economic, Social
and Culmral Rights requires the State 1o take positve steps towards
the realization of these rights. Though most of the United Nations
members are parties to these treaties, the realization of the rightsisina
dismal state. The rights exist mainly on paper. The persons for whom
they ate meant are most of the time ignorant of their rights. On the
other hand, the state agencies or other non-governmental bodies, who
are custodians and requited to enforce these rights are not adequately
sensitized about their role and the rights as such. To make these rights
a reality and make the human rights treaties/laws to work in their true
spirit, it is necessary that whereas the state agencies and other non-
governmental agencies should be properly sensitized, the beneficiaries
of those rights should be made aware about their rights. Sensitization
of the key governmental and non-governmental agencies entrusted with
the task of enforcing and protecting human rights and creating right
kind of awareness among the subjects of these rights are necessary to
create a culture of human rights in the society for its prospetity and
well-being. Thus the action plan to make human rights a reality for every
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member of society requires two categories of activities: a) for raising
mass awarencss about human rights, and b) to sensitize the specific target
groups, having important role in the enforcement and realization of
these rights, viz. police, security forces, judicial officers, media and others
through tight kind of education and training in human rights.

The long-term objective of these activities should be to assist
communities together to realize their sights, by empoweting people at
the local level to be pro-active in ensuring greater respect for human
rights and to strengthen parmership between local human rights
constituencies and international bodies working in this area. The
government needs to mainstream human rights into its strategy in
education and other policy matters, as education holds the key to
awareness. Human rights need a ‘hottom-up’ approach by emphasizing
the role which a ctvil society plays in the promotion and protection of
human rights.

In 1998, on the 50" anniversary of Universal Declaration of
Human Rights, the then United Nations High Commuissioner for Human
Rights inidated the ACT Project (Assisting Communities Together),
whose motto was to “Bringing Human Rights Close to Home™ by
creating right kind of awareness for human rights. Because informing
about human rights is the basis for the protection of those rights, there
should be actions on the patt of concerned authorities to support
activities targeted to the general public, such as creation of information
centres on human rights, special TV programmes, arranging street plays
etc. It is the vulnerable sections of society, such as children, women,
tribals, poor and deprived sections of society, patients with HTV/ATDS
who suffer a lot with little knowledge of their rights and no one to help
them. Itis true that “nurturing citizenship” is equally important.Special
measures/actions for different target groups are required to create tight
kind of awareness.

Translating the Universal Declaration on Human Rights into Local
Languages

Many people cannot access basic information on human rights;
they live in remote arcas and speak local language: This will enable several
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thousands of persons who probably will never have heard about human
rights to become awate of their basic tights Providing basic information
about these tights in local language will go a long way, at least in the
literate part of the local population.

Informing on Children’s Rights

Recently the Government has banned child labour (employing
children below 14 years is banned from October 10, 2006), in any kind
of employment ( including household), but for its proper
implementation, the necessary awareness needs to be raised among the
people, including NGOs, beside drawing a feasible scheme of their
education and rehabilitation: Because of their vulnerability, children need
special care and assistance. The United Nations adopted the Convention
on the Rights of the Child in 1989 and India is a party to it.

Informing on Women’s Rights

Like children, women are particularly vulnerable due to their
status in many societies. Even though they comprise more than half of
the population of the wortld, they ate the deprived lot and ‘equality of
rights’ has remained a distant dream in their case because of gender.
‘The United Nations adopted the Convention on the Elimination of All
Forms of Discrimination against Women in 1979; the Convendon
entered into force in 1981 and India is a party to it. But the discrimination
between sexes is too evident in practice despite the legal equality in key
areas. All over the world, the expansion of the awareness of women’s
rights takes place first in communities (villages, schools, community
activities, etc.).

The awateness programmes on women’s rights targeting the
communities will create the right impact.

The Rights of the Tribals

With the increasing industrialization and urbanization, tribals are
facing displacement and denial of their traditional rights. Their
displacement is not only affecting them alone but has serdous implications
for the biodiversity and environment. It is being stated that wotld
biodiversity crisis is matched by a ‘world cultural diversity” crisis.
Indigenous peoples live predominantly in areas of high biodiversity while
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at the same time comptise 95 percent of the cultural diversity in the
world.'In 1994, the UN Draft Declaration oa the Rights of the
Indigenous Peoples, drafted by the UN Sub-Commission on the
Promotion and Protection of Rights of Indigenous Peoples, has outlined
the human rights of indigenous people. But these rights must be
translated into action by making provisions for them to understand these
rights and setting a mechanism to realize them. They must understand
the meaning of ownership of cultural property and their identity. A
propet mode of conveying these tights need to be devised as well as the
authorities must be sensitized about their rights,

Role of Media iﬂ Sensitization/Promotion of Human Rights

"The media has been playing a crucial role in the promotion and
protection of human rights in India. It has been the backbone of the
human rights movement. Courageous reporting, persistence and
commitment have provided vital support to those whose rights have
been violated, to the defenders of humnan rights and to judges committed
to justice and the rule of law. It has been in the forefront in highlighting
the cases of violation of human rights and acted as a watchdog for the
protection of human rights as well as generating public awareness. The
role of the media, print as well as audio-visual, acquires tremendous
significance in promotion of human rights. The common man is in a
position to understand human rights through press reports and audio-
visual media. Through these modes, masses are made aware of their
tights and also familiar with the institutions where they can approach
for redress in case of violation of their human rights. The media has
tremendous power to mould the public opinion against age-old societal
wrongs like gender discrimination, child abuse, untouchability, manual
scavenging, and many rights of an individual, like right to food, right to
health, right to education, right to work, etc. It can also arouse society’s
indignation against the violations of these tights, viz., child labour, child
prostitution and child marriage.

Y AGray, Bedween the Spice of Life and the Melting Pot: Biodireriily Consernation und its Impact on Indigenons Peaples,
IWGIA Dacument 70 {1991, Copenhagen).



Prof. Mrs. S.K. Verma [ 131

The courts (Supreme Court and high courts) as well as the
National Human Rights Commission (NHRC) have often taken suo moto
cognizance of press repotts in several cases of human rights violations
and initiated proceedings against the violators. Interestingly, the first
case taken up by the NHRC, immediately after its establishment, was
based on the media report related to the unprovoked firing by the Border
Security Force pétsonnel_ on armed civilians in Bijbehra, Jammu and
Kashmir? .

Howevet, media has exposed itself to criticism for its over-indulgence.
More recent trends in the electronic media has become a cause of concern
where the lines between fact and fiction, reporting and storytelling often
getblurred, to the detriment of those whose rights are being violated. The
Supreme Court, while disposing off a case of contempt of court against
the editors of two newspapers, obscrved:

It is the duty of the a true and responsible journalist to inform
the people with accurate and impartial presentation of news and
his views after dispassionate evaluation of the facts and
inforfnation received by hirri and to be published as a news item.

The editot of a newspaper or a journal has a greater responsibility
to guard against untruthful news and its publication. The Court further
observed that “If the newspaper publishes what is improper,
mischievously false or illegal and abuses its liberty, it must be punished
by a court of law”” While a free and healthy press is indispensable to the
functioning of a true democtacy, the freedom of press is subject to
reasonable restrictions.?

Since a sizable population in India is illiterate, to which print
media will have little relevance, it 1s the clectronic media, like radio and
television, which will be of immense importance to creating right kind
of awareness and a desired level of sensitization towards human rights.
In D.K Basuv. State of, Bengal, the Supreme Court came out very clearly

* On November 1, 1993, the Commussion 100k s#n maiy cognizance of the incident, Amwwai Repore, 1943
94, pp 11-12

U Aructe 19(2) of the Constitunon

*{1997) 1 58C 416
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against the custodial violence and directed the rights of the persons
taken in custody must be cleatly displayed at each police station and
these rights should be widely publicized through the media, like radio,
television and press. The court stated®: |

The requirements [as mentioned] shall be forwarded to the Director
General of Police and the Home Secretary of evety State/Union
Territory and it shall be their obligation to citculate the same to
evety police station under their charge and get the same notified
at every police station at a conspicuous place. It would also be
useful and serve larger interest to broadcast the rcqmnmmm on
All India Radio beside being shown on the national Netwotk of
Doordarshan and by publishing and disttibuting pamphlets in
the local language containing these requitements for information
of the general public. Creating awareness about the rights of the
arrestee would be a step in the right direction to combat the evil
of custodial crime and bring in transparency and accountability.

Sensitization of Judicial Officers and Public Authorities
Role of the Judiciary in Protection/Promotion of Human Rights

The role of the judiciary in the protection/promotion of the
human rights is seminal. For human rights to become a reality, there
should exist judiciaty that is sensitive to the common persons needs and
its limitations to access the justice. The creativity and coutage of the
judicial officers in finding ways to talk about and enforce human rights
standards is significant in realizing human tights on the ground: This is
not so easy, given the power of the status guo. The Constitution of India,
while talks about the “JUSTICE, social, economic and political” and
“BEQUALITY of status and opportunity”in the Preamble, it is only through
the help of the judiciary that these pious objectives of the Constitution
could be realized. The very movement of the Public Interest Litigation,
started by the Supreme Court, is to realize these goals by interpreting
the Fundamental rights provisions of the Constitution in such 2 manner
that the deprived sections of society get their rights and their violations

*1d avp. 437 (Para. 3%
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be redressed. In Pegples Union for Democratic Rngr.f ¢ Unton of Indid’, Justice
Bhagwati stated:

The time has now come when the courts must become the courts
fot the poor and struggling masses of this country. They must
shed their character as upholders of the established order and
the status gua. They must be sensitized to the need of doing justice
to the large masses of people to whom justice has been denied
by a cruel and heartless society for generations. The realization
must come to them that social justice is the signature tune of our
Constitution to enforce the basic human rights of the poor and
vulnerable section of the community and actively help in the
tealization of the constitutional goals. .. Public Interest Litigation
is brought before the Court not for the purpose of enforcing
the right of one individual against another as happens in the
case of ordinary litigation, but is intended to promote and
vindicate public interest which demands that violadons of
constitutional or legal rights of a large number of people who
ate poot, ignotant ot in a socially or economically disadvantaged
position should not go unnoticed and unredressed.

In the beginning, the PIL was primarily focusing on human rights,
particularly of the deprived sections of the society, but now it is invoked
also for “collective rights” like envitonment, eradication of corruption
in public offices, etc even though human rights have gradually come
under the domain of the National Human Rights Commission (NHRC)
to which the judiciary is giving a helping hand.”

Judiciary is the guardian of the conscience of the people and it
should strike a balance to fulfil and achieve the aspiration of individuals
and requirement of the community. Sensitization of the judiciary should
aim o put the needs of the victims and witnesses in the forefront which
should ensure that the victims and the witnesses see justice done mote
often and more quickly while being treated with respect and dignity that

* AIR 1982 SC 1473 ar p. 1478

7 8.P. Sathe, Judicial Activiem in India, 18 ef a/ (OUP, Delhi: 2002); S.K. Verma, “Public Interest Litigaion®,
in Sakumoto, Kobayashi, fmaizumi (cd.) Law, Derelopment and Sodo-Viconaméic Changer in Asia, Ch. 8, ac p.
205.
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they deserve as a human being, Judiciary should become sensitive to the
common person’s needs and which is not hampered in any manner in its
delivery of justice. Whether the gap between the laws on the statute
book and their implementation is because of the non-implementation
of laws ot the gaps exist in the law ot it is the non-sensitization of the
judiciaty ro these rights is the right reason for the non-realization of the
rights needs to be identified. These questions need to be revisited in the
light of the constitutional mandate, so that the law becomes meaningful
and relevant to the under-privileged sections of the society. Once the
reasons have been identified for the non-implementation of human
rights, they must be addressed through creating proper awareness among
the judiciary by right kind of training in these rights.

After a person is subjected to his/her human rights violation, it
is the judiciary ene looks up to protect its rights. For both the victim
and the accused, the judicial officers are the first independent forum to
decide about the content and execution of these rights. Hence their
sensitization of the human rights is a sine gua non to create a culture of
respect for hurnan rights, A large number of the members of the judicial
officers have been presiding over the Munsif, Magistrate, Metropolitan
courts who are at the cutting edge of the criminal justice system, as
most of the people, common citizen as an accused or victim goes fitst
go to the trial courts, and not to the high courts or the Supreme Coutt.
In a human rights violation case, judicial officers at the district level are
in touch with the public and play a vital role in protecting the human
tights of the people. People from various sections suffer on account of .
lack of legal knowledge. It is the respons1b1hty of the ]ud1c1al officers to
come to the rescue of such people.

Fven though the role of judiciary is changing from protecting
the vested interests to uphold the rights of the vulnerable and
marginalized sections of the society, who do not have means to seck the
redressal of their rights but despite many welfate leglslatlons for the
weaker sections of the society, these legislations have not been effectively
implemented, because of the ignorance of the judicial officers about
the rights of the vicims. Further, these vulnerable sections are many
times unable to get access to the judicial mechanism, and are not heard
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by the executives to get redressal for their grievances. The judicial officers
must be sensitized about theif role in promoting and protecting human
rights and fundamental rights under the Constitution; to engender a
debate on the protection of fundamental rights, so as to create a culture
of human rights; to sensitize them the reasons for people’s inability to
get adequate protection from the judiciary; and lastly to understand the
constraints of the system which hamper the judiciaty from performing
its role satisfactorily and discussing methods in which they can be
overcome.

Police and Law Enforcement Officers

Along with the judiciary, the sensitization of the police and armed
forces is important. The police is generally required to be in constant
touch with the public, who approaches them in cases of violation of
human rights. While dealing with the violators and the victims of these
violations, the police officers are under onerous duty to actin consonance
with human rights, as required by the Constitution and the law of the
land. After a violation occurs, the victim, in the case of civil and political
rights, approaches to the police personnel, who should be well informed
about the rights of the victim as well as of the accused. Similarly, in
meeting the challenges of terrorism, it must be remembered that state
terrorism is no answer to combat terrorism. Police force must meet the
challenges of terrorism with innovative ideas and approach and not
through “third-degtee methods”. Same logic applies for the defence
forces while fighting insurgency and terrorism.

Non-Governmental Organizations

NGOs are active in neatly every sphere of international human
rights. They have advocated and assisted in the drafting of international
human rights norms in multilateral treaties and other instruments, have
assisted inter-governmental organizations and govetnments in the
implementation of human rights norms. At the national level they have
played a pivotal role in highlighting the violation of human rights and
getting redress for the human rights victims. They have done a significant
work in the field of child welfare, envitonment, women rights, bonded
labour, old age care, health, rights of the disabled and rehabilitation of
other deprived sections of society. On many occasions they have been
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instrtumental in highlighting the conditions of the ptisoniers and undet-
trials by writing letters to the prison officials, judges and various
government officers of the State involved. They not only monitot human
rights violations bur also help in the rehabilitation of the victims and
promotion of the implementation of the human tights. Even though
there are number of NGOs working in this atea, but thete has been a
lack of coordination in their activities in tetms of their fields, territorial
areas and target groups of their activities, with the result that many times
they do not leave desited impact. :

The role of NGOs in protection and creating right kind ‘of
sensitization 1s seminal. There ate several instances where NGOs have
first reported the violation of human rights to appropriate authorities.
The NHRC has taken action on several human tights violations cases
reported by the local NGOs from different parts of the country. The
Chatkma refugees’ case is in point where the NHRC approached the
Supreme Court after receiving a complaint from a NGO — #he People’s
Union for Civel Libertier. It is a sacred duty of NGOs to educate the local
masses about their rights and report the cases of violations of human
rights to the notice of appropriate authorities.

The Way Ahead

In order to make the human rights a reality for all sections of
society without any discrimination of whatsoever, it is necessary that
steps should be taken to sensitize the authorities who are the protector
of those rights and who are expected to play their designated role, viz.,
the civil servants, judicial officers, police, para-military forces etc. to
change their mind-set and be made aware of their duties in protecting
and enforcing the human rights. For this education of human rights at
all levels will be very significant, starting from the school-level. Youths
and educatots should be trained to contribute constructively towards
the protection of human rights and acquire necessary skills .and
professional knowledge in their sphere of work. This requires. properly -
strucrured courses that are carried out effectively to create salutary impact
to improve the quality of response of the concerned persons ina glven_ -
human ughts situation and human rights culture.



Prof. Mrs. S.K. Verma / 137

The enforcement agencies, like judiciary, police and armed forces
should be exposed to discussions and training coutses on human rights
through seminars/symposia/collogiums which should be organized on
a regular basis by these agencies.

The general public should be made aware of these rights as well
as a part of “nurturing citizenship” on human rights. Programmes on
legal literacy should be organized, and in simple language the basic human
tights of a person should be told. To spread the information in every
cotner of the country, the media — ptint and electronic, can play a vital
role. NGOs have also their role cleatly cut-out in this endeavour.

Lastly, to further these activities, the NHRC can play a pivotal
role by moving the government agencies to undertake the training and
education programmes in a right earnst. -
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IMPORTANT STATEMENTS/DECISIONS/
OPINIONS OF THE COMMISSION

1. A Review of the Achievements
of the NHRC (1993-2006)*

— Dr. Justice Shivaraj V. Patil

Dr. Mohamed El Said El Dakkak, Member, National Council
for Human Rights, Egypt, our Chief Guest for the Foundation Day
function; Dr. Justice A.S. Anand, Chairperson of the Commisston; Justice
Ranganath Misraji, former first Chairperson of the Commission and
esteemed former Membets of the Commission Ms. Justice M.Fathima
Beevi, Dr. Justice V.8, Malimath, Dr. Justice K. Ramaswamy, Shri
Sudarshan Agarwal, His Excellency Governor of Uttaranchal, Shri
Virendra Dayal and Smt. Justice Sujata V. Manohat, Justice S. Ratnavel
Pandian, Justice Wadhwa, Justice R.S. Sodhi and Justice R.C. Jain, former
Secretary Generals, Director Generals, Registrar Generals, Joint
Secretaries, chairpersons and membets of core groups and experts, we
value your gracious presence, present Members of the Commission;
Distinguished Guests; people from the Media; Officers and Staff of the
Commission; Ladies and Gentlemen. '

It is a privilege to speak on this occasion because it is for the first
time that the National Human Rights Commission is celebrating its
Foundation Day as such ever since it was constituted on 12* of October
1993. The Commission has today completed 13 years of its meaningful
active existence. In these 13 years, under the able guidance of successive
Chairpersons and the suppott of the Members, it has relentlessly
endeavoured to provide better protection and promotion of human
rights true to the letter and spitit of the Protection of Human Rights
Act, 1993. Though 13 years is not a very long time in the life of an
institution, but good enough to introspect and chronicle the journey
taken by it so far. This is also time to acknowledge, appreciate and

" Speech delivered on the NHRC TFoundation Day function held on October 12% 2006
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express gratitude to everyone associated with the Commission for their
contribution. The first Chairperson of the Commission Shri Ranganath
Misraji’s efforts in establishment of the Commission relating to acquiring
building, getting staff and their welfare, also securing necessary finance
for successful functioning of the Commission and laying sound
foundation for culture of human rights are laudable. " Subsequent
Chairpersons Hon’ble Justice M.N. Venkatachaliah and Hon’ble Justice
J.S. Verma contnued the work of the Commission trelating to various
issues of Human Rights and made significant contribution with the
concern and coopetation of the Members. The office of the Commission
was shifted on 1.1.2005 from Sardar Patel Bhawan to Faridkot House,
an independent and spacious building. The Commission is expected to
have its own building ‘Manavadhikar Bhavan’ at INA, New Delhi at the
estimated cost of around Rs. 18 crores. Possibly, the office of the
Commission may move from the present premises to Manavadhikar
Bhavan within 2-3 years. The strength of the staff of the Commission
has increased from 44 to 343. The present Chairperson and the Membets
are continuing their efforts for bettet protection of Human Rights. The
work of the Commission is continuing, cooperative, collective and
cumulative as a national institution. For want of time I am not able to
give details of contribution made by each individual but it is on recotd
of the Commission. Duting this petiod, several significant steps have
been taken and proceedings concluded in important matters like Punjab
Mass Cremation case and issues relating to KBK districts of Orissa.
The contribution of the present Chairperson patticularly at the
international level ~ be it in the APF ot ICC or in the UN. Human
Rights Commission — has been well-recognised.

India was elected as the Member of New Human Rights Council,
which heid its first session in Geneva in June this year. Itis noteworthy to
menton that NHRC India was the only NHRI, which addressed the
first session of the Human Rights Council. While addressing the Council
the Chairperson NHRC had called for a patadigm shift from human
development as seen in terms of economic development to human
development as a basic human right.
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‘The Chairperson of the Indian Commission has been nominated
by the APF to be its spokesperson to articulate the views on the issue
of participation NHRTs in the HRC.

In the past, the Chairpersons of the Commission chaired the
International Coordinating Committee from 1996 to 2000.

National Human Rights Commission is nominated as Member
to ICC in August this yeat at the APF Annual Meeting held at Suva, Fiji.

Itis indeed a matter of pride that the International Coordinating
Committee (ICC) of NHRIs appreciating and recognizing the role being
played by NHRC of India in the area of disability rights unanimously
nominated it to the UN. Adhoc Committee as its representative for
drafting the convention. Distinguishedly abled Ms. Anuradha Mobhit,
our Special Rapporteur was chosen to provide technical assistance as
representative of the TCC and Asia Pacific Forum, to the Ad-hoc
Committee for drafting the Convention. Itis indeed a privilege for the
Commission. The Convention has now been drafted by the Ad-hoc
Commuittee. '

The National Human Rights Commission of India (NHRC) was
set up on 12 October, 1993. The Commission is an autonomous
institution both functionally and financially with a wide mandate for
better protection of Human Rights. Shri Virendra Dayal, former
Member of the Commission in the Artcle “Evolution of the National
Humah Rights Commission, 1993-2002:" A Decennial Review”
published in the journal of the Commission Volume 1, 2002 has given a
critical analysis of the statute, structure and functioning of the
Commission, the work done and the shortcomings. 1 may add, at the
inception of the Commission many who strongly believed in the
promotion and protection of Human Rights, looking provisions of the
Act, felt that it would be a ‘toothless tiger”. No doubt, merely going by
the provisions of the Act it may appear so. But a positive look at the
provisions, the functioning, performance and impact created by the
Commission duting the last 13 yearsshow that the Commission has a
strong denture sufficient to bite, in the words of our Chairperson).  The#
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independence of the Commission is guaranteed by the provisions
contained in the statute relating to its composition, method of
appointment of the Chairperson and Members and the clearly specified
terms and conditions of office of the Chairperson and Members and
the stringent provisions relating ta their removal. The very functioning
of the Commission all these years independently without hindrance
supports the position.

From 12" Octobet, 1993 dll the end of September, 2006 the
Commission received 6,37,009 complaints. In the first year of its
establishment it received 496 complaints for redressal of the grievances
made therein. However in the last three years, the Commission has
been recetving on an average 6000 complaints per month i.e. between
70,000 to 75,000 complaints per year. During the year 2005-00, the
Commission received 74,444 complaints. Against this, the Commission
disposed of 80,923 complaints which included the complaints carried
forward from earlier years. The complaints recetved cover a broad
spectrum of Human Rights violation including custodial deaths,
custodial torture — other police excesses, bonded labour issues;
exploitation of women and children, exploitation of SC/STs, Human
Rights violations due to natural calamities such as cyclones, earthquakes
etc., and starvation deaths due to deprivation, denial of medical care as
well as death due to electrocution etc.

During the last 13 years, the Commission has recommended for
payment of interim relief to the extent of Rs.10,44,97,634/- to be paid
in 716 cases, recommended disciplinary action in 223 cases and
prosecution in 74 cases against the public servants who were prima facie
found responsible for their acts of omission and commission tesulting
in violation of Human Rights of the people. Added to this, the
Commission has also recommended a total of Rs. 23,2425 000/- to be
paid to the next of the kin of 1245 deceased in the matter of Punjab
Mass Cremation case.

The enormous increase in the number of complaints indicates
the awareness of Human Rights among the people and the confidence
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people have in the Commission. However receiving of more and more
complaints of violation of Human Rights may not be a happy situation.

‘The Commission has evolved a Complaints Management System
(CMIS) which has been functioning teasonably well. The National
Human Rights Commission in Nepal and National Centre for Human
Rights in Jordan with the assistance of officers of this Commission have
adopted our system.

I am happy to recall that our three former Members Justice
M.Fathima Beevi, Justice 8.5. Kang and Shri Sudarshan Agarwal having
done excellent work in the Commission went as their Excellencies, the
(Governors of three States in the country. Those States have the benefit
of their experience and guidance to serve the cause of Human Rights.

Credit for the modest amount of success of the Commission
also goes to our Special Rapporteurs, senior officers, staff, Chairperson
and Members of cote group and experts for their able advice and
assistance. The Commission places on records their services and thank
them. Our Special Rappotteurs S/Shri Chaman Lal, K.R Venugopal,
S.V.M.Tripathi and Ms. Anuradha Mohit, are no more with the
Commission but their valuable contribution is continuing, A special
mention is to be made here to Shri Chaman Lal. The Commission could
not succeed pursuing him to continue to assist, having régard to his
commitment and excellent service record. Some persons need
institutions after refitement and some institutions need retired persons.
Shri Chaman Lal belongs to latter category.

Mainly and broadly the concems of the Commission are handling
complaints, dealing with civil and political rights and economic, social,
cultural rights and issues relating to good governance and systematic
reforms which are essential fot the better protection of Human Rights
and the matters connected therewith.

Civil and Political Rights

In its initial years, the Commission’s focus was on protecting and
promoting civil and political rights of the people. As early as 14
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December 1993, the Commission insttucted all Chief Sectetares to
ensure that all cases of custodial death and rape be reported to 1t within
24 hours of occutrence, failing which an adverse inference would be
drawn by the Commission. Thereafter, on 10 August 1995, went a step
further, wheseby the Chief Ministers were requested to ensure that ail
post-mottem examinations of deaths in custody be videographed. On
27 March 1997, Chief Ministers were addigonally requested to adopt a
Model Autopsy Form, prepared by the Commission. Further,
comprehensive guidelines were sent to Chief Ministers on 27 March
1997 in tespect of the manner in which encounters should be investigated
and reported. On 22 November 2000, Chief Ministers were sent a
letter providing detailed guidelines on the subject of artest and detention
in view of well known D.K.Basu case.

Disability

The Commission is deeply concerned about the rights of the
persons with Disability. In 2003 the Commission launched a projectin
partnership with the Canadian Human Rights Commission (CHRC)
and the Indira Gandhi National Open University IGNQU) to otient
legal practitioners, academics, activists with domestic and international
law, encouraging its creative application for better protection and

promotion of the rights of the persons with disability. Under this project
three key areas were identified, namely :-

a) A curriculum design

b) Training and reference material

) Trainers to teach Human Rights, disability and law course
in a stand-alone mode or as part of formal and non-
formal courses in law and human rights.

Besides this under this project in 2004-2005 a training of wainers
programme at NL.SIU, Bangalore, National Wokshop at NALSAR and
tive Outreach programmes were organized.

These programmes culminated in a National Conference on
Disability held on 23 June 2005 at New Delhi. Vice Chancellots of
Universities, Union Secretaries, State Welfare Secretaties, State Disability
Commissioners, NGOs, representative from NCERT,NCTE, RCI and
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other apex institutions attended the conference. The recommendations
of the National Conference on Disabilities were sent to Central Govt.
State Governments, Union Territories and concerned.

The Commission on the complaint of non-availability of text
books in Braille for blind students, took inidative and necessaty steps.
On 8th April 2005 Hon’ble Chaitperson addressed letters to Chief
Minister of all States requesting them to take steps to print books in
Braille and work on p_roper'distribution system so that the books
prescribed by the State Board are available to visually challenged at the
beginning of each academic session.

The Commission took up the issue of Sign Language’ on
22.5.2003 on the representation of the Delhi Association of Deaf. After
few meetings with the help of Special Rapporteurs and potential partners,
a project was prepared. In the meeting held on 26.5.2006 in the
Commission, it was Informed that Ministry of Social Justice and
Empowerment has approved an amount of Rs. 24 lakhs for this project
known as “Common Sign Language for Deaf Children”. Jawaharlal
Nehru University will develop a technical vocabulary of sign language
by the end of 2006.

On coming to know that when disabled persons are produced
in the Coutt, they are made to remove their shoes which cause setious
difficulty to them. The Chairperson vide letter 25th February 2005
communicated to all Chief Justices of High Coutts to take necessary
to prevent inconvenience caused due to this practice to the disabled.

Till date we have received responses from 10 High Courts.

Rights of Women

Pursuant to-the request of the United Nations High
Commissioner for Human Rights the Commission, in 2001, designated
one of its Members Mts Justice Sujata V.Manohar to serve as a Focdl
Point on Human Rights of Women including Trafficking. To create
awareness, the Focal Point brought out an Information Kit on Trafficking
in Women and Children with able and untiring assistance of Dr.Savita
Bhakry our SR.O. Subsequently, in otder to create an authentic database
to deal with the problem in all its dimensions, it undertook an Action
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Research on Trafficking in Women and Children in India along with the
UNITEM and the Institute of Social Sciences based at New Delhi. Based
on the study, research and recommendations a Plan of Action to Prevent
and End Trafficking in Women and Children in India has been evolved
by the Commission recently and disserninarted to all concerned across
the country.

The Commission has been continuously sensitising the field
functionaries and civil society on these issues. A network of Nodal
Officers, two in each State — one from the police department and the
other from the social welfare department, has also been created to
effectively deal with the problem of trafficking.

Sexual harassment of women at the work place and in trains 1s
another area that has engrossed the attention of the Commission ever
since the Focal Point on Human Rights of Women was constituted in
2001. Itis with the intervention of the Commission that the role of the
Complaints Comrmittee prescribed in Vishaka Guidelines has been
redefined. Complaints Committees are now deemed to be an inquiry
authority for the purposes of the Central Civil Services (Conduct) Rules,
1964 and the reportt of the Complaints Committee shall be deemed to
be an inquiry report under those Rules.

Domestic violence is another issue which violates the dignity of
women. To assess the ground realities, two research projects wete
undertaken by the Commission in this area. The Commission also
examined the provisions of the Protection from Domestic Violence
Bill 2002 along with thé report containing the recorhmendations of the
Standing Committee and forwarded its detailed suggestions to the
Ministry of Women and Child Development. The Commission was
happy to note that some of its suggestions were incorporated in the
Protection of Women from Domestic Violence Act, 2005.

Rights of Children
Gabriel Mistral, the Nobe! Laureate said —

“We are guilty of many errors and fanlts, but our worst
crime is abandoning the children, neglecting the foundation



146 [ Journal of the NHRC

of life. Many of the things we need can wait. The child
cannot; right now is the timé his bones are being formed,
bis blood is being made and his senses are being developed.
To him we cannot answer ‘tomorrow’. His name is
‘today’.”

The ‘rights of childrer, is another atea that has drawn the
attention of the Commission from the beginning, The Commission
ovet the years focused its attention on child labout, child matriage, child
trafficking and prostitution, child sexual violence, female foeticide and
nfanticide, child rape, HIV/AIDS afflicted childten and juvenile justice.

The Commission, first and foremost, concentrated on ending
the problem of child labout, especially those employed in hazardous
industries. It laid emphasis on the provision of free and compulsory
education for children upto the age of 14 years, and the allocadon of an
appropriate level of resources to achieve this objective.

The Commission made efforts to generate greater awareness
and sensitivity in the District Administration and Labour Depattments
of concerned States.

When it came to the notice of the Commission that the children
below the age of 14 years were employed as domestic servants in the
homes of the Government officials, it took up the matter with the
Government seeking amendment to the Government Servants (Conduct)
Rules, 1964 to the effect that such employment amounted to misconduct
inviting majot penalty. Accordingly, the Conduct Rules were amended.

Last week, Ministry of Labout, Govt. of India announced that
employment of children below 14 years as domestic servants in dhabas,
restaurants, tea shops or any tecteational centets is banned we.f. 10™
October, 2006. Anyone employing children in these occupations is liable
for punishment upto one year and / or fine. The Commission is happy
in this regard as it feels that its efforts got the dividends. Asa result of
this, large number of childten may be released. Though releasing of
children from child labout is important but much more impottant and
vital is to see that they do not relapse to the old position for lack of
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support. Hence, there is an urgent and imperative need for the
Governments both at the Centre and State level to have a concrete and
practical policy in this regard.

Looking to the widespread persistence of child marriage in
certain parts of the country, the Commission realised that the Child
Marriage Restraint Act, 1929 (CMRA) should be recast. “The Preventon
of Child Marriage Bill” was introduced in the Rajya Sabha on 20" of
December 2004, incorporating the recommendations of the
Comrmission. Last yeat, the Commission addressed the Central and the
State Governments/Union Territories to organise mass-scale awareness
programmes/campaigns to educate and sensitize people about the
demerits of child marriages.

Sexual violence against children is another sensitive issue in this
regard, the Commission took concrete measures. The NHRC, in
partnetship with Prasar Bharati and UNICEF held four workshops for
radio and television producers. It was during the course of these
workshops that an idea of bringing out a guidebook for the media to
address the issue of sexual violence against children emerged. The
Commission cutrently is also in the process of preparing guidelines for
speedy disposal of child rape cases.

Faced with the widely prevalent misuse of sex determinaton
tests to commit female foeucide, the Commission approached the
Medical Council of India during the year 1995-96, to take a position on
the ethical aspects of such tests. It also emphasised the need for
undertaking a vigotous and comprehensive national campaign against
fermale foeticide and infanticide. During the course of regional and
national consultations on Public Health and Human Rights that were
held during 2002-03, the Commission again took up the issue of
combating female foeticide and infanticide. The Commission has
maintained that vigorous and comprehenstve measures be taken by all
States and Union Territories to put an end to the gruesome problem of
female foeticide and infanticide. '

The Commission deeply concerned over the poor
implementation of Juvenile Justice (Care and Protection of Children)
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Act, 2000 devised a format seeking information regarding
implementation of the various provisions of the Act. The Commission

is in the process of suggesting measures fot better implementation of
the Act.

The Commission’s persistent efforts proved fruitful with the
Government of India ratfying, both, the Optional Protocols. Optional
Protocol to the Convention on the Rights of the Child on the involvement
of children in armed conflict was ratified on 30" Novernber 2005

The Optional Protocol to the Convention on the Rights of the
Child on the sale of children, child prostitution and child pornography
was ratified on 16 August 2005,

Abolition of Manual Scavenging

The Commission has been vigorously pursuing the need to end
the degrading practice of manual scavenging in the country. The
Commission has held number of meetings with the State Governments.
The last such meeting was held on 25" February, 2006 on Eradication
of Manual Scavenging with the representatives of the Central and State
Governments and other stakeholders. On the basis of detailed
deliberations follow up action is taken.

Pursuant to the efforts of the Commission, the Prime Minister
made an announcement for abolition of manual scavenging. The
Planning Commission accordingly formulated a National Action Plan
for Total Eradication of Manual Scavenging by the end of 2007.

Right to Health

Human dignity is central to Human Rights. Supreme Coutt has
pronounced that right to health is covered by Article 21 of the
Constitution.

The Commission has constituted a Core Group on Health so as
to guide the Commission on mattets relating to health. An Expert Group
headed by an eminent medical specialist has also been constituted in the
Commission to look into the prevailing unsatisfactoty system of medical
care in the countty.
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On 4" of March 2006 a ‘Review Meeting on the
Recommendations of the Core Group on Health and Public Hearing
on Health’ was held. On the basis of detailed deliberations follow-up
action is being taken.

Health Awareness Week for the Older Persons

A health awareness week for the elderly was organised by the
Commission along with an NGO working for the oldet persons in March
2006 in New Delhi. The weeklong initiative was an atternpt to address
the crucial needs of the elderly.

National Action Plan for Human Rights

The Commission has taken up the task of preparing the Natonal
Action Plan. The Commission constituted a Working Group and an
Advisoty Committee including representatives of various departments
of the Government, NGOs and eminent lawyers to prepate a National
Action Plan for Human Rights. The Working Group decided to focus
on the following ateas which would require 2 continuous dialogue and
discussion before taking appropriate shape for its documentation in the
body of National Action Plan for Human Rights: Human rights
education; Criminal justice system - encompassing police, prosecution
etc; Rights of vulnerable (women, children, bonded labour, dalits, eldetly,
tribals, minorides, disabled etc.); Right to food, water, health and
environment; Right to social security, Globalisation and humnan rights.

The Working Group has recently decided to prepatre draft
chapters of the proposed National Action Plan for Human Rights and
these chapters will be extensively discussed with the concerned ministries /
departments of the Government of India before they are finalised.

Spread of Human Rights Awareness

Ladies & gentlemen: logo of NHRC itself conveys its motto —
protection of Hurman Rights and wishes happiness to all.

Creating Human Rights awareness is considered important and
useful for better protection and promotion of Human Rights. With
this in view, the Commission organized/supported several workshops,



150 / Journal of the NHRC

training programmes and seminars for sensitising the stakeholders on
Human Rights issues consisting of academicians, activists, NGOs, civil
servants, etc. In the year 2005-06, twenty-five training programmes were
conducted addressing problems of human rights and prevendon of
atrocities against the weaker sections, legal literacy for the women, mental
heaith education, combating trafficking in women and children, child
rights, are a few to mention.

Corruption being one of the key violators of human rights, a
two-day Nationdl Conference on “Effects of Corruption on Good
Governance and Human Rights” was organised in the month of May
2006. The main objective of the Conference was to explore the factors
responsible for precipitating cortuption in India as well as to ponder
over strategies that could contain the problem of cotruption in the
country. This Conference was inaugurated by the President of India
and the concluding address was delivered by the Chief Justice of India.

The Indian Army also organized sensitization workshop on
Human Rights at Kargil on 22.5.2005 and Leh on 154.2005. The
Commission conducted summer internship programmes from 15.5.2006
to 14.6.2006 to create awareness in Human Rights among the students
of various law colleges and universities.

The Commission has so far published 49 books in English, out
of them 19 ate in Hindi. Besides these, it has supported other
organizations to publish books. The Commission has published 6
journals also.

Rightto Food

The NHRC has consistently maintained that right to food is
inherent to living a life with dignity. It has also exptessed that tight to
food includes nutrition at an approptiate level. To deliberate on the
food situation in the country as well as ways and means to make the
right to food a teality to the common man, the Commission reconstituted
its Core Group on Right to Food which met on 13 January 2006. The
Group dwelled on issues relating to food security, monitoting of existing
schemes and reforms in Public Disttibution System, starvation deaths/
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suicides including the State’s response to these occurrences, need for
up-gradation of scientfic and technological measures in the country
and the spreading of awareness among the masses that all of them were
endtled to get two square meals. It is a matter of common knowledge
that wats produce hunger. But people seem to be less alive to the fact
that hunger can lead to war. It is undebatable that hunger and peace
cannot co-exist. In other wotds, while hunger rules, peace cannot prevail.
All democratic institutions have onerous and great responsibility and
duty to respond to the challenges, to maintain the abiding faith and
continuing confidence of the society, which the society has reposed in
them, because they essentially exist for the society.

International Round Table on National Institutions Implementlng
Economic, Social and Cultural Rights

The Commission in collaboration with the Office of the United
Nations High Commissioner for Human Rights (OHCHR) organized
a three-day International Round Table on National Institutions
Implementing Economic, Social and Cultural Rights at New Delhi from
29" November to 1* Decembet, 2005 mainly to discuss and strengthen
the role and capacity of National Institutions in protecting and promoting
economic, social and cultural rights (ESCR).

Economic, Social and Cultural Rights are impottant patt of the
international Human Rights law. Although, these rights have received
less attention than civil and political rights, far more setious consideration
than ever before is currently being devoted to them. The distinction
between the civil and political rights and Social, Cultural and Economic
Rights was put to rest by the Vienna Declaration and Programme of
Action’ made at the World Conference on Human Rights on 25.6.2003
which affirms that “all Human Rights are universal, indivisible, inter-
dependent and inter-related”. Itis plain that unless Social, Economic
and Cultural Rights are made effective, civil and political rights would
have no meaning for the under-privileged segments of the society.

Twenty-four National Institutions from countries in Ametrica,
Africa, Europe and Asia-Pacific participated in the Round Table. A
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declaration called the ‘New Delhi Declaration’ was adopted by the
delegates at the conclusion of the Round Table.

Mental Health

Newer drugs, involvement of the family in treatment and modern
methods of rehabilitation did considerably improve the quality of life
of the mentally ill persons all ovet the wotld. - Unfortunately, in our
country even after 50 years of Independence, the mentally ill in
institutional settings remained the silent sufferets. The Commission has
been deeply concerned at the unsatisfactory conditions prevailing in
mental hospitals in the country, many of which wete functioning as
custodial rather than therapeutic institutons. In the light of such
problems as overcrowding, lack of basic amenities, poor medical
faciltties, little or no effort at improving the awareness of farnily members
about the nature of mental illness, or of the possibilities of medication
and rehabilitation, the Commission took the issue seriously which, if
not redressed, would result in the continving vielation of the rights of
those who need understanding and support.

The Commission continued to oversee the functioning of the
Ranchi Institute of Neuro Psychiatry and Allied Sciences (RINPAS)
Ranchi, the Institute of Mental Health and Hospital IMHH) Agra and
Gwalior Mansik Arogyashala (GMA) under the Supreme Court order
dated 11/11/1997.

The performance these institutions have been improving ever
since the NHRC started reviewing their work. The execution of all the
tasks given by the Supreme Court related to improvement of hospital
facilities, care of patients, development of infrastructure for theit social
and occupational rehabilitation, development of training, research
facilities and extension of mental health sciences at community level by
running satellite clinics.

The mentally ill have the fundamental / Human nght to receive
quality mental health care and humane living conditions in the mental
hospitals. When the precious Human Right of the mentally ill was
threatened, the Commission took up the responsibility to examine the
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problem and recommend appropriate remedial measures. Hence, it
took up a project “Quality Assurance in Menta] Health” under the
guidance of Dr. Justice V. 8. Malimath. The investigation and research
work was assigned to the National Institute of Mental Health and Neuro
Sciences, Bangalore, the prefnier institution on the subject. A committee
was constituted under the chaitmanship of Dr. SM. Channabasavanna.
That Committee did a remarkable job having taken into consideration
all works. It turned out to be a landmark project.

The Commission decided to bring qualitative change and
imptrovement in the management of all the 37 Govt. mental hospitals in
the country based on the recommendations of Dr. Channabasavanna
Committee. The Commission is observing the performance of these
institutions through 1its Special Rapporteur followed by visits of the
Chaitperson and Members of the Commission. Because of the efforts
of the Commission, there has been a marked improvement in the
conditions of these hospitals and there is a shift in the approach from
custody to care in relation to mentally ill persons.

The Commission has constituted Core Group on Mental Health
on 31 Dec 2001 to study the problems of rehabilitation of patients who
are cured and formulate an integrated programme for rehabilitation of
such patients and establishment and running of half way homes. The
seventh meeting of the Core Group on Mental Health was held in the
Commission on 8 August 2006 to study the problems of rehabilitation
of cured mental patients languishing in the mental hospitals at Ranchi,
Agraand Gwalior.

Complementarity Between the Judiciary and Commission

The Act provides for the intervention of the Commission into
court cases with the permission of the concerned court. The Commission
has approached the courts in several cases to protect Human Rights of
the Vulnerable people including in pending cases. One such latest case
15 ‘Best Bakery Case’. The Supreme Court by its verdict dated 12.4.2004
set aside the judgment of acquittal in'this case and further directed fresh
investigation of the case and its retrial outside the State of Gujarat in
the State of Maharashtra. The trial court at Mumbai on 21.2.2006 after
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trial convicted and awarded life imptisonment to 9 out of 17 accused.
'The court also issued show cause notice to the witnesses who had turned
hostile as to why they should not be prosecuted for petjury.

The Supreme Court reposing confidence in the Commission in
number of cases, which were undet its consideration, remitted them to
the Commission. Some of the impottant remits made by the Supreme
Coutt to the Commission are — (i) cases arising out of allegations of
deaths by statvation in the “KBK” districts of Orissa; (i) the monitoring
of programmes to end bonded and child laobur in the country; (iii) the
handling of allegations relating to the “mass cremation” of petsons
declared “unidentified” in certain districts of the Punjab and (iv) the
proper management of institutions for the mentally challenged in Ranchi,
Gwalior and Agra; and of the Protective Home for Women in the latter

city.
Proceedings in KBK Districts of Otrissa and Punjab Mass

Cremation cases wete concluded on 30.8.2006 and 10.10.2006
respectively.

Such remits from the Supreme Court of India and the High Court
to the NHRC have actually enhanced the prestige and credibility of the
Commission. Complementarity between the judiciary and the
Commission has been of great advantage in so far as the role of the
Commission for protecting Human Rights is concerned. This
demonstrates how the Judiciary and the Human Rights can work in
cootdination and in @ complimentary manner with each other for
protection of Human Rights.

Deeply concerned about the need to protect the Human Rights
of the undet-trial prisonet, the Commission moved a Criminal Writ
Petition No. 1278/2004 before the High Court Delhi 2ad prayed for
quashing of the ttial of Charanjit Singh who was languishing in jail since
1985 and whose condition had deteriorated despite prolonged treatment
at vatious hospitals/ institutions. "The High Court vide its order dated
4.3.2005 quashed the trial of the mentally ill prisoner. The High Court
commended the initiative of the Commission and took note of promise
by the Govt. of NCT of Delhi for taking care of medical need of
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Charanjit Singh after quashing of the trial. Guidelines proposed by the
NHRC for considering the cases of such mentally ill under-trial was
accepted by the Coutt and suitable direction issued to the Govt. of
Dethi in this regard. [Case No. 3628/30/2001-2002]

Duting the visit of Shri Chamnal Lal, Special Rapporteur to LGB
Regional Institute of Mental Health, Tezpur, Assam, he came across a
undertrial Machang I alung who was languishing in Jail / mental hospiral
for 54 years. Pursuant to efforts of the Commission, he was released.

Custodial Justice and Reforms

Prisoners, be they undertrials or life convicts or juvenile
delinquents are primarily human beings entitled to human rights as others.
'The Commission has been monitoring at half-yearly intervals the situation
obtaining in Central jails / district jails / sub-jails in respect of the over-
crowing of prisonets, expediting their trials, their medical examination
and treatment, providing proper food, proper sanitation etc.

Bonded Labour — Elimination thereof

"The Commuission has consistently taken \;fp the issue of elimination
of forced/bonded labour. Ever since the Supreme Court entrusted the
responsibility of overseeing implementation of Bonded Labour System
(Abolition) Act and monitoring the compliance of directions issued by
iton 11.11.1997 in WP No. 3922 /45 the Commission has initiated the:
following measures:

Conducting State level reviews on the pace and progress of
implementation of statutory provisions as also of the directions of the
apex court;

Organising sensitization works'hops for DMs and other officials at the
State and district levels.

Undertaking extensive field visits to review on the spot measures taken
by the State Governments for identification, release and rehabilitation
of freed bonded labourets.
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The Commission has been actively engaged since its inception in
the protection and promotion of the human rights of Dalits. The
Commission has viewed its role as that of an “Equalizer”: adding its
weight on behalf of the vulnerable.

In 1996 a National Workshop was organized in Chennai by the
Dalit Liberation Education Trust with the help of the Peoples Union
for Civil Liberties (PUCL) and the Commission. 'The Commission has
also conducted training programmes related with Dalit Rights with
different NGOs from time to time. Based on Shi KB Saxena’s Report,
the Commission has made certain tecommendations to the Prime
Minister, 11 Union Ministers, Deputy Chairperson, Planning Commission
and Chief Ministers of all the States and Union Territories for taking
effective steps as tegards issue of dalits.

In the meeting on Dalit issues held in the Commission on
28.6.20006, it was resolved that for the year 2006-07 the focus would be
I} Eradicaton of Manual Scavenging and 1) Elimination of atrocities
against Dalits.

Convention Against Torture

The Commission has been requesting the Government of India
to ratify the Convention against Torture and other Cruel, Inhuman Or
Degrading Treatment Of Punishment 1984, which was signed by India
on 14 October 1997 on the recommendation of the Commission. The
Commission has been urging eatly ratification of the said Convention.
The Government has now drafted The Convention Against Torture Bill,
2006 to ratify the Convention Against Torture. The Ministry of Home
Affairs had requested the Commission to send the comments on the
draft Bill. The Commission has responded on 14.7.2006 to the
Government and is hopeful that the Convention will be ratified in near
future.

Conclusion

Having said about the work of the Commission so far done, I
must say it has miles to go to reach the goal of achieving of all Human
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Rights for all. Rule of law is necessary to sustain democracy. Democratic
climate is essential to uphold the rule of law. Focus of both must be
human beings and Human Rights. It may not be possible to prevent
violation d\f-\Human Rights or eliminate them totally but by determination
and dedicated efforts with the commitment of 2ll concerned, violation
of Human Rights can be minimized. In this regard, the concerted,
cooperative and collective efforts of vigilant civil society, dedicated
NGOs, committed and honest law enforcing agency, pro-active judiciary
and objective, sensitive and constructive media are required in respecting
the Human Rights of all.

All those associated with and fighting for the cause of Human
Rights should themselves basically be good human beings with courage
and conviction. On seeing a charming but pious lady in a big gathering,
the other ladies asked her as to what cosmetics she used for looking so
charming. The reply of the pious lady was — to her eyes— pity; to lips —
truth; to voice — prayer; to heart — love; to hands — charity and to
figure ~ righteousness. These are not the cosmetics of the body but of
the soul. These cosmetics are essential for the soul of both men and
women to shine and serve. Now it is time to move from sermon to
service. The divine message “Love all, serve all, help ever, hurt never”
should be the spitit of living to setve the cause of Human Rights.

One thing that is equally and without disctimination available to
everyone is Time. Time cannot be stored or restored. It is only to be
used approptiately. One should budget the Time in the moraing and
audit it at night. Growing old is mandatory whereas growing wiser is
optional. Hence, it is the time for all of us in different walks of life to
exercise the option of becoming wiser to commit and contribute for
the welfare and development of every one in the country without any
discimination and differentiation so that individuals develop their
potentialities, contribute their maximum to build happy, healthy and
strong nation. If that happens, it serves in great measure the cause of
Human Rights. T thank the Chairperson for giving me this opportunity
and thank you all for donating your valuable time in listening to me.
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2. Justice to the kins of wrongfully cremated more than two

- thousand unidentified persons - allegedly killed in encounters
by Punjab Police - Grant of Rs.2.5 lakhs compensation to
the kins of every identified victims - And by appointing
Commissioner of the rank of High Court Judge for
identification of remaining 814 unidentified bodies. |

The Supreme Court took cognizance of the allegations made in
the writ petitions filed before it, which in turn, drew and relied upon a
ptess note issued on 16.1.1995 by the Human Rights Wing of the
Shitomani Akali Dal under the caption “Disappeat” “cremation
ground”. The press note alleged that a large number of human bodies
had been cremated by the Punjab Police after labelling them
“unidentified”. The Supreme Court was disturbed by the gravity of
allegations. It ordered an investigation by the CBI. Accotdingly, the
CBI, after completing its enquiry, submitted its fifth and final reportin
the Supreme Court on 9 December 1996. The Supreme Court said that
the reports disclosed “flagrant violation of human rights on a mass
scale”. It referred the matter to the Nadonal Human Rights Commission
observing, “Without going into the matter any further, we leave the
whole matter to be dealt with by the Commission”. Concluding, the
Supreme Court in its order dated 12* December 1996, said:

~ “We request the Commission through its Chairman to
have the matter examined in accordance with law and
determine all the issues which are raised before the
Commission by the learned counsel for the parties.
Copies of the order dated November 15, 1995 and all
subsequent orders passed by this Court alongwith the
copies of all the CBI repotts in sealed covers be sent to
the Commission by the Registry. ‘

Since the matter is going to be examined by the
Commission at the .request of this Court, any
compensation awarded by the Commission shall be
binding and payable.” |



Journal of the NHRC [ 159

While proceeding in the marter, the Commission noted that the
nature and content of the idea of compensation in such cases today is
that the public law remedies are expanded and include award of
compensation for violation of Human Rights. Quoting Neelabati Behera
and D.K. Basu’s judgments of the Hon'ble Supreme Court, it observed
that these decisions lay down the broad parameters of this emerging
concept of damages in public law as part of the constitutional regime.
There are also guidelines as to the nature and content of the idea of
compensation in public law, its distinctiveness from the private-law
remedies and of component elements in its quantification. The
Commission noted that the UN Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment 1984, which
the Government of India has recently signified its intention to ratify, has
this requirement in its Article 14(J):

“Each State Party shall ensure in its legal system that the
victim of an act of torture obtains redress and has an
enforceable right to fair and adequate compensation,
including the means for as full rehabilitation as possible™.

Tracing the history of claims for damages for viclation of Human
Rights, the Commission noted that historically cases involving claims
for damages for violation of International Human Rights came to be
liigated in the US Courts in the last 25 years with increasing frequency.
Over approximately the same petiod, the Supreme Court of India did
ploneering judicial work for the development of Public-law standards
for constitutional remedies for violation of Fundamental Rights. In
one of the earlier American cases Viz., Filartiga Vs. Pena-lrala it was
held that “Torture constituted a violation of a customary international
law and enforceable pre-se in the national Courts”. The Commission
observed that in India great strides have since been made in the field of
evolving legal standards for remedial, reparatory, punitive and exemplary
damages for violation of human rights. In 2 recent judgment of a far
reaching significance that will shape the future in D.K. Basu Vs. State of
West Bengal, the Supreme Court said:
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“Thus, to sum up, it is now a well accepted proposition
in most of the jurisdictions, that monetary ot pecuniary
compensation is an appropriate and indeed an effective
and sometimes pethaps the only suitable remedy for
redressal of the established infringement of the
fundamental right to life of a citizen by the public servants
and the State is vicariously liable for their acts. The claim
of the citizen is based on the principle of strict liability
to which the defence of sovereign immunity is not
available and the citizen must receive the amount of
compensation”.

The Commission noted that the said judgment set a humane
judicial regime governing treatment of custodial prisoners and suspects
and, what is more, attached for their violation the pain of committalin
contempt for their violadons. This is the farthest step taken in any
jurisdiction anywhere prescribing such stern sanctions for violation of
human rights. The Supreme Court has laid down that principles for
award of compensation by the courts as a part of the public law regime
which will supplement the inadequacies of the statutory law. Thete is,
thus, an enforceable right to compensation recognised in the pubhc law
regime in India.

After heating elaborate arguments of the pardes to the scope
and ambit of the subject matter before the Commussion, its junsdiction,
the concept and content of the idea of “compensation” and various
othet issues, the Commission arrayed Ministry of Hore Affairs also as
a party and the Commission disposed off objections regarding
jutisdiction of the Commission by quoting the following ordet of the
Supreme Court:

“The matter telating to 585 dead bodies (which were fully
identified), 274 partally identified and 1238 un_ide_ntiﬁed
dead bodies, has already been referred to the Commission
which has rightly held itself to be a body sui generis in
the instant case”.
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After the Commission’s vatious orders on the question of
identification of dead bodies and scrutiny of claims, the State
Government of Punjab started to prepare statements of claims which
had reached finality or which wete pending determination. The counsel
appearing for State of Punjab stated before the Commission that aftet
the popular Government had come into power the previous practice
of paying the compensation of Rs.50,000/- was enhanced to Rs.1 lakh
and is being paid. The State Government concedes for the payment of
Rs.1lakh in each of the case but the counse! contended that it is stand of
the State Government that the entite burden requite to be borne by the
Union of India as the Union of India is under Constitutional obligation
to suppott the State Government in preventing internal disturbance
created in the State of Punjab at the behest of the neighbouring country
Pakistan and therefore an application has alteady been filed before the
Commission which requires to be determined. On this question, the
Commission observed as under:

“We would like to reiterate that this dispute between the
Government of India and the State Government on the
question of liability for payment of compensation would
better be left.open for decision in an appropriate case

.and in the present case we do-hope even now that some
workable solution is found between the two Governments
themselves”.

The Commission observed that hurnan rights of citzens are non-
negotiable and non-derrogable. No compromise with violations of the
same is pernlissible in any civilized society. These rights recognize the
essential worth of a human being and acknowledge the dignity inhering
in all human beings, irrespective of their race, sex ot.economical level
of living. While this is a historical fac, itis also a reality that the cultof
terrorism strikes at the very root of human tights of innocent people.
Terrotism and human rights are natural enemies with no possibility of
their co-existence. No person who supports human rights can support
terrotism, which results in a grave violaton of human tights of innocenr
citizens. [t further observed that the Commission is firmly of the view
that whereas tetrorism must be countered effectively and strongly, no
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democratic society can be permitted to chill civil liberties of the citizens
while taking measures against the terrorists. In the fight against terrorism,
sensitization level of human rights cannot be allowed to be sacrificed.
A critical task of striking a fair balance by way of security concerns and
human rights is to be performed and need of proportionality must not
be ignored. While fighting war against tetrorism relentlessly, the State
cannot be permitted to go over board and it effect declare a war on the
civil liberties of people because the rationale of anti-tetrotism measures
is aimed at protecting human rights and democracy. Countet terrotism
measures should, therefore, not undermine democratic values or subvert
the rule of law.

Coming to the question of quantum of compensation to be paid
to the next of kin of the deceased, the Commission observed that the
quantum of compensation depends upon the circumstance of each case
and there is no rule of thumb, which can be applied to all cases nor even
a universally applicable formula. In the opinion of the Commission,
the compensation has to be fait and reasonable. It should neither be
punitive nor illusory. After giving careful consideration to the
submissions made before the Commission by learned counsel for the
parties, the Commission directed that it would be reasonable to grant
monetaty relief to the extent of Rupees Two Lakh Fifty Thousand
(Rs.2,50,000/-) to the next of kin of the deceased who have been
identified.

Regarding unidentified deceased persons and for fixing their
identity, the Commission has finally considered it appropriate and
expedient to appoint 2 Commissioner of the rank of a retired High
Court Judge for receiving evidence and conducting an enquiry to fix the
identity of as many dead body as possible, out of 814 unidentified
deceased persons; subject of course, to the final imprimatur thereon by
the Commission itself. The Commission on the recommendation of
the Chief Justice of Punjab & Haryana High Court has entrusted the
enquiry to Mr. Justice K.S. Bhalla, retired Judge of the High Coutt of
Punjab & Haryana.
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3. Starvation Deaths - Recommendations for Alleviation of
Conditions of Starving People in the KBK Districts of Orissa

In the year 1996, when the Commission was seized of the matter
regarding starvation deaths in certain districts, namely, Koraput,
Bolangir and Kalahandi (in short KBK) of Orissa, it also received a
letter from the then Union Minister for Agriculmare Shri Chaturanan
Mishta stating that during his visit to Bolangir District in Orissa, some
Jocal MLA and representatives of political parties had also complained
of starvation deaths. The letter from the Minister enclosed a number
of press reports regarding starvation deaths. The Minister requested
the Commission to go into the details of the situation and to undertake
an investigation,

A writ petition also came to be filed in the Supreme Court of
India alleging death by statvation that continued to occut in certain
districts of Orissa. When the writ petiion came before the Supreme
Court on 28.4.1997, the counsel for the petitioner pointed out that the
National Human Rights Commission was seized of the matter of
reported deaths by starvation in these districts. The Supreme Court
consequently stated:

“Itis, therefore, appropnate that we await the final
report of the National Human Rights
Commussion for further action in the matter. The
learned Advocate General stated that all
directions given by the Natonal Human Rights
Commission, even when they are of an intetim
natute, would be promptly complied with by the
State Government.” '

When the matter was listed again before the Supreme Court on
26 July 1997, the Hor’ble Court passed the following Order:

“In view of the fact that the National Human
Rights Commission is seized of the matter and is
expected to give its report after an enquiry made
at the spot, it would be appropriate to await the
report. ' '
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Learned Counsel for the pedtioner submitted that
some interim directions ate requited to be given
in the meantime. If that be so, the petitioner is
permitted to approach the National Human
Rights Commission with its suggestions. So far
as this Coutt is concerned, the matter would be
considered even for this purpose on receiving the
teport of the National Human Rights
Commission.

We also consider it appropriate to require the
Union of India to appear before the National
Human Rights Commission to assist the
Commission in such manner as the Commission
may require for the purpose of completion of
the task of the Commissien. The learned AddL
Solicitor General undertakes to ensure prompt
steps being fot this purpose.”

The allegavons of deaths by starvation and the seemingly
recurrent nature of this tragic occutrence in the ‘KBK districts’, raised
issues that were both grave in implication and contentious in substance.
After examining the report of its own team and the response of the
State Government, and after reflecting on the petitions submitted by
the Indian Council of Legal Aid and Advice and Others, the Commission
considered it important to conduct in-depth heatings on this entire
matrer, with the full involvemnent of all parties concetned. In so deciding,
the Commission had in mind the need to lift the consideration of this
matter out of the adversarial and contentious cul-de-sac in which it right
otherwise be trapped, and to transform it into a participative and
constructive endeavour designed to develop a package of mcasutes
that, within a specificd time-frame, would bring perceptible
improvement 1o the lives of the afflicted population 1n the ‘KBK
districts’.

[n the petition before the Commission and the reliefs sought

from the Supreme Court essentially a sexies of interim measutes werce
prayed for. The Commission’s orders concentrated primatily on such
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interim measures and the subsequent considerations and the views of
the Commission weze dealt with as long termissues’. The Commission
also noticed the work of Professor Amrita Sen on the question of
“Poverty and Famines”. While considering the allegations of starvation
in the ‘KBK districts’, the Commission recalled Professor Sen’s rigorous
thesis, now known as the ‘entitlement approach’, to better appreciate
the sitvation under review. The Commission quoted Professor Sen as
under:

...... the ability of people to command food
through the legal means available in the society
including the use of productive possibilities, trade
opportunities, entitlemnents vis-avis the state and
other methods of acquiring food”,

and his further observations:

“Ownership of food is one of the most primitive
property rights and in each society there are rules
governing this right. The entitlement approach
concentrates on each person’s entitlements to
commodity bundles including food, and views
starvation as resulting from a failure to bé.entitled
to a bundle with enough food.”

Thus, the Commission noted that in such a view, it is inadequate
to explain starvation simply in terms of food availability decline, ‘the
FAD’ approach, or even in terms of the shortage of income and
purchasing power. While the latter may be considered a rudimentary
way of trying to catch the essence of the ‘entilement approach’, it offers
only a partial explanation. Propetly understood, according to the
‘entitlement approach’, a person’s ability to command food depends
on what he owns, what exchange possibilities are offered to a petson,
and what is taken away from him ot her. The Commission kept this
reasoning in mind in formulating its ideas on this case and, in setting

out the interim measures that needed to be implemented in the ‘KBK
districts’.
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After due consideration, the Commission atrived at the view
that the interim measures should be undertaken over a period of two
yeats subject to such periodic reviews as it may be considered
approptiate and necessary and following were the interim measures
suggested by the Commission vide its Otder dated 17.2.1998:

Al

Monitoring Arrangements:

The Commission recommended that at the State- level a
Monitoring Committee be established under the authority
of the Chief Secretary to guide and supervise the overall
efforts. Tt was left to the State Government to establish
the details of system of implementation and monitoting
for the KBK districts, from the State-level, to that of the
District-level and below. The Commission desired to
appoint an eminent persori to serve as its Special
Rapporteur for the ‘KBK districts’ in order to keep itself
fully informed of developments in respect of these
districts and to interact, on its behalf, with all concerned
authorities, whether at the State, district or other levels,
as it may deem to be appropriate and necessary.

Specificity of Programmes:

‘The Commission has been keen to ensure that the interim
measures that are put into effect should be as clearly
specified as possible in terms of location, time-frames
and quantitative targets. Thus while the intetim measures
were suggested for a period of two years, subject to
review, the Corpmlsslon ~ aftet careful discussion with
all concerned —received from the State Government a
specific set of commitments district-wise and
programme-wise, relating to Rural Drinking Water
Supply, Social Security, Soil Conservation and Primary
Health Care etc. ' '

Emergency Feeding Programme:

This was being provided, as a nutritional supplement, to
some 74,545 persons, on a once-a-day basis for 25 days
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amonth. After reviewing the suggestions and views on

this programme, the Commission was of the opinion
that:

(i) The Emergency Feeding Programme, as devised,
should continue on a once-a-day basis. However, the
programme should be available each day of the month.

iy  If needy persons have been inadvertently omitted
from the programme, they can be added to those being
fed, on the advice of the concetned gram Sabha/gram
panchyat, the competent State authorities ot the Special
Rapporteur of the Commission.

(i) As the present contents of the feeding
programme should, according to all reports, be
improved upon both in terms of the types of food
offered and the calorific value of the food, the
Commission recommended that the Monitoring
Committee examine this matter carefully, drawing upon
the best available advice of competent nutritionists and
other experts in such matters, and make the necessary
improvements.

(vi)  The food being prepared by Anganwadi workers
should continue.

(v)  Onthe question of telease of funds by the Central
Government to the State Government for the
continuation of the Emergency Feeding Programme, the
Commission impressed upon the Government of India
on the necessity of continuing the scheme until final
recommendations were made.

Old Age Pensions, Disability Pensions & Other
Social Security Measutes:

The Commission was of the view that all those who
qualify for old age pensions, disability pensions and other
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social secutity measures under the existing ctitetia
governing such schemes, should be included among the
beneficiaries. As there have reportedly been delays in
the monthly disbursement of pensions and such benefits,
the Commission trusted that the monitoring system
established by the State Government will ensure that such
delays do not recur.

Employment Generation in Agriculture, Ecological
Security, Soil Conservation, Irrigation and Other
Schemes:.

The Commission urged the tightening of monitoring
systems. It appeared to the Commission that the benefits
of many of these programmes could be maximized by
linking them more consciously to employment
generating projects. By way of illustratton, the water-
supply scheme (including the repair and maintenance of
handpumps), the distribution of medicines in the Public
Health Schemes, soil conservation and irrigation works,
all lend themselves to such a purpose, as would
afforestation programmes, which could be included in
the effort, together with the revival of watet-conservation
installations of an eatlier period which have fallen into
distepait. '

Drinking Water:

The Commission felt that it need not comment on

j quanrjtativc plans of the State Gox_rernment fully spelt

out in their various submission to the Commission,
except the need to'maintain and keep in good-repair the
tube wells and handpumps.

Public Health:

Here too, the Commission felt that the quantitative plans
have been submitted to the Commission and require no
specific comment. The Commission, however, observed
that it was deeply concerned at the deleterious, indeed
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devastating effects of malnutrition on young women and
mothers, that is taking a cruel toll on them and that is
leading, in addition, to an unacceptably high incidence
of low-birth weight amongst the children being born, a
deficiency that in turn prevents the full development of
their human potential. The Commission recommended
a health-cum-nutritional survey for these districts by an
independent agency, such as the Nutrition Foundation
of India.

H. Land Reform:

The Commission accepted the suggestion that the State
Government should constitute a Committee to examine
all aspects of the land reform question in the ‘KBK
districts’ and it should give its report, within a fixed time-
frame.

Subsequent proceedings of the Commission reflect the status
of short-term measures and on going progress of the long-term action
plan renamed as Revised Long Term Action Plan (RLTAP) covering
the petiod from 1998-99 onwards. 11 key sectors were expected to be
covered by the RLTAP. This was done in consonance with the view
taken by the Commission in its proceedings dated 17% February, 1998
wherein the Commission had indicated its intention to dovetail the
Short-term measures into Long-term plans “to end the scourge of
deprivation, malnutrition and cyclical starvation” in the KBIK districts.
Shri Chaman Lal, Special Rapporteur as per directions of the
Commission visited KBI districts on various occasions to see ground
reality and verify accuracy of the Performance Appraisal Reports (PAR)
submitted by the State Government. Shri Chaman Lal after carrying
out field study has been submitting his reports, which were sent by the
Commission to the State Government for their response with specific
directions as were found necessary. The suggestions of counsel of the
parties and submissions made by Dr. Arnrita Rangasami were also
considered by the Commission to arrive at a consensus on as many
issue as possible.
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In the light of the submission and ptesentations made to the
Commission, the Commission noticed the measures taken by the State
Government, pointed out shortcomings and made further
tecommendations with regard to the factors noticed by it as under:

Rural Water Supply And Sanitation (RWSS)

The Commission noted with satisfaction the progress of
implementation of the suggested revised norms ot providing tube wells
in the KBK districts. The Commission recorded its satisfaction in
providing tube wells, introduction and efficient execution of Self-
Employed Mechanic (SEM) Scheme in all the 80 Block of KBK, ttansfer
of administrative and financial control over the SEMs to the Panchayat
Raj Institutions.

Primary Health Care

The Commission showed its concern about the generally poor
sate of health care facilities still prevailing in KBK region as pointed
out by the Special Rapporteur with sufficient details as well as Dr. Amtita
Rangasami, Director CSAR. The Commission recommended to the
State Government to give its utmost attention to appointment of Medical
officers in the KBK region. It further observed that implementation
of the immunization Programme required to be strengthened.

Social Security Schemes

The Commission recorded its satisfaction regarding the
expansion and efficient execution of vatious Pension Schemes as well
as the Supplementaty Nuttition Programme (SNP). An urgent need
was felt for reviewing the locations of Anganwadi Centres and their
propet management. ‘The Commission recommended increase in the
supply of quantity of rice for Emergency Feeding Programme (EFP).
The Commission requested the Government of India, though its
Counsel, to appreciate the request made by the State Government
and suitablylenhance the allocation of BPL rice @ 35 kg per month
to 50.19 lakh BPL households, until the findings of 2002 survey at
present under scrutiny of the Supreme Court are finalised. The
Commission requested the Government of India (Women & Child
Development Department) to pay Rs.50 Crotes to the State Government
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to clear the pending claims of 53,254 beneficiaries under the National
Family Benefit Scheme (NFBS). The State Government’s efforts for
efficiently operationalise Anpapurna and Anthodaya Schemes under
PDS.

Soil Conservation Department

The Commission noted that the observation of the Special
Rapporteur regarding the execution of NWDPRA and EAS Watershed
Projects have been invatiably critical of the performance of departmental
wotks. The proper execution of such works calls for serious remedial
action. The Commission appreciated that the suggestion regarding the
evaluation of these projects has been accepted by the State Government
and expert bodies involved.

Rural Development Programme

The Commission recorded its satisfaction regarding execution
of various Rural Development schemes, such as SGSY, SGRY, IAY. It
recommended allotment of targets to districts and desired that
petformance appraisal be made on quarterly basis.

Afforestation

The Commission noted with appreciation the generally
satisfactory execution of the LTAP with people’s participation.

Land Reforms

The Commission expressed its satisfaction about the amendment
of Regulation 2 0f 1956, which completely banned the transfer of land
from tribals to non-tribals in scheduled areas of the State comprising
13 districts including districts of KBK. Commission suggested that
performance of District Collectors in this regard be evaluated
periodically.

ST /SC Development

The Commission appreciated the efforts taken towards
improvement of educational facilives for SC/ST students. The
Commission recommended that all the students in schools run by the
ST/SC Department should receive the benefit of the scholarship scheme.
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School Education

‘The Commission showed its concern regarding a single teachet
in a large number of primary schools and/ or regarding single room
where such schools are being run. The Commission recommended a
thorough review of the educational infrastructute and position .of
teachers especially in predominantly wibal pockets of these districts
and for taking urgent remedial steps, so that the laudable efforts of
improving educational facilities are not frustrated.

Monitoring

The Commission appreciated the execution of the Long-Term
Action Plan under various heads, which have been considered and dealt
with above by the Commission. The Commission also recorded it
satisfaction that an officer of the status of Chief Secretary has been
posted as Chief Administrator, KBK with HQs at Koraput.

Revised Long Term Action Plan (RLTAP)

The Commission considering the crucial role of the RLTAP in
achie ving the ultimate objectives of drought proofing, poverty
alleviation and development saturation to improving the quality of life
of the people in KBK districts recommended to the Planning
Commission, Government of India, for further extension of the RLTAP
Match 2007. It also recommended execution of all its projects under a
system of surveillance and monitoring described above.

While closing the case, the Commission directed to submit a
copy of the final report to the Registrar General, Supreme Court of
India in compliance of the directions of that Court.
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REPORT PRESENTED AT 11™ ANNUAL MEETING
OF ASIA PACIFIC FORUM OF NATIONAL
INSTITUTIONS AT SUVA, FIJI*

Dr. Justice Shivaraj V. Patil

The National Human Rights Commission of India was set up
on 12 October, 1993 under a Parliamentaty enactment, namely, The
Protection of Human Rights Act, 1993 in conformity with Paris
Principles’. The Commission is an autonomous institution both
functionally and financially with a wide mandate for better protection
of Human Rights of the people of the country.

Dr. Justice A.S. Anand as Chaitperson and Dr. Justice Shivataj
V. Patil, Justice Bhaskar Rao, Shri R.S. Katha and Shri P.C. Sharma as
Members of the Commission continued to serve.

During the year 2005-06, the Commission received 74,444
complaints. Against this, the Commission disposed of 80,923 complaints
which included complaints carried forward from earlier years. In the
first year of the establishment, the Commission teceived 496 complaints
complaining violation of the Human Rights. The enormous increase
in the number of complaints indicates the awateness of Human Rights
among the people and the confidence the people have in the Commission.

On an average 93% of recommendations made by the
Commission ate accepted/ implemented by the Central / State
Governments as the case may be.

As reported earlier, at the 10® Annual Meeting of the APF
Forum at Mongolia, next of the kin of each of the 109 deceased petsons
were given monetary relief @ Rs. 2.5 lakhs in Punjab Mass Cremation
case. During the yeat under report, the monetary relief at the same rate
was given to the next of the kin of the deceased in 85 cases amounting
to Rs. 2,12,50,000/-. This was the case remitted by Supreme Coutt to
the Commission.

* Presented by Dr. Jusace Shivara) V. Patil on 1" August 2006
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The Commission deeply concerned with better protection of
Human Rights continued its work on issues like terrorism and insurgency,
torture, custodial death, prison reforms, rights of disabled, health, rights
of mentally challenged, food secutity, education, rights of minorities,
Scheduled Castes and Scheduled Tribes and internally displaced persons,
ete.

On 11.11.1997, the Supreme Courtentrusted to the Commission
the responsibility of oversecing the functioning of three mental
institutions. The Commission has been continuing its work through the
Special Rapporteur. Due to continuous efforts of the Commission,
during the year 2005-06 there has been a significant progress. It is
heartening to note that more than 90% of the admissions are voluntary
admissions in these hospitals consistent with the provisions of the UN.
Principles for the Protection of Persons with Mental Illness and
Improvement of Mental Health Care (1999). There has been an overall
shift from custodial care 1o treatment and rehabilitation. Cell admissions
have been totally stopped and close wards are being progressively
converted into open wards.

]

Since December, 1996, the Commission has been dealing with
complaints alleging starvation deaths in Koraput, Bolangir and
Kalahandi (KBK) districts of Otissa. The issue was also raised in writ
petition in Supteme Coutt. On leatning that the Commission had taken
cognizance of the matrer, the Supreme Court allowed the Commission
to deal with the matter and empowered it to issue enforceable
recommendations and directions. The Commission after hearing the
parties formulated a practical programme covering rural water supply
schemes, public health care, social security‘ schemes, water and soil
conservation measures and rutal development schemes. Much progress
has been made in this regard due to monitoring of the programme.
Shri Chaman Lal, Special Reppotteut, after visiting the area has presented
recently an encouraging picture of execution of theses schemes which
was considetred in the proceedings of the Commission dated 18.7.2006.

These remitted cases by the Supreme Coutrt to the Commission
and the Cornmissions proceedings clearly indicate the complementary
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and cooperative role of the judiciary and the Commussion in serving
the cause of Human Rights.

Economic, Social and Cuttural Rights

There exist massive inequalities particularly in the developing
countries which render the enjoyment of Human Rights fllusory. Clearly
realizing that political freedom would not be purposeful for the teaming
millions of people who suffer from poverty and social evils unless
economic, social and cultural rights are assured to them, the
Commission, duting the year 2005-06 has made intense and serious
efforts towards realization of economic social and cultural rights.

In the Constitution of India, Part-111 and Part-1V deal with
Fundamental Rights and Directive Principles of State Policy. Part III
relates to civil and political rights, Part IV talks of economic, social and
cultural rights. Austin aptly stated that both “Fundamental Rights and
Directive Principles” constitute conscience of the Constitution. The
concept of socio and economic justice embodied in the form of
Directive Principles is the most dynamic, flexible and revolutionary
aimed at removing inequalities among the citizens.

The Supreme Court of India dealing with number of cases under
Atticle 21 of the Constitution of India as to life and liberty has delivered
several landmark judgments meaningfully expanding the concept of
“Right to Life” to mean right to live with human dignity and all that
goes with it.

International Round Table on National Insdtutions Implementing
Economic, Social and Cultural Rights

The Commission in collaboration with the Office of the United
Nations High Commissioner for Human Rights (OHCHR) organized
a three-day International Round Table on Nadonal Institutions
Implementing Economic, Social and Cultural Rights at New Delhi from
29" November to 1* Decembet, 2005 mainly to discuss and strengthen
the role and capacity of National Institutions in protecting and promoting
economic, social and cultural rights (ESCR).
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Twenty-four National Institutions from countries in Ametica,
Aftica, Europe and Asia-Pacific participated in the Round Table. A
declaration called the ‘New Delhi Declaration” was adopted by the
delegates at the conclusion of the Round Table.

Rights of Disabled

Cleatly bearing in mind that the persons with disabilities are
equally entitled to a fult range of Human Rights like any other section
of people, the Commission has been making efforts to create awateness
at all levels of training for the administrators and other professionals,
The Commission has advised Government of India and the State
Governments to introduce disability components in all their training
initiatives and in their development plans.

The Indian Commission has been privileged to be involved,
through its Special Rapporteur on disability related issues, in the role
assigned to National Institutions in the drafting of the international
Convention on Disability which has made substantal progress. InJune,
2006 the Commission facilitated a discussion between the Special
Rapporteur and a delegation from the Irish Commission as a prelude to
the next meeting of the Ad-Hoc Committee which is scheduled to meet
in August, 2006.

Terrotism

It is unfortunate that millions of innocent people all over the
world have been helpless victims of mindless and inhuman violence
perpetrated by the various terrotist groups in recent years. Violating
Human Rights by terrotist groups are a serious and major concetn for
the wotld community. The current century has begun with the emergence
of international networks of terror directly targeting democratic and
peace-loving States. Our Prime Minister Dr. Manmohan Singh in his
address at the 59™ Session of the UN. General Assembly on 23
September, 2004 observed:-

“Terrorism exploits the technologies spawned by
globalisation, recruits its foot soldiers on ideologies of
bigotry and hatred, and directly targets democracies. And
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yetitis a sad reality that international networks of terror
appear to coopetate more effectively than the democratic
nations that they target.”

The Commission has always stood firm in its belief that the twin
concepts of individual and national security are mutually compatible
and attainable and not contradictory as the lay person often erroneously
believes. At the same time, the Commission believes that tertorism has
to be dealt with firmly and decisively. The recent killing of hundreds of
innocents in Mumbai Train Blasts on 11.7.2006 can never be condoned.
It has been heartening that the world has been quick and emphatic to
condemn these acts of terrorism faced by India. :

National Action Plan for Human Rights

.The Commission has taken up the task of preparing the National
Action Plan. The Commission constituted a Working Group and an
Advisoty Committee including tepresentatives of vatious departments
of the Government, NGOs and eminent lawyers to prepare a Nadonal
Action Plan for Human Rights. The Wotking Group decided to focus
on the following areas which would require a continuous dialogue and
discussion befére taking an approptiate shape for its documentation in
the body of National Action Plan for Human Rights: Human rights
education; Criminal justice system - encompassing police ; prosecution
court etc; Rights of vulherable (women, children, bonded labout, 'dali‘ts,
eldetly, ttibals, minorities, disabled-etc.); Right to food, water, health
and environment; Right to social security Globalization and human
rights.

- The Working Group *has recently ‘decided to prepate draft
chapters of the proposed National Action Plan for Human Rights and
these chapters will be extensively discussed with the concerned ministries/
departments of the Government of India before they are finalized.

Prevention and Combating of Child Marriage

In otrder to cuth the ptacticé of chﬂd rﬁartiagé_, the Commission
recommended to the Central Government (Ministry of Women & Child
Development) a number of amendments to the Child Marriage Restraint
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Act, 1929, In pursuance of these recommendations, the Central
Government introduced a Bill entitled the Prevention of Child Marriage
Bill, 2004 in the Rajya Sabha (Council of States) on 20.12.2004
incorporating almost all the recommendations of the Commission.

"The Commission, however, has continuously been emphasizing
on the need for public awareness to end this evil practice of child
marriage. The Chairperson of the Commission has written on 17.3.2005
to the concerned Ministries/Depattments in the Central Government
and all the State Governments and Union Territories to otganise mass-
scale awareness programmes/campaigns, in association with the field
level implementing agencies so as to educate and sensitise people about
the demerits of child marriage.

International Conventions and Treaties

A)  Optional Protocols to the Convention on the Rights of the
Child

The Commission’s petsistent efforts yielded dividends with
the Government of India ratifying, both, the Optional Protocols.
Optional Protocol to the Convention on the Rights of the Child on
the involvement of children in armed conflict was ratified on 30™
November 2005 with the following Declaration:-

“Pursuant to article 3(2) of the Optional Protocol to the Convention
on the Rights of the Child on the involvement of childten in armed
conflict, the Government of the Republic of India declare that:

(i)  The minimum age for recruitment of prospective recruits 1nto
Armed Forces of India (Army, Air Force and Navy) is 16 years.
After enrollment and requisite training period, the attested
Armed Porces personnel is sent to the operational area only
after he attains 18 years of age;

(i)  The recruitment into the Armed Forces of India is purely
voluntary and conducted through open rally system/open
competitive examinations. There is no fotced or coerced
recruitment into the Armed Forces”,
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The Optional Protocol to the Convention on the Rights of the
Child on the sale of children, child prostitution and child pornography
was ratified by the Government of India on 16 August 2005.

B)  Convention Against Torture

The Commission has been requesting the Government of India
to ratify the Convention against Torture and other Cruel, Inhuman Or
Degrading Treatment Of Punishment 1984, which was signed by India
on 14 October 1997 on the recommendation of the Commission. The
Commission has been urging eatly ratification of the Convention against
Torture and other Cruel, Inhuman or Degrading Treatment Of
Punishrment 1984. The Governiment has now drafted a Bill to ratify the
Convention Against Torture. The Ministry of Home Affairs has requested
the Commission to send the comments on the draft Bill. The Commission
has responded on 14.7.2006 to the Government and is hopeful that the
Convention Against Torture will be ratified in near future.

Spread of Human Rights Awareness

Creating Human Rights awareness is consideted important and
useful for better protection and promotion of Human Rights. With
this in view, the Commission has organized/supported several
workshops, training programmes and seminars for sensitizing the
stakeholders on Human Rights issues consisting of ~ academicians,
activists, NGOs, civil servants, etc. In the vear 2005-06, twenty-five
teatning programmes were conducted addressing problems of human
rights and prevention of atrocities against the weaker sections, legal
lireracy for the women, mental health education, combating trafficking
m women and children, child rights, are a few to mention. As the country
is vast, the Commission has tried to reach all the regions of the country.

Corruption being one of the key violators of human rights, a
two-day National Conference on “Effects of Corruption on Good
Governance and Human Rights” was organised in the month of May
2006. The main objective of the Conference was to explote the factors
responsible for precipitating corruption in India as well as ponder over
strategies that could contain the prd:blerr; of corruption in the countty.
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This Conference was inaugurated by President of India and the
concluding address was delivered by the Chief Justice of India.

The Indian Army also organized sensitization wotkshop on
Human Rights at Kargil on 22.5.2005 and Leh on 15.4.2005 which were
chaired by Member Dr. Justice Shivaraj V. Patil and Member Shri P.C.
Sharma respectively.

The Commission conducted summer internship programmes
from 15.5.2006 to 14.6.2006 to create awareness in Human Rights
among the students of various law colleges and universities.

The Commission published / encouraged to publish the
following books for cteating awareness in Human Rights during the
year 2005-20006:-

1) “Know Your Rights” Series (Booklets)

2) Disability Manual — Human Rights Disability and Law

3) Report of the Proceedings of the International Round Table on
National Institutions implementing Economic, Social and Cultural
Rights

4) From Bondage to Freedom : An Analysis of International Legal
Regime on Human Trafficking

5) Hand Book on Human Rights for Judicial Officers

6) Handbook on Employment of Persons with Disabilities in
Government of India

Trafficking in Women and Children

The Commission had conducted an Action Reseatch on
Trafficking to know the trends, dimensions, factors and responses related
to trafficking in women and childten in India. It had also organised a
National Workshop on 27* & 28" February, 2004 to Review the
Implementation of Laws and Policies Related to Trafficking: Towards
an Effective Rescue and Post-Rescue Strategy. In order to ensure
implementation of the recommendations made in the Action Research
as well as the National Workshop in true spirit, the Commission
formulated a Plan of Action to Prevent and End Trafficking in Women
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and Children int India and has disseminated the same on 18" July, 2006
to all concerned for necessary action.

Juvenile Justice in India

Poot implementation of the Juvenile Justice (Care and Protection
of Children) Act, 2000 by the States and Union Tetritories, necessitated
the Commission to review the status of implementation of the Act all
over the country. For this purpose, the Commission is collecting
information from all the State Governments and Union Territoties. The
Commission has also undertaken a research study on the subject. The
study is on the verge of completion.

Exchanges and other Interactions

A number of dignitaries concerned with Human Rights and of
the National Institutes from different countries visited the Commission
and there was sharing of experiences.

Abolition of Manual Scavenging

The Commission has been vigorously pursuing the need to end
the degrading practice of manual scavenging in the country.

The Commission has held a number of meetings with the State
Governments. The last such meeting was held on 25" February, 2006
on Eradication of Manual Scavenging with the representatives of the
Central and State Governments and other stakeholders. On the basis
of detailed deliberations follow up action is being taken.

Pursuant to the efforts of the Commission, the Prime Minister
made an announcement for abolition of manual scavenging. The
Planning Commission accordingly formulated a National Action Plan
for Total Eradication of Manual Scavenging by the end of 2007.

Financial Contribution to the APF

The Commission has remitted an amount of US $ 100,000 as its
conttibution to the Asia Pacific Forum during the year 2005-06
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Right to Health

The Commission has been concerned with the prevailing
unsatisfactory system of emergency medical care in the country, which
results in the loss of many lives. To look into this issue, the Commission
constituted an Expert Group headed by an eminent medical specialist.
The report of the Group revealed the lacunae which exist in the present
system and made a number of recommendations for implementation,
in the short term as well in the long term. These include enunciation of
a National Accident Policy, establishment of Centralized Accident and
Trauma Services in all Districts of all States / Union Territories etc.
These recommendations were sent to the Gavernment for taking
necessary action on 12 May, 2004. '

[n addition, a National Action Plan to operationalise the Right
to Health Care was proposed. The objectives of the National Action
Plan include : explicit recognition of the Right to Health Care; delineation
of essential health services and supplies; legal enshrinement of the Right
to Health Care; initiation of mechanisms for joint monitoring etc. The
recommendations of Regional Public Hearing and National action Plan
were communicated to the Government in March, 2005.

Right to Food

The NHRC has consistently maintained that right to food is
inherent to living a life with dignity. It has also expressed that right to
food includes nutrition at an approptiate level. To deliberate on the
food situation in the countty as well as ways and means to make the
right to food a reality to the common man, the Commission reconstitured
its Core Group on Right to Food and met on 13 January 2006. The
Group dwelled on issues relating to food secutity, monitoting of existing
schemes and reforms in Public Distribution System, starvation deaths/
suicides including the State’s response to these occurrences, need for
up-gradation of scientific and technological measures in the country
and the spreading of awareness among the masses that all of them were
entitled to get two square meals.
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Health Awareness Week for the Older Pessons

A health awareness week for the elderly was organised by the
Commission along with an NGO working for the older persons from
20-24 March 2006 in New Delhi. The weeklong iniative was an attempt
to address the crucial needs of the eldetly that are not fully understood
by them and their caregivers and to spread awareness of diseases that
affect the elderly.

Visit to Prisons and Mental Hospitals /Institutions

The Chairman and Members of the Commission have been
visiting prisons and mental hospitals /institutions from time to time with
- a view to seeing the prevailing conditions therein and to make
recommendations for improving them and for providing necessary
factlines.

Best Bakery Case

On 27.2.2002, some of the compartments of the Sabarmati
Express Train were set on fire by a mob. Fifty-eight persons wete burnt
alive and more than 40 passengers received injuties. The Commission
took suo motu cognizance of the news report and approached the
Supreme Court as repotted at the 10" Annual Meeting of the APE

The Supreme Court directed retrial of the case in Mumbai i.e.
outside the State of Gujarat. The victims of the Best Bakery Case finally
got justice by the Mumbai trial court on 21.2.2006 when the Court
convicted and awarded life imprisonment to 9 out of 17 accused. The
court also issued show cause notice to all the witnesses, including Zaheera
Shaikh, who had turned hostile asking them to show cause why they
should not be prosecuted for perjury.

Honda Motor Cycle and Scooters Workers Case

On 25.7.2005 the police brutally assaulted the agitating workers
of Honda Motor Cycle and Scooters India at Gurgaon. The
Commission took suo motu cognizance of the news item and
recommended to the Government of Haryana to take effective steps
for getting an independent enquity preferably by CBL
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In response the State Government of Haryana informed (1) that
certain cases have been registered at the Police Station against the workers
and (2) the State Government had sanctioned payment of Rs. 20,000/-
to each of the persons injured in the incident. The matter is under
investigation.

Conclusion

These are turbulent times in many parts of the world. It becomes
appatent that in many ways the world has become complicated; to say
the least. The destinies and interests of nations and its peoples have
become interlinked to such an extent that invariably the actions of one
have adversely affected the other, leading to strife and suffeting, In all
such tragic situations, it has been the common people, men, women and
childten who have their rights violated. Martin Luthar King said —
“Injustice anywhere is threat to justice everywhere” This is the greatest
challenge which all of us are faced with. In the constant endeavour for 2
better future, nations and its people, should always respect the human
rights of the people who could be affected in the process. But experience
has shown that more often this is not so. The result is that innocent
people all over the wotld, irrespective of theit colour, religion and creed
have suffered devastatingly.

The existence of the national institutions has to be seen in the
above context. Every nation/State has its own' ptiorities and goals.
However, there can be minimum standards which can rightfully be
expected to be fulfilled by all to meet their international obligations and
the larger world order. The ‘Paris Principles’, adopted by the General
Assembly is the edifice on which national institutions have to be set up.
National institutions set up on the basis of these ptinciples sutvive. A
free and fully autonomous national institution, is the best guarantor for
the protection of human rights within the country and “the National
Human Rights Commission of India is fully conscious of the same.
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BOOK REVIEW

1. THE FUTURE OF HUMAN RIGHTS
By Upendra Baxi

Review by: Prof. (Dr.) Ranbir Singh

While most books on the subject enumerate existing rights in
international and national law, “The Future of Human Rights’ takes a
different approach and avoids lawyers® law. It maps current trends in
human rights theory and practice and raises several questions on its future
and pastin order to inspire a social theory of human rights. The preface
proclaims the principal message of the book — original authors of human
rights are people in struggle. Another recurring theme in the book is
the distinction between politics ‘of” and “for’ human rights.

“The Future of Human Rights® critically examines the
contempotary discourses on the natute of ‘human rights’, their histoties,
the myths that are embedded in them, and contributes an alternative
reading of those histories by placing the concerns and interests of the
‘people in struggle and communities of tesistance’ at centre stage. It
examines the cold reality that despite the last century being justly
described as the century of human rights, the ‘rightless and suffering
peoples’ still remain. It carefully analyzes the gulf between the actuality
and possibilities for the future. It elucidates the significance of the UN
and the Universal Declaration of Human Rights and carries out the
study of the more contemporary issues such as women’s struggle to
feminize the understanding and practice of human rights, the post-
modernist critique of the universal idiom of human rights and- most
pertinently for the current world scene- analyzes the impact of
globalization on the human rights movement. The new edition includes
a detailed discussion of the proposed United Nations norms regarding
much ralked subject of human rights responsibilides of multinational
cotporations and other business entities.
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Baxi has intelligently chosen to use the phrase ““modern’” human
rights to describe what most other commentators would call natural
rights. His distinction between ‘modern’ and ‘contemporary’ notions
of human rights is central to his thesis and it is apposite to rehearse the
argument hete. Modernist rights unabashedly excluded slaves, colonized
people and women at different periods and provided justifications for
impetialism and racism. In contrast, ‘contemporary’ human tights have
rejected racism and apartheid through conventions and jus cogens (this
may be roughly defined as the ‘higher law’ upon which international law
is based) sought to outlaw disctimination against women, among other
profound declarations. Baxi distinguishes this fine line of argumentin a
tather logical than a rhetorical style. The book also argues that
contemporary rights are not exclusivist and rather proclaims that ‘all
human rights are universal, indivisible and interdependent and
interrelated.” The impact of the Cold War in both ‘naturalizing violation’
as well as creating global consensus on rights is also discussed.

While outlining the actors and their attitudes in the practice of
contemporary human rights, Baxi traces the history and importance of
NGOs and concedes the difficulty in mapping their number.. Baxi’s forte

is to classify previously unclassified ideas, primarily the attitudes with
which human rights are approached. The notions and issues that are
intelligibly categorized are as divergent as — human rights are a moral
mistake, symbols of western progressive Eurocentrism, wariness of the
violated, ethics of dialogue between petpetrator and victin, humnan rights
as civil religion, and the dangers of bureaucratization and
professionalisation. In the analytical frame, the book questions if thete
are too many or too few human rights. It points out that the many human
tights ate soft law and there remain many areas that are as yet untouched
(such as the emerging right of sexual minorities). Influential theoretical
challenges to human rights from the perspectives of identity politics
and relativism are addressed elegantly. In addressing conflicting rights
due to identity, Baxi, in his characteristic style, avers that such conflict
can atise only if universal human rights are firmly in place.

One of the unique contributions of the book is the introduction
of the metaphot of the matket to explain the commodification of human
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suffering. Funding agencies and NGOs are not the only bodies
exemplified in the process; academics and what Baxi calls NGIs (non-
governmental individuals) also form inseparable agencies. There is an
excellent enumeration, once again, of previously unclassified phenomena
— this time the techniques of commodification of suffering, The market
metaphor is skillfully extended to the issue of regulation of actors in the
human rights world,

Baxi asserts that the stage is now set for the announcement of a
third category of rights ~ trade related market friendly human rights.
The concerned chaprer states that corporate appropriation of human
rights is a reality where each domain promises the greatest common
good, as evidenced by the right to food being interpreted as the rights
of agribusiness, or right to health being interpreted as sanctioning
increased protection of the pharmaceutical industry. Baxi, while carving
out serious arguments, incorporates some black humour in imagining a
‘draft charter of human rights of global capital.” He also lays emphasis
on the ways in which massive risks have been normalized, be it in the
context of nuclear energy and weaponry or in the creation of genetic
databanks and a corporate heritage of mankind. | |

Baxi warns that this book raises mote questions than it answers.
The positions that the author differs from are stated in detail, and this
forms as a major strength of the book. The meticulous footnotes and a
vast bibliography setves as an excellent guide for the curious reader to
delve deeper into the profound issues and has paved way for future
avenues of tesearch in this area. Finally, the book urges ‘dissenting
academics’ and activists to converse and evolve more creative
approaches to the challenges thrown by the processes of LPG, viz,,
liberalization, privatization and globalization.

Itis well known that human rights and globalization discourses
intetrelate in a number of ways. Universalism of human rights is the
centre of the controversy regarding globalisation. A variety of discourses
see a virtuous link between globalisation, the growth of international
human rights instruments and national implementation of those
instruments in the countries of the South, economic development and
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the relief of poverty. On the other hand, this approach has been subjected
to rigorous criticism. Subjects like the natute of human rights;
globalisation and the matket in human rights; global identities;
development and global commons; recognition; redistribution; values
and voices of social justice; social, political and gender activism; labour,
geader and society; care, justice and family systems, naturally assume a
high significance in the present era. Human rights seem to have become
so central to our thought that we are struggling to find alternative
vocabularies of moral or political cridque. Any social movement that
wishes to be taken seriously in the prevailing political climate will have
to express its claims, and, frame its own self-understanding in terms of
etther one or more of those rights already widely accepted as “human,”
ot of an attempr to get a “new” tight accepted into that general and
privileged canon. Human rights, in this sense, ate not understood as
merely being the products of a certain political or legal framework.
Rathet, they have come to be viewed as guides to the proper funcioning
and content of politics and law themselves.

If, on the other hand, some notion of human rights is now widely
accepted by most states in the world, even to the point of approaching
their oft-proclaimed and celebrated “universality,” the same cannot be
said about the attempts that have been made to provide some sort of
sound theotetical basis to support the allegedly emerging consensus.
Indeed, even if the political agreement on human rights goes no deeper
than the most superficial level, it is nonetheless striking that such
agreement was at all possible in the absence of any sound and widely
accepted theoretical understanding of the concepts involved. (Although
it may, of course, be suggested that superficial accord is easier to reach
when the deepet, philosophical implications remain contested). The
various failutes to date of the theoretical endeavour have elicited an
equally vatied set of responses from theorists working in this field. Some
have endeavoured to continue in pursuit of the elusive prize, whereas
many others have sitnply come to the conclusion that humnan rights do
not “exist.”” (From Bentham’s “nonsense on stilts” to Mclntyre’s “witches
and unicorns.””) Others, howevet, have proposed different ways of
approaching the problem, suggesting that the whole debate over the
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theoretical foundations and ontological status of human rights is
misguided and futle, on the grounds that, for example, the “human
tights phenomenon rendets human rights foundationalism outmoded -
and irrelevant” However blutred the chosen scholastc response be,
one thing seems clear- the gap between theory and practice in international
human rights is an important issue, and threatens to undermine both
sides if some sott of rapprochement is not achieved. From a theoretical
standpoint, failure to engage setiously, successfully, and convincingly
with a concept that has now assumed paramount importance globally,
may lead eventually to the marginalisation of philosophical concerns
from ethical, political, and legal life. While, on the other hand, a skin-
deep consensus on the existence and content of human rights, without a
stronget body of theoty to rely upon, loses much ofits critical potential,
and is thus far more susceptible to béing appropriated by the powerful
in order to sustain the global relations of domination prevailing today.

The attempt to affect such a rapprochement is one of the main
themes of Baxi’s complex and wide-ranging book.. Although the book
itself is some two years old at this point, it is worthy of attention not
mertely because it has, perhaps, not received the critical attention that
one would expect for such an author, but also because it deals directly
with issues of enduring importance to human rights and international
law more generally.

After indicating the hostility of the so-called, safe and eco-friendly
industries and human rights, Baxi, with burning cynicism, projects an
acerbic criticism: “The amniocentesis of human rights was thus
predetermined by patterns of state-industry collaboration, which
normalised risk-analysis to the point of industry-oriented, rather than
human rights-oriented, risk analysis and management. Movements, both
social and human rights specific, were thus constrained, from the start,
by the logic of this state-industty combine. Pitted against the state/
technoscientific combine, social movements, including human rights
movements, were reduced to confrontation over locale decisions, nucleat
waste disposal, and eventual decommissioning public choice decisions.
The might of the state-industry combine has proved, however,
overwhelming for human rights theory and action.”
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"The book “seeks to decipher the future of social action assembled,
by convention, under a portal named human rights. It problematises the
very notion of human rights, the standard narratives of theit otigin, the
ensemble of ideologies animating their modes of production, and the
wayward circumstances of their enunciation.” These are the twin opening
passages from Baxi’s tough work. He takes human rights setiously and
the reader must take him with utmost seriousness if he/she is to
understand his diction and not flounder halfway through the book. The
brilliant writer leaves you dazed unless you share his purposeful
perspective on “people in struggle and communities of resistance”,
that is so uniquely ditferent from any standard scholarship.

Therefore, as Justce A.S. Anand would aptly remark, “wniversality
of human rights demand eradication of global inequalities and to achieve this, the
importance of right to development has to be empbasized. Human rights are inter-
dependent and inter-related and have a divect relationship with Human Development”
With reference to the wide global disparities in different patts of the
wortld, Baxi has stressed that they are linked to varying level of human
development and must be minimized to ensure that minimum needs of
everyone throughout the world are met.

The ‘Future of Human Rights’ seems like a step towards a social
theory and history of human rights as Baxi has constantly outlined ateas
for future research. These include the role of non-western culrures in
the authorship and ownership of rights, need for replicating a
comprehensive social history of rights, and encouraging a dialogue across
identities by narration of social histories of suffering, histoties of
structures of terror that aim at destroying agency and the ways in which
resistance to domination is constructed before and after human rights.

This book which is a revised and updated edition examines the
paradigm of Human Rights and offers a fresh line of thinking on the
entire discourse of Human Rights. It will be a useful reading tor
academics, students, NGQO’s and all connected with the Human Rights
movements in India and elsewhete. The only difficulty which the reader
might face would be with the difficult language of the book which may
be beyond understanding of an ordinary reader interested in Human
Rights.
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BOOK REVIEW

2. POVERTY AND HUMAN RIGHTS-
SEN’S ‘CAPABILITY PERSPECTIVE’ EXPLORED
By Polly Vizard

Review by: Prof. B.B. Pande

Poverty as an extreme human condition has always evoked immense
social interest. It remains not only the central theme of some of the
best literary and philosophical works, but also the most extensively
researched and studied theme for a lot of political scientists, economists,
psychologists, sociologists and, in the recent times, even the legal
scientists. Such diverse disciplinary focus has led to its extensive
exploration in terms of the existenual realities, genesis and causes,
remedies and strategies of alleviation and ideological dimensions etc’.
The bookunder review by Polly Vizard® is a worthy addition to the poverty
literature, with a difference that it, perhaps for the first time, tries to
draw a relationship between poverty and human right. Also that here
the poverty and human rights pairing is done in the light of yetanother
under-explored thesis, the ‘Capability Approach’ of Amartya Sen. Thus,
the book has focused attention on poverty, human rights and Sen’s
‘capability approach’, more or less simultaneously.

The Book (a revised version of a Ph.ID. thesis in economics from the
London School of Economics) has conducted the discussion of the
cote theme in seven chapters that run into 275 pages. Chapter one
provides a broad over-view of the core theme: Poverty, Human Rights
and Sen’s ‘Capability Approach’. Chapters two, five and six contain a
rich, at times terse, discussion of the political theoty and jurisprudental
analysis, which is followed by an account of the decisions of the Indian

"In the Indian context, one of the carliest and most sustained poverty research line, in the field of
economics, was propagated by Sardar Tarlck Singh in his pioncering work Poverty and Social Change
(First published in 1945 and a reappraisal in the second cdn. In 1969). In the preface to the first edn
it is categorically stated: “The baok has a single purpose: to exarmine the conditions upon which we may
hope to free cur masses from their poverty”. It 18 significant that till his death in 2004 the authoc
passionately pursued this mission, only.

* Poverty and Muman Rights — Sen’s  “Capability Perspective’ Explored, OUP(2006) (hercinafter she
Book)
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and South African apex courts. Chapters three and four are specifically
devoted to Sen’s contribution to ethical and jutisprudential debate, ag
well as his contribution to economic debates on poverty. Chapter seven
is more like a concluding part of the research that tends to provide a
working model of international accountability relating to povetty-human
tight. Presently we propose to comment on zhe Book in terms of three
main issues, namely (i) jurisprudence of poverty and human rights, (1)
Sen’s ‘capability approach’ and its distinctivity for povetty human tights
debate, and (iii) standardization of poverty alleviation initiatives at the
global level.

(1)  Jurisprudence of Poverty and Human Rights

Polly Vizard begins the debate in chapter two thus: “Discourses
in ethics and political theoty in both the libettarian and liberal traditions
have often excluded basic forms of deptivation and impovetishment,
including hunger and starvation, pre-mature mortality and ‘excess’
morbidity, and illiteracy and inadequate lack of educational attainment
from the domain of fundamental freedoms and human rights”.* This
conclusion is supported by elaborate discussion of negative and positive
freedoms contained. in the writings of Hayek, Nozick, Betlin, Pogge
and O’Neill. Parricularly informative is Vizard’s discussion relating to
Pogge’s extension of the negative approach that treats ‘severe poverty
as a violation of negative duties” by maintaining that: “social institutions
have a causal role in generating insecure access to objects of human
rights....Given (a) the proposition that institutions have a causal role in
the generation and pefsistence of poverty and (b) the proposition that
individuals have responsibility (albeit collectively) for the cteation and
petpetuation of such institutions, he maintains that fundamental
freedoms and human rights can be used as giving rise to negative
obligations of individuals and collective agents to fefrain from being
viewed not in terms of the failure to assist and aid those who are in
desperate need, but in terms of causal responsibility for the generation
and persistence of poverty” Accotding to Vizard the principles of
justice as fairness set out in Rawls thesis 1s not adequate for protection

» The Buok au n. 24
Y {he Bank ar p.39
* The fook at p.53
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to positive freedoms associated with conditions of hunger and poverty.’
However, Kant’s Fundamental principles of rights’ does provide space
for including far reaching positive obligations to assist those in need.”
The extension of Kantian scheme of obligations in O’Neill’s typology
of obligations in Table 2.2 is informative and useful” Vizard has
succeeded in exposing the futility of maintaining a rigid dichotomy
between negative and positive freedoms.

The Book in chaptets five and six presents forceful arguments for
projecting freedom from poverty as a basic human right, first, by drawiag
suppott from the UN. Charter, Declaration, International Treaties,
standard serting Resolutions, Regional Agreements, National
Constitutions and judicial pronouncements®,and, second, by using
deontic logic that would develop a more systematic approach to the
incorporation of a full range of the type of rights and duties that atise
in moral and legal discourse — including the possibility of the
development of a complete typology of ‘right-types’. The Book contains
avery useful discussion centering tound the writings of Kanger, Lindhal,
Van Hees etc. in pages 197 to 234. Partcularly Box 6.1 (at p.205), Box
6.10 (at p.218), Box 6.12 (p.221), Box 6.13 (at p.229) and Box 6.14 (at
p-230) ate very innovative and illustrative.

Despite the Book’s strong advocacy for a right to freedom from
poverty, there appeats that the author has deliberately attempted to
undertone the dominant line of western jutisprudential discourse that
holds that basic needs ot freedom fror poverty were historically never
a part of human rights or legal rights and that it was only in the middle
of the 20" century that certain basic needs were for the first time
recognized as welfare rights conferred on identified weaker sections.
Similarly despite the authot’s optimistic assessment of Indian Supreme
Court’s response to positive obligation to ‘tight to food’, one can see
the same kind of doctrinal ambivalence is reflected in the Indian Supreme
Coutts’ tesponse to the food petitioners (Kishan Pattanayak case (1989,

¢ The Bock at p.5%

7 The Book at .64

F1he Bogk , Box 5.1 at p.143

* Pande, B.R “The Constitutionality of Basic Human Needs: An Ignored Arca of Legal Discourse”,
{1989) 4 5CC (Juus) ac p.1.
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Suppl. 1 SCC 258)°, Indian Council for Tegal Aid and Advice case
(WP, (Civil) No.42/97) and PUCL case (WP, (Civil) No.196 of 2001).
The Court has in repeated petitions, neither recognized a general right
to food not even a right to food for the destitute and statving population.
Though in the PUCL Case Otder II and IV they have exptessed an
anxiety and pious hope that poor and destitute do not suffer from hunger
and starvation.

(ii)  Sen’s ‘Capability Approach” and its Distinctivity

The ‘capability approach’ grows out of Sen’s general critique of
the western legal system that is well documented in his entitlement
approach. Sen supported the entitlement approach on the basis of the
empitical evidence gathered in the light of the frequently occutring
phenomenon of famines in Bengal and other parts of India duting British
1. The cote thesis of ‘entitlement approach’ is that famines and
starvadon arise so much on account of lack of availability of food grains
but more on account of lack of legal entitiement to foodgrains on the
patt of the poor and destitute population. ‘This enabled Sen to develop
his thinking about freedoms in terms of : (a) Process aspect of freedom,
which is concerned with the ability and freedom of a person to take
decisions himself, including freedom from interference by others and
autonomy in individual choices, and (b) opporwnity aspect of freedom,
which concerns with the actual freedom to achieve things that a person
values or enjoys. Fxplaining ‘capability approach’, Vizard states: “The
‘capability approach’ provides an elucidation of the opportunity aspect
of freedom. The term ‘capability’ refers to the opportunity to achieve
valuable combinations of human functioning. . ... The class of ‘capability
freedoms’ focuses on a set of freedoms relating to the things that a
person is able to do and be; and provides the basis in Sen’s work for the
elucidation of a sub-class of fundamental freedoms and human rights.”"”
Further, giving example of general class of ‘capability rights’ Vizard
states; “if a person (x) has reasons to value life without hunger and
would choose such a life then the capability of this person to achieve

tule

¥ Sen., ALK, Poverty and l'amines @ An Fssay on lintitlement and Depavanon, Oxford, Clarendon
(1981) -
" The Book at p.68
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adequate nuttition is directly relevant to her real opportunity to promote
her objectives and expand her freedoms, Conversely deprivation in the
capability to achieve adequate nuttition restricts x’s real opportunity to
promote her objectives, and is admissible as ‘freedom restricting’
condition”™"* The Book further illustrates Sen’s capability framework
through a useful and illustrative diagrammatic presentation in Box 3.1
Explaining ‘capability approach’ further: “By focusing attention on
cortespondence between the valuable states of being and doing that are
formally guaranteed in the domain of fundamental freedoms and human
rights, and the things that people can do and achieve in practice, the
‘capability apptoach’ suppotts the analysis of (a) individual preferences
broadly defined, taking into account of values, meta-rankings, and
counterfactual desires and choices; (b) the results that people can actually
achieve (i.e. the capabilities that are within a person’s reach) and (c) the
tesults that people 4o actually achieve (i.e. a person’s realized
functionings).”””

The special value of Sen’s approach lies in his propagation of a
consequence sensitive framework that is likely to support positive
obligations to alleviate poverty and other forms of basic deprivations
such as hunger, starvation, ill-health and illiteracy. Sen’s approach is
desctribed by Vizard in chapter four of making similar significant
contribution to economic discourse by introducing new variables and
concerns into the theoretical and empirical domains such as notion of
individual entilement, capabilities and functioning, freedom choice, new
forms of civil, political, economic and social rights, freedom of choice
and oppottunity freedom etc.™

(iii) Standardization of Poverty Alleviation Initiatives at the
Giobal Level

Vizard’s very useful and well rounded theoretical exercise
concludes in yet another valiant exercise in attempting a “Working Mode!
that would fix international responsibility and accountability for
capability expansion to ensure freedom from poverty as a basic human

2 The Book at p.71
\* The Bosk at p.75
" The Book at p.97
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right. The author goes about spelling out the components of such'a
‘working model’, which places heavy reliance on ‘capability approach’
as improved upon by Nussbaum’s unique list of ten basic and central
capabilities and reinforced by the international human rights law Vizard
quotes Nassabaum to remind the wotld community’s obligation to
uphold the basic and central capabilities or ‘fundamental entitlements’
thus: “Humanity is under a collective obligation to find ways of living
and cooperating together so that all human beings have decent lives.
Now, after being clear on that, we begin to think about how to bring
that about”"”(emphasis supplied) Vizard takes a position that both Sen
and Nassabaum’s thesis falls short in providing precise duties in respect
of ‘capability expansion’." Vizard opines that international human rights
law can play a positive role in this respect by forging a comprehensive
scheme of ‘capability framework’. The undetlying links between
‘capability approach’ and international human rights law have been
explotred by the author in pp. 241-246. Vizard ends up with this hopeful
conclusion. “this emerging body of international standards provides
basis for extending and applying the ‘capability approach’ as a “Working
Model’ of international tesponsibility and accountability in the field of
global poverty and human rights™"

But with the evidence of growing incidence of absolute poverty
in African continent and increasing relative deprivation in some of the
newly developing economies of Asia, it is too naive to believe that there
is a total agreement in mankind: “that all human beings have decent
lives and that the world community would, first, agree on precise duties
for capability expansion, and second, the standards would be enforced
without fear or favour. That apart, Polly Vizard deserves ali
commendation for writing such a well rescarched and logically argued
book. The Book will cettainly enjoy a distinguished place in the poverty
literature.

"% The Bogk ar p.247
" The Bank_at p.241
7 The Book at p.247
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