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Foreword

The National Human Rights Commission ever since its inception
is working for the protection and promotion of Human Rights of
the people of the country. For full development as human beings,
exercise and enjoyment of Human Rights by all the people is
necessary. Historically, education has been an instrument of
development and an important factor for change. Human Rights
Education should be an essential part of education for all and
especially of young minds.

On 10th December 2004, the General Assembly of the United
Nations proclaimed the World Programme for Human Rights
Education to advance the implementation of human rights education
programmes in all sectors. Building on the foundation laid during
the United Nations Decade for Human Rights Education (1995-
2004), the new initiative reflects the international community's
increasing recognition that human rights education and literacy
promotes respect for inherent human dignity and equality.

The foremost objective of this dossier is to generate interest,
shape opinions and enlighten students on human rights issues.
Human rights education should aim at begetting attitudinal change
in human behavior such that human rights for all become the spirit
of living. I hope that this dossier proves to be useful for creating
awareness among students, academia and the stakeholders.

/n%( (1'44"(

(Justice Arun Kumar Mishra)



Preface

Human Rights and fundamental freedoms help us to develop our
intrinsic qualities and intelligence. The recognition of the Right
to Education is essential for the realization of the right to
development of every individual and nation. Of late, it is recognized
as a Human Right in itself. The knowledge of the rights and
freedoms, of oneself as much as of the others, is considered as
a fundamental tool to guarantee the respect of all human rights
of each and every person as guaranteed in the Preamble to the
Constitution of India.

Human Rights Education acts as a linkage between education
in the classroom and developments in a society. Human Rights
Education makes people aware of the inherent dignity of all. The
study of Human Rights should be made an essential part of
curriculum in schools, colleges and universities across India. Under
the Right to Education Act, 2009, it is mandated that free education
should be provided to all children in the age group of 6-14 years.

In the year 2006, the Karnataka Women’s Information and
Resource Centre was involved in developing reference material
for human rights education in universities. The dossier, "The Coasts,
the Fish Resources and the Fishworkers’ Movement" was developed
by Nalini Nayak and A. ]. Vijayan. A need was felt to keep the
dossier in sync with the relevant amendments, changes in laws.
The present, updated version of the dossier is prepared by Mr.
Devendra Kumar, Special Rapporteur, National Human Rights
Commission.

The Commission is grateful to the authors of this dossier.

)>V v1|al 2!

(Bimbadhar Pradhan, IAS)
Secretary General, NHRC
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Fisheries: A Natural Resource and
Fishworkers' Rights to a Livelihood

Introduction

For most people who live on the land, the ocean is an unknown
realm. Yet 70% of the planet earth is covered with water, with the
ocean occupying the largest part. Quite a few million people not
only live on the coast but gain almost their entire livelihood from
the ocean's resources. This is a very specific zone between the land
and the sea. While coasts can be of different natures, they form
aliving ecosystem with an intricate dynamics sustaining vegetation
and both animal and human populations. While the oceans provide
humans with their sustenance, their lives are also at their mercy,
as it is extremely difficult to tame the waters as they have their
own dynamics with equal and opposite reactions. In this dossier,
we look at the ocean as a source of resources on which particular
communities have depended and their rights in safeguarding their
access to these resources.

Worldwide, over 58 million people, men, and women are
estimated to be engaged in the primary sector of capture fisheries
and aquaculture in 2018, more than double the numbers employed
in the sector in 1990. This includes 37 per cent engaged full time, 23
per cent engaged part-time, and the rest working as either occasional
fishers or of unspecified status. Over 15 million work full-time on
tishing vessels. Overall, 10 percent of the world's population
depends on fisheries for their livelihoods, and 4.3 billion people
are reliant on fish for 15 percent of their animal protein intake.'

This dossier deals with the human rights of a community,
a group, as opposed to the human rights of an individual — the
rights of the coastal community to the resources of the oceans.
Why is it necessary to make this distinction?

1. Food and Agriculture Organization of the United Nations, The state of world
fisheries and aquaculture 2014. Rome, 2014.
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Fishery Dependent Livelihoods Worldwide

It is estimated by FAO that 59.5 million people worldwide were
engaged in the primary sector of fisheries and aquaculture in
2018. While fishing in marine and inland waters accounted for
66% of the total number of workers, aquaculture provided
employment for the remaining 34%.

The highest number of fishers and aquaculture workers are
in Asia (85%), followed by Africa (9%). Due to various reasons
like seasonal resource availability, fishing regulations like closed
seasons, limits and quotas on catching fish etc., fishing in marine
and inland waters is often a part-time occupation (almost 60%
of the total). According to FAO, "In many developing countries,
which have the largest number of fishers, the spouses and families
of fishers are occupied in coastal artisanal fisheries and associated
activities. Reliable estimates of the number of people engaging
in fishing on a part-time or occasional basis, or undertaking rural
aquaculture as unpaid family workers, are difficult to obtain.
As a consequence, the socio-economic importance of these
activities is more difficult to measure, although their contribution
to production and income, and to food security for coastal and
rural communities, is substantial.”

(Source: FAO 2020, The State of World Fisheries and Aquaculture 2020, Food
and Agriculture Organization of the United Nations, Rome)

In formulating the Declaration of Human Rights, the Western
nations were primarily concerned about the civil and political rights
of individuals and groups. Though civil and political rights are
invaluable because, without them, freedom and democracy cannot
survive, they do not exist for the vast majority of people in the
developing countries who suffer from poverty. Only if social,
economic, and cultural rights are ensured to these large masses
of people will they be able to enjoy civil and political rights. Thus,
the International Human Rights Conference in 1968 declared: "Since
human rights and fundamental freedom are indivisible, the full
realization of civil and political rights without the enjoyment of
social, economic and cultural rights are impossible.” In India, the
Human Rights Commission has clearly stated that it will examine
violations of social, economic, and cultural rights. At the same
time, it will also pay heed to the rights to development as a human
right.

According to Justice PN.Bhagwati, "The right to development
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is one of the most important basic human rights, and it constitutes
the culminating point of the evolution of the concept of human
rights. This super-right, transcending the differentiation of civil
and political rights and socio-economic rights into the future
dimension, has been termed a 'human right of the third generation'.
It has been recognized as an individual as well as a collective right
in several resolutions of the Human Rights Commission of ECOSOC.
It has also been made a subject of research by various expert
committees and several international bodies, such as the
International Commission of Jurists who have started developing
and elaborating its various constituent elements."

The right to development includes within its ambit both civil
and political rights, as well as social and economic rights. It contains
within it the right to food, health, and basic necessities of life. It
is basically a 'right to life'. The right to life as a basic human right
isintended to be a legal safeguard not only against violent aggression
but also against the encroachment on vital conditions of life,
conditions without which it is impossible to survive as a human
being. Article 25 of the Universal Declaration of Human Rights
provided: "Everyone has the right to a standard of living adequate
for the health and well being of himself and of his family, including
food, clothing, housing and medical care".

The Supreme Court of India, interpreting Article 21 of the
Constitution, which enshrines the right to life, deduced the right
to minimum conditions of living with human dignity from the
right to life. In one of its striking judgments, the case of the Pavement
Dwellers', it stated, "We think that the right to life includes the
right to live with basic human dignity and all that goes along with
it, namely the bare necessities of life such as adequate nutrition,
clothing and shelter over the head and facilities for reading, writing
and expressing oneself in diverse forms."

India has a written Constitution. According to Justice
Bhagwati, "I believe it is one of the longest Constitutions in the
world. It has a Preamble which encapsulates the basic objective
of the constitution-makers namely, to build a new socio-economic
order where there will be social, economic and political justice for

2. Justice Bhagwati, PN., Dimensions of Human Rights, Society for Community
Organisation Trust, Madurai, 1987

3. Eviction of the Pavement and Slum Dwellers, Petition No 4610/4612 of 1981,
Olga Tellis and ORS VS Bombay Municipal Corporation and Petition No 5068/
5079 of 1981, Vayyapuri Kuppuswamy and Ors VS State of Maharashtra.
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everyone and equality of status and opportunity for all. This basic
objective of the Constitution mandates every organ of the State
to strive to realize and it is concretized in the Fundamental Rights
and the Directive Principles of State Policy embodied in the
Constitution. The former are enforceable in a court of law, while
the latter are directives. The task of enforcing the Fundamental
Rights has been assigned by the Constitution to the Supreme Court
and the right to move the Supreme Court for enforcement of the
Fundamental Rights has itself been elevated to the status of a
fundamental right. The Supreme Court has thus been invested
with the power of judicial review and it is a larger power that
is intended to keep every organ of the state within the limits laid
down by the Constitution and the laws. It is in the exercise of
this power of judicial review — a power which is also possessed
by the High Courts in India, that the strategy of public interest
litigation has been developed by the Supreme Court.™

In this context, this essay will further elaborate on the rights
of the coastal communities in general and the fishworkers in
particular. For these people, the only source of livelihood over
generations has been the fish resources of the oceans. Most of them
have no other skills than those related to catching, processing, or
distributing fish. Years of 'development,” while benefiting a few,
have marginalized several others. In their struggle to survive, they
have organized to fight for their right to life and livelihood.

The Ocean Commons

From a biological point of view, most of the planet's massive area
of the sea is the equivalent of the deserts on land. Like terrestrial
deserts, most of the open sea supports only a small number of
highly specialized plants and animals. Unlike the narrow band
of coastal waters, which contain large numbers and great varieties
of fish, the open ocean is generally unproductive, and oceanic fish,
such as tuna, are generally restricted to particular areas which are
unusually rich in nutrients. Almost half of all species of animals
with backbones (vertebrates) are fish. There are over 21,000 different
species of fish distributed in environments from high mountain
pools to the deepest parts of the ocean and from warm tropical
waters to cold polar waters. Demersal fish live near the sea floor,

4. Ibid, pg. 9
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whereas the pelagics are surface water fish. In the temperate waters
of the northern hemisphere, fish are typically found in big shoals
but with few species diversity than the tropical water, where fish
have a greater species diversity but may not be found in as large
shoals. This has a bearing on the manner in which they are harvested.
A fishery exists in a milieu of a complex set of interactions between
the environment, the target species, and the people involved in
the fishing, handling the catch, and managing the resources.

All over the world, numerous coastal communities have fished
the rich oceans for food from time immemorial. Nature's bounty
and the rich interface between land and sea has provided a rich
diversity of aquatic life to humankind, from seaweeds and grasses
to crustaceans, cephalopods, and varieties of fish. In the past, fishing
was more a gathering activity in which the main players were
women. Resources were plentiful, and the population demands
small. The collection of fish for food, which meant only mature
fish, did not impact the regeneration of resources. But the human
population and its demands for seafood have grown. Fishing became
a male profession based on hunting and navigational skills and
experiential knowledge of hydrology and astronomy. Gradually,
with the introduction of more efficient technology, fishing has
grown beyond that which the finite resources of the oceans can
support. The dilemma is that as demand for fishery resources is
increasing, the ability of the marine environment to sustain them
is decreasing.

Fish is a renewable resource that is not produced but
extensively harvested, as a rule, freely harvested. The specificity
of a renewable resource is that it has its own regeneration cycles,
which requires a specific environment which in turn is interlinked
with other cycles — in this case, the currents, water temperature,
salinity, etc. Major changes in either the environment or the cycles
can have a detrimental effect on the food chain and, subsequently,
the fish resource.

In India, access to this resource is free. This is referred to as
'open access fisheries'. The oceans in which this resource exists
are therefore treated as ‘commons.' The term ‘commons' is derived
from the shared grazing systems on the village greens of feudal
England. It refers to an important form of resource management
involving land and natural resources held communally. These pose
a special economic problem, in that the natural resources are a
form of public good, subject to degradation or even destruction from
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overuse. In the example of common grazing, if there is no local
regulatory authority, individuals will tend to maximize self-interest
by putting more sheep on the commons, leading to overgrazing
and the degradation of the quality of the commons for all
(Henderson, 1995). This has come to be known as 'the tragedy
of the commons' (Hardin, 1968).

In the case of a common resource, whether it is fish in the
high seas or upriver sources of freshwater, it is seldom in the short-
term self-interest of any harvester or consumer (or firm or country
in the modern world) voluntarily to limit their consumption.
Therefore, i tis very difficult to stop overexploitation of the commons
in the absence of an effective regulatory structure.

We can distinguish three types of commons:

Global Commons: those outside national territorial limits, such
as the high seas, the atmosphere, and Antarctica, with rights invested
(in theory) in all countries, but more commonly in those with the
opportunity and technology to exploit resources on this scale;

Regional Commons: watersheds and basins and other
ecosystems crossing national borders and under the potential control
and management of a group of nation-states.

National Commons: local resources within the territory of a
nation-state, such as fish stocks in lakes, almost all agricultural
genetic diversity, soil stocks, or rain or temperate forests under
the control of nation-states or sub-national governments.’

In the past, many coastal areas and resources have been
managed within a framework of traditional knowledge accumulated
over many hundreds of years. Community groups such as villages,
coastal communities, or tribal communities typically had customary
or traditional rights to exploit resources and fish in adjacent coastal
areas, including lagoons and coral reefs. People in such local
community groups were mindful of customary methods of
conserving the coastal environment and stocks of fish while at the
same time making use of these resources for their food and shelter.
They were aware of the fact that their livelihoods depended on
these resources, and so they used them judiciously. Although there
were no written laws, there were regulatory norms, and life in
the group meant abiding by the norms. These norms were based
on the seasons, thereby respecting the cycle of time and life. In

5. Governance for a Sustainable Future: A Report by the World Humanity Trust—
2000, Russell Press Ltd. Nottingham, U.K.
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parts of the Fiji Islands, a particular word 'kaiwai' is used to describe
coastal or sea-going people who keep and use the marine
environment wisely.

The growth of the modern state has impacted the customary
practices that communities followed in fishing. The modern state
not only changed the form of collective life, local governance but
also introduced new ideas and technology that disregarded the
natural cycles and thereby disregarded traditional norms. Very few
states have been able to substitute such norms effectively, and as
a result, traditional management methods are being eroded - more
so with increased population dependence on the coastal resources
and the trend towards money-based economies and commercial
fishing. Without communitarian controls, access to the coastal
resources is now open to all, and the marine resources are considered
common property.

Many fish stocks are now over-exploited. A fish stock is a
population of fish that is harvested. A fish stock may be regarded
as over-exploited when the numbers of fish are reduced to such
an extent that the remaining adults are unable to produce enough
young fish to maintain the stock. The Antarctic baleen whale, the
Peruvian anchovita, the North Sea herring and mackerel, and the
Australian southern school shark have been dramatically
overexploited. Some particularly vulnerable species, such as the
giant clam, have been driven to extinction in several areas.®

Some Key Fishing Information

The nature of the fishery is determined by where it is exercised.
For instance, terms like coastal or inshore fishery generally refer
to the fishing within the 50 metre depth, the mid-shore is from
the 50 to 100-meter depth, and the offshore is beyond.

A fishing operation may be a simple one, such as a hand
collection of sea snails on a reef or a much more complicated one,
such as catching tuna by a large fishing vessel.

Species of fish found at the sea bed are called demersal, and
those in the mid and upper columns are called pelagic.

The post-harvest handling of the catch may range from basic
treatment, such as the storage of fish with ice, salting, and drying,
to the technologically more sophisticated procedure of canning.

6. The Oceans and Coastal Areas and their Resources, Environmental Education
Module, UNESCO-UNEP, 1995
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Marketing may refer simply to the sale of fish from a local
market by fish vendors in several countries, overseas sales, and
securing foreign markets utilizing modern transporting facilities.

Fishing craft and gear vary in each fishery. The craft is the
boat used and can be anything from logs tied together as catamarans
or dugouts from one log of wood or planks glued or stitched
together as plank boats to the larger wooden or metal boats. Fishing
gear is the means employed to harvest/catch the fish, and these
vary according to the species targeted. Techniques range from
elementary techniques, such as the hand collection or gleaning to
the use of traps and then a variety of nets or hooks, and then the
more complex and expensive operations such as trawls or purse
seines that are mechanically operated. Some of the fishing gear
techniques, such as traps and gill nets, are regarded as passive,
that is, the gear remains stationary and relies on fish moving to
the gear. Fishing gear regarded as active, such as seine nets and
trawl nets, are designed to be dragged or towed to catch fish. The
distinction between the two types is important when considering
fishing costs and ecological acceptability. Because they do not require
towing, passive gears are relatively inexpensive to operate and
have less potential to cause damage to the seafloor. However, active
fishing gear, particularly trawl and purse seine nets, account for
a significant part of the world's catch but are highly efficient and,
if not strictly managed, deplete the resources, and trawling even
destroys the fish habitat.

In the broadest sense, all fishing is environmentally damaging
to a greater or lesser degree. Many fishing gears are unselective
with respect to both size and species in the catch, while some
others are called selective gear, used to target only mature fish.
Compared with gill nets, for example, trammel nets are unselective
in that they catch a wide range of individuals and catch a much
larger number of different species. Particular types of active fishing
gear, such as trawl nets with heavy ground chains, are known to
be highly destructive to the seafloor and its marine life. In many
tisheries, steps are being taken to replace destructive gears with
less environmentally damaging. Even when more selective fishing
gear is used, food chains and predator-prey relationships are almost
certainly affected by the removal of a particular target species from
the environment.

In some countries, the use of explosives and poisons to disable
and capture fish represents a serious threat to marine ecosystems

14



and the long-term viability of
fisheries. The challenge is to
devise fishing gear and
methods which do not threaten
the environment and catch the
target species in the most
economically efficient manner.

Fisheries are often
divided into non-commercial
and commercial sectors. The
non-commercial or subsistence
sector involves the catching of
fish to eat rather than to sell.
When fishers fish for a
livelihood, their womenfolk
also sell the fish. This is
referred to as the artisanal
sector as fishing is a traditional
occupation, both men and
women are involved either in
the harvesting or pre and post-
harvesting activity, and this is
their only source of livelihood.
The commercial fishery is more
a business operation where the
investors are not the actual

Global Fish production and

consumption
Globally, the capture fisheries
and aquaculture together

produced 179 million tonnes of
tish in 2018. However, only 87
percent of this (156 million
tonnes) was used for direct
human consumption and the
remaining 13 percent (22 million
tonnes) was used mainly for the
manufacture of fish meal and oil.
The availability of food fish in
2018 worked out to a per capita
supply of 20.5 kg per year.
Opverall, fish provided more than
3.3 billion people with at least
20 percent of their average
animal protein intake. World
capture fisheries production was
96.4 million tonnes (84.4 million
tonnes marine and 12 million
tonnes inland) and aquaculture
tish production was 82.1 million
tonnes in 2018.

fishers. The operations may be medium or large-scale harvesting
fish either for direct consumption or for industrial purposes like
big cannaries or the production of fish meal and surimi.
Seafood is a major food item in many countries. Where
subsistence fishing is common, the catching of fish to eat rather
than to sell results in a total catch that is often several times larger
than that from commercial fishing. In coastal regions of southeastern
Asia and tropical islands, for example, seafood consumption is
often over 50 kg per person each year (compared with a mean
of about 20.5 kg per person for the world), and in low-lying coral
islands, where soils are too poor to support intensive agriculture,
seafood consumption is often over 150 kg per person per year.
Today not only is seafood considered a sought-after delicacy, but
it is also becoming more popular as a healthy source of animal
proteins and fatty acids. The dilemma is that as demand for fisheries
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resources is increasing, the ability of the marine environment to
sustain them may be decreasing. The freedom to catch fish or to
use the marine environment without control is now more likely
to be at the expense of someone else's freedom to do the same
thing. Some of these freedoms must be sacrificed to allow the
continuing use of the marine environment and its resources by
present and future generations. The use of natural marine resources
such as the coastal vegetation or mangroves or the harvesting of
fish requires careful control to avoid overexploitation. The renewal
ability of natural resources depends on our ability to see that too
many marine animals and plants are not harvested and that the
environment on which they depend does not deteriorate. This
implies that fishing has to be regulated and the marine environment
protected. The attitudes of most governments, that the fish of the
open sea can be fished without restraint and that the sea is a
convenient dumping area of the wastes of society, have to be
changed. Fisheries have, therefore, to be managed if they have to
be sustained.

Fish has traditionally been considered as a source of high-
quality animal protein, supplying approximately 6% of the world's
protein requirements and 16% of total animal protein. Today it is
recognized that fish is probably more important as a source of
micronutrients, minerals, and essential fatty acids than for their
energy or protein value.

In the context that around 60 million people make a living
from fishing, most of them have no access to any other means
of livelihood, safeguarding their right to a livelihood is of utmost
importance. Article 21 of the Indian Constitution guarantees the
right to life and livelihood, and the Indian State is, therefore, duty-
bound to protect the rights of the fisher people.

In India, 22 km (12 nautical miles) from the shoreline falls
within the jurisdiction of the state government, and that of the
national government is from 22 km to 200 nautical miles.

International Instruments to Manage Fisheries

Despite the fact that several varieties of fish had already faced
depletion by the turn of the 20th century, for the most part, fisheries
were left unregulated because many of the richest fishing grounds
were outside national jurisdiction, which at that time was usually
three nautical miles from the coast. After World War II, there was
a tendency to expand national fishing zones and even territorial
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limits at sea. Following the Truman Proclamation of 1945, several
Latin American countries began claiming national sovereignty over
water covering the continental shelf. In 1950 the U.N. General
Assembly instructed the International Law Commission to prepare
draft articles and conventions on the law of the sea. Four conventions
were drafted, the Territorial Sea Convention, the High Seas
Convention, the Continental Shelf Convention, the Fishing and
Conservation and Living Resources of the High Seas Convention,
which were adopted, entered into, and remained in force. While
all the Conventions address rights issues, only the Conservation
Convention imposes any obligation to conserve marine living
resources.

This was followed by the United Nations Convention on the
Law of the Sea, UNCLOS I and II in 1958 and 1960, both of which
failed to adopt a settled definition regarding the breadth of the
territorial sea or a definition of the continental shelf mainly because
of the concept of a 'preferential right' to coastal states vis-a-vis
other states.

The Latin American states argued that if meaningful
conservation of fisheries is to materialize, "the food situation of
the human population living nearest the resources must be the
first to benefit from it, since otherwise the whole programme of
conservation would be doomed to failure". The Philippines and
Vietnam argued that this preferential right may be applied when
an element of acute dependence upon such fisheries exists. Their
submission stated that "if the inhabitants of a coastal state who
engage in fishing do so mainly on the coasts of that State, and
derive their subsistence as well as that of other inhabitants largely
from such fishing, they shall have a preferential right to fish in
any areas". Iceland also backed the position of those coastal states
with overwhelming dependence of fishery resources.

Though neither of the conferences adopted any of these
proposals in toto, in the 1960 Conference, the concept of preferential
rights was established. This was followed by a spate of declarations
by the Latin American and the Caribbean countries unilaterally
expanding their sovereign rights beyond the territorial sea into
what they called the "patrimonial sea'. Under the concept, the main
emphasis was again placed on the notion of 'sovereign rights' and
'economic jurisdiction'. This led to UNCLOS III, which began in
1973 and ended nine years later with two of the most far-reaching
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concepts which have a bearing on property rights: the exclusive
economic zone (EEZ) and shared heritage of humankind. Under
UNCLOS 1II, the oceans and seas of our planet have been
demarcated into a mosaic of state property regimes — the EEZs
— and a large open-access regime — the high seas. With this, it is
estimated that as much as 60% of the potential yield of the oceans
is now well within the sovereign rights of developing countries.’”

Since 1997, international organizations and legal instruments
to manage fisheries have been established. The 1982 U.N.
Convention on the Law of the Sea was supplemented in 1995 by
the U.N. Agreement on Highly Migratory and Straddling Stocks
to improve the international framework for managing fisheries.
Although the high seas (the sea areas beyond the EEZs), according
to UNCLOS, were open to all States, the rights to fish were subject
to their duty to cooperate in the conservation and management
of living resources. Several problems were identified in high seas
tisheries, especially straddling stocks and highly migratory fish
stocks. Straddling stocks are those fish that live both within and
beyond areas under national jurisdiction, th